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RULES 


FOR THE 


GOVERNMENT OF THE SUPREME COURT. 





I. 


Tue oldest Judge in commission is President of the Supreme 
Court, and, in his absence, the next oldest im commission shall preside 
for the time being. 


II. 


Wien the Judges deliver separate opinions. the junior Judge 
shall proceed first, and so on, in order. 


IIT. 


Tur President. shall superintend matters of order in the Court 
House. 


IV. 


Wuen writs of error issue, a sci. fa. to the defendant in error (to 
hear errors,) shal! issue at the same time, and shall be returnable at 
the same time the writ of error is returnable. 


¥. 


On the return of a writ of error, and sci. fa. served, errors shall be 
assigned within the three first days of the term; joinders in error shall 
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be filed within three days thereafter, if the term should last so long, 
and if not, then on the first day of the term; otherwise, the errors shall 
be taken to be confessed, and there shall be judgment accordingly, un- 
less the court, by the consent of the parties, direct otherwise. 


VI. 


Ix cases of appeal, errors shall be assigned as on writ of error; oth- 
erwise, error shall be considered waived, and proceedings shall be had 
accordingly, and joinder to error in appeal shall be made instanter ; 
otherwise, the error assigned shall be taken to be confessed, and judg- 
ment shall be given accordingly, unless the Court give further time. 


VII. 


As soon as there is a joinder in error, each party shall furnish to 
each judge a statement ot the case, and the points he relies on. 


Vill. 


Att motions shall be in writing, signed by counsel and filed of 
record. 


IX. 


Tue parties may, by leave of the Court, set their causes for argu 
ment on any given day, or the Court may set a cause for argument; 
and whete a cause is called, as set for hearing, by the clerk, by the 
parties aforesaid, or by the Court, if either or both parties do not pro- 
ceed with the argument, the Court wil! take the cause to be submitted, 
and proceed accourdinely. 


Eacut attorney employed in acause, shall mark his name to the 
cause, Otherwise he shali not be heard on the argument of the same. 


XI. 
™ : : ; . ‘ oe oe a Sa 
Wuenxever any alteration is made in the entry of the clerk, a 
memorandum thoreof shall be made in the margin, and sisned by the 
President of the Court. 


NU. 


Ar the end of each term, and immediately preceding the adjourn- 
ment of the Court, the Court shal! make a memorandum in the book 
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of judgments and proceedings, which memorandum shiall state the 
number of pages containing the proceedings of that term, and shall 
state the number of the page of the book where the same ends. 


XIII. 


Tne clerk of the Supreme Court shall,on the first day of each term, 
deliver to each Judge a copy of the record in each cause in which 
there was an assignment of errors at the preceding term, or which 
may have been filed in his office ten days before the term. 


XIV. 
Tur statement of points relied on, to be furnished by counsel to 
each Judge, shall be delivered on the first day of each term. 


XV. 


In all cases where the sci. fa. is returned not executed, and the 
defendant in error shall enter a voluntary appearance on the first day 
of the term to which the sc?. fa. is returnable, the plaintiff in error 
shall assign lus errors within the three first days of such term; and 
where the defendant in error shall appear after the first day of such 
term, he shall give notice of such appearance to the plaintiff m error, 
or his attorney, on record, who shall assign his errors within three 
days after such notice given. 


Tuar all writs of error, (in which a sei. fa. shall be returned exe- 
cuted, or the defendant or defendants shall enter a voluntarv appear- 
ance on the first day of the term to whichsuch writ is returnable,) 
shall be argued at such term,unless, for cause shewn, the court shall 


crrant a continual 


bitar mn ail cases where the ste may be defendant in error, the 

} ‘A. Te red bu law Wy ee ig er j , 

1oluce, required by law to be oiven, shall be served on the attorneys 
1 


general,or onthe circuit attorney in the district where the writ of 


error is brought. 


o apee | a) - 7 ’ - _ a } . 7 ‘ ' 
shall be the duty of the several clerks of the Sunreme Court, be- 
c - : 


} ' : gf’ 
mre the conmencement of each term of their respective Courts, to en- 
. . 4 
tap ‘ or ~nlard vlea ol] ae liner ain ¢] ny } .. ; 
Crima partictuar docnket al causes penaing in their saia Courts, in 


theorder inw 


} 
! 
' 


hich they stand in the course of proceeding, setting, as 
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nearly as may be, a due proportion of causes to each day; and put up 
in a conspicuous place in their respective offices, at least sixty days 
before the commencement of each term, a list of causes to be tried, 
specifying the day on which each cause is to be argued, and keep such 
list so set up until the commencement of the term; and shall, from 
time to time, add to such docket and list, all causes which may be 
brought into said Court within the said sixty days, setting them for ar- 
gument as aforesaid, and all causes shall be argued, or otherwise dis- 
posed of, in the order in which they stand on the docket; but by agree- 
ment of parties, or the order of the Court, any cause may be placed 
at the foot of the docket, but shall be disposed of when called a sec- 
ond ume. 


XIX. 


In allcases of scire facias to revive judgment for the purpose of 
making it alien upon lands, the premises upon which it is intended to 


} 


operate as alien, shall be specifically described. 
XX. 


Tur statement of pomts now required to be made for the use of the 
Judges, shall consist ot a clearstatement, in tair, legible writing, of the 
facts of the cause; and then the points relied on shall be made in nu- 
merical order, accompanied with a brier of the authorities relating to 
each point, and the bearing of the authorities on each point shall be 
noted, with the leading reasons to support the same. ‘These briefs 
must be delivered on the first day of the term, unless good cause be 
shewn to the contrary. lt this rule is not complied with, the Court 


will take the cause to be submitted. 
6 8 


No motion shall be argued, unless the Court direct the same to be 
argued; but the parties may make a brief, as by the above rule. 


XNII. 
Tur clerks o. the Supreme Court are required to furnish a copy of 


the record,in every case in the Supreme Court, to the appellant or 
plaintiff in error, and to the appellee or defendant in error, if applied 


for.to be charged in the bill of costs against the unsucress{ul party, 
and collected as other costs. 


i 
\ ; 
NXAill, 


Ix appeals in chancery cases, errors shall be assigned on or before 
the third day of the term to which the appeal is taken,as in cases at 
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law; and if errors be not so assigned, the cause shall be subject to the 
same rule as for want of assignment of errors in cases at law; provi- 
ded, however, if the Court shall hold three days, and if not, then er- 
rors shall be assigned when the Court shall direct. 


XXIV. 
Tuar no member of the bar be permitted to take a record out of 
Court, without leave of the Court. 


XXV. 


Persons applying for license to practice law in this state, shall pro- 
duce satisfactory certificates of good moral character, from some per- 
son or persons, known to one or more of the Judges. 


XXVI. 


Persons making such certificates shall state therein, whether their 
belief of the good moral character of the applicant is founded upon 
their own knowledge, or upon the information of othérs; and when it 
is founded upon the information of others, the names of such other 
persons shall be given in such certificates. 


XX VII. 


Lerrers containing, substantially, the same matter required to be 
certified, will be received in lieu of certificates. 


XX VIL. 


Pornrs and briefs, for the use of the Court, shall be signed by coun- 
sel, and the names of the parties endorsed thereon; and also it shall be 
stated on the back of said briefs, “Plaintiffs brief,’ or “Defendant’s 
brief.’ 


as 
lur mode of opening a cause shall be by reading, first, Plaintiff's 
brief, and then the adverse counsel shall read Defendant’s brief. 
4 88 


Aut writs of error shall be returnable to the next term of the Court; 
or if that shall happen within fifteen days after application for such 
Writ, then to the second term; and such writs shall be served at least 
‘teen days before the return day thereof. 
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o 
No order for a supercedeas shall be granted until after the writ of 
error is issued in the cause; and, when granted, such order shall be 
endorsed on the writ by the Court or Judge granting the same. 


NANI. 


Ir shall be the duty of the plaintiff in error to cause his writ of er- 
ror, with a complete transcript of the record and proceedings in the 
cause, to be filed with the clerk of the Supreme Court of the proper 
district, ten dvys at least before the commencement of the return term 
of the writ; and if he fail to do so, and shall not show good cause for 
such neglect, on or before the second day of the return term, the super- 
cedeas (if any) shall be set aside, or the court shall atlirm the judgment; 
and in all cases of such neglect, the defendant in error may continue 
the cause at his election. 


Aut applications by either party for the continuance of a cause In 
this court, shall be made, for reasons filed, stating what exertions have 


jacl 


been usec to prepare for trial, and s! ported by affidavit. 


pe 
AXXIV. 


Ant applications for the postp sement of a cause in this Court, toa 
day ili the same term, iter th: tna for whit h it Is set, shall be made 


In the same manner as applications are made tor a continuance. 


4 


nig ne 0 ar, or in the presence of 
! . elt! 
the Court, . towards anv member of the bar. or towards any party 


litigant im Court 
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SUPREWE COURT OFMISSOURL .*. 
FIRST JUDICIAL DISTRICT, MAY TERM, 1835. 


OF THE 


Burton v. Sweaney. 


1. Declaration in Trespass vi tt armis. 
2. Plea of Justification. 
3. In such plea the Ttespass must be admitted. 
4. But the Trespass is sufficiently admitted, by statingthat defendant 
look the horses in the declaration mentioned. 
5. A defendant justifying a taking as Constable by virtue of an Execu- 
tion, isnot bound to set out the judgment. 
». He was bound to obey the wril—and had no right to compare it 
with the judgment. 
7. In such plea it is not necessary to shew a sale of the property ta- 
ken. 
. The allegation in the declaration that defendant delained, converted, 
&c. the property is matter of aggravation, and need not be answered 
in the plea: 


ERROR to the circuit court of Monroe county. 


The opinion of the court was delivered by 'Tomextns, 
Judge. 

swells sued Burton in the circuit court and had judg- 
ment there; and to reverse that judgment, Burton prose- 
cutes his writ of Brror. 

Sweaney in his declaration charges that Burton took p,.j,:ation ini 
and carried away certaiti horses of him Sweaney. Bur- trespass vi it ar 
ton pleads, that, as to the seizing, taking and carrying ™:. 
away of the horses in the said declaration mentioned, he 
Sweaney ought not to have and maintain his action, &c. 
because he says, that before that time one Simon Burton 
had recovered judgment against hint said Sweaney be- 
fore a Justice of the Peace, and that; by virtue of an 
execution issued on that judgment, he took and sold the 
horses, in the declaration mentioned, according to law. 

The execution, which was set out in the plea; recites; 
that whereas, judgment was obtained against Joseph 
Sweaney, (who is the defendant in error;) and whereas 
HarnigonSweaney had acknowledged himself bound with 
said Joseph Sweaney in the full amount of said judgment 
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may Term, and cost, ard then commands the constable to make the 
1835. money of the property of Joseph Sweaney, and if he 
wm ~~ should not find any of the goods, &c. of him said Joseph, 
Burton then to make the money by levying on those of Harri- 
mg (: son Sweaney. 
— The plainti{T demurred to the plea and the demurrer 
Was sustained by the court. 
It is insisted that the plea is bad, for these reasons. 
Plea of justifica- 1st. That the plea, being one of justification, did not 
tion. admit the right of property in the plaintill. 
end. That the execution as set out did not pursue the 
judgment. 
3rd. That the plea did not show how the defendant 
had sold and disposed of the property taken in execution. 
4th. That the plea commences as an answer to part of 
the declaration, and concludes as a bar to the whole. 
ist. Every plea of justification, states circumstances 
which either excuse the fact complained of, or shew it to 
Es be lawtul. 
ws ee 2 It must therefore adinit or confess such fact, other- 
admitted. Wise it is nota justification, but a denial of the fact and 
amounts to the general issue, 1 Chitty pleadings 511. 
Here the fact compiained of is, that the horses of the plain- 
til were taken out of his close. ‘The plea answers that 
the horses in the declaration mentioned were taken by 
himas constable by virtue of an execution against the 


ylaintin. 


ote e tre — The defendant was commanded by the writ to take the 
St ently j Nyt he . eye r. © “7 . 

Nt hy station, property of the plaintifl, and the plaintiff in his declara- 
tec, Dy Stating, ] y } 


that defendayt tion, charges that the defendant took his horses: it is not 


mand re ‘1 conceived that the defendant could in more express terms 
the declaration 


wi ee have adinitted the right of the plaintiff to the horses, than 
he has done by saying, as he did, that he took the horses 
in the declaration mentioned. ‘The fact of taking is fully 
admitted, and it would have been a mere waste of words 
to have made another express admission of the plaintiff’s 
right of property. ‘The case of ‘Terril v. Thempson cited 
by the plaintifi’s counsel, 3 Bibb 275, is not in point. 
In that case, the defendant Thompson pleaded that the 
corn in the declaration mentioned was taken as the pro- 
perty of one McCallister, by a constable under an exe- 
cution, &c. and that he Thompson at the sale under the 
execution by the constable became the purchaser, which 
is the same trespass in the declaration mentioned, &c. 
Now it may be asked, what justification it could have 
been that the constable took Terrill’s corn to satisfy an 
execution against McCallister and sold it to Thompson. 
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But had that execution been issued against Terrill,then may Term, 
the plea that the corn in the declaration mentioned was 1835. 
taken, &c. would have been good: it would have admit- ~~ 
ted the right of property in Terril, provided he had Burton 
drawn his declaration as that in this cause 1s drawn. enc. 

: Sweaney. 

2. It was not at all material that the defendant should 
have set out the justice’s judgment. Asconstable he was 4 defendant jus- 
bound to obey the writ,and had no right to compare it tityinga taking as 
with the judgment on the justice’s docket, the Justice be- Constable by vir 
ing obliged by law to keepa docket as a record, could tio, is not bound 
not permit every one, whom idle curiosity might prompt to sct out the judz- 
to inspect andhandleit. It isnot like the case of a plain- ™°"" 
tiff inan action of ejectment, who being obliged to set ° “3s bound to 
out a title in himself, sets out one which he cannot prove. and had no right 

3. It was not necessary for the defendant to state that to compare it with 
he sold the property: if it had been true, as it was con- ‘2° Jwisment. — 

. . In such plea it is 
tended, that the defendant by his conduct subsequent to 5: necessary to 
the taking might have made himself liable, the plaintiff'shewa sale of the 
might have replied that matter. When an officer acting property taken. 
under oath, does an official act, the law will presume it 
done lawfully, until the contrary be shown. ‘The officer 
here was charged with committing a trespass in taking 
the piaintill’s property and has denied the charge. It 
would indeed be a hard case if after having denied the 
unlawful taking, he were compelled to retrace the steps 
he had taken when he sold the property, merely to col- 
lect evidence of acts which the plaintiff had not dared 
to complain of as unlawful. It is but a reasonable pre- 
sumption that sueh officers have done their duty, when 
no one has complained that they have not done it. 

4. Itis true that if a plea profess to answer only a 
part, but afterwards answer more, it is not good, see 
1 Chitty pl. 509. But that writer in such case, suggests 
that the plaintiff should not demur, but take his judgment 
for the part not mentioned in the beginning. But the 
declaration charges that he took, &c., three horses and 
the plea admits the taking and justifies it. 

The other matters charged m the declaration, to wit, +p),. atleoation in 
that the plaintiff detained, converted, &c., the horses, isthe declaration 
mere matter of aggravation, and what it is not imagined that de'enday xa 
any lawyer would think in this form of action, of deny- go" tile property 
ing by plea. is matter of ag- 

It is the opinion of the court that the circuit court er-st*vation, and 
red in sustaining the demurrer to the said plea of the de- 2°? net be an- 


> : : swered inthe 
fendant, and its judgment is therefore reversed. plea. 
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Joun Yantis v. Ne tson Burpetrt. 


MaY TERM, 


1835. 1. Inchangery. Thecomp’t. and Y. executed their promissory pote to 
ti Ait defd—¥- made a payment thereon. Defd. sued Comp't. |qne, in 
Yantis Kenty. and got judg’t. atlaw, without giving ¢redit forthe full a- 
y. mount paid by Y.—Sued out execution, collected part; and took pro- 
Burdett. perty in execution, which was claimed by one B.--who got possession 
thereof, having given a Replevin Bond, by which he was bound to pay 
the value of the property should the right be decided agajnst him, 
Right of property not determined. Comp’t. removed to this State, 
without the judg’t. being paid or satisfied, and is sued here there- 

on—and judg’t. obtained, without any credits. 

. The court decreed to defd. his judg’t. obtained atlaw in this State— 
and damages on the part enjoined (deducting the credits) to be paid 
over to detd. on his assigning to comp’t. the interest he acquired by 
the replevin bond—comp’t. paying costs of suit thereon. 


APPEAL from the circuit court of Lafayette county, 
sitting as a court of chancery. 


The opinion of the court was delivered by Tompxins, 


jn Chance . The Ipdge. ‘ cia: is “ 
comp’t.and Y.ex- On the 7th August, 1832, Yantis filed his bill against 


ted their prom- . 
aney aaeit prom. Burdett, stating that on the 11th May, 1829, he together 


fendant. Y.made With Benjamin F. Yantis and Joseph P. Letcher execu- 
a payment there- ted their promissory note to said Burdett, the defendant, 
ai ee payable onthe 11th November then next,for the sum 
lone, in Kenty. Of one thousand dollars; that some time thereafter Bur- 
and got judg’t. atdett commenced suit against the complainant in the cir- 


aw Pree on "cuit court of Garrard county in the State of Kentucky, 


full amount paid and that at the Se tember court of the said year, judg: 
by Y.—Sued out ment was rendered in said suit, for the sum due, and in- 
a pomenygtr pe§ terest at the rate of six per cent. per year until paid, sub- 
property in éxecu- ject however toa deduction for interest paid until the 
tion, which was first day of July, 1831; and that said Burdett then insti- 
ee ao" tuted a suit in the circuit court of Lafayette in this State, 
sion thereof, ha- + et the complainant, on the judgment so rendered in 
ying given a re- Kentucky, and at the June term thereof for the year 1832, 
plevin bond, by had judgment against the complainant for the sum of one 
bound to pay the thousand dollars debt and fifty-five dollars thirty-eight and 
value of the prop-a halfcentsdamages. ‘The complainant then alledges that 
ns shouldthe on or about the first day of July, 1831, Benjamin F’. Yap- 
ght be decided ~. “pile : 
against him. _tis,one of the makers of the promissory note aforesaid, 
on property paid the defendant one hundred dollars, for which no 
not Gctermined. | credit was given, and that Burdett the defendant caused 
p’t. removed eer. s 
to this State, with- to be taken on execution in Kentucky property in the 
out the judg’. possession of the complainant to satisfy the judgment 


— er or cu aforesaid, to the amount of about seven hundred and thir- 


here thereon--and ty dollars, which property was claimed by one John Bu- 
judgment obtain- ford, who, in compliance with the laws of Kentucky, gave 


ed without any the Sheriff for the use of said Burdett, his bond for the 


_ credits, 
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ayment ef that sum of money, to be paid in the event 
hat the property levied on should be found to belong to 
he complainant; that it was yet unknown to the com- 
plainant to whom the property was decided to belong; 
and that the defendant is now proceeding under the law 
pf Kentucky, to make the money for which the judgment 

as there obtained as aforesaid, and had actually sold 
property of the complainant to the amount of fifty dol- 
ars for which no credit is given, and prays an injunc- 
ion, &c. 

Burdett answering admits the ongin of the debt, the 
udgment and the proceedings unde; it in Kentucky, but 
ays that the property levied on was valued at only four 
undred and ninety-five dollars, and that he has not yet 
nade any thing from the property so levied on: he admits 
hat the complainant is entitled to acredit of ten dol- 
ars and thirty-nine cents, the amount of money by him 
eceived for property of the complainant sold in Kentuc- 
y to satisfy said judgment. 

He admits also the payment of one hundred dollars, but 

says that it was applied to the payment of the interest 
nccrued before the judgment in Kentucky. The com- 
plainant replied tothe answer andthe circuit court de- 
reed for thecomplainant, making the injunction'perpetual 
ns to five hundred and five dollars and thirty-nine cents. 

On the part of the complainant, it is contended, that 
his case is one of exclusive chancery jurisdiction. He 

admits, that, if property to the full amount of the execu- 
ion had been levied on, such levy might have been plea- 
ded in bar; but such not being the case he has no relief 
at law. We are not told what he pleaded in the circuit 
ourt, but it appears that he detained the plaintiff at law 
wo terms in that court, and that 1t was not until after 
udgment was obtained against him at law that he ap- 
plied to the chancery court for relief. From his own 
account two judgments have been obtained against him 
since the payment of the sum of one hundred dollars by 
Benjamin F’. Yantis on or about the first day of July, 
1831, and he does not pretend, that he could not have 
pleaded that payment in the first action. But after 
eaving the State of Kentucky and coming to Missouri, 
he delays the defendant to this bill in his action at law as 
ong as by the rules of practice he could do, and then the 
reasons assigned by him, for claiming the protection of a 
court of chancery are, that while he was leaving the 
State of Kentucky, the property of another person, viz: 
Buford was taken in execution to satisfy this same debt, 


MAY TERM, 


1835. 
i 
Yantis 


Vv. 
Burdett: 
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MAY TERM 
1835. 


Yantis 


v. 
Burdett. 
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and that the two sums of one hundred dollars and of ten § 


dollars and thirty-nine cents, have not been credited to 
him, for the first of which he does not pretend he could 
not have obtained a credit in Kentucky by using reasona- 
ble diligence. But if we look behind those two judg. 
ments at law, we find that the interest on the sun of 
one thousand dollars from 11th November, 1829, when 
the money become due, until 11th July, 1831, is pre- 
cisely one hundred dollars. The judgment rendered 
against him in Kentucky is for the principal sum and in- 
terest until paid, subject to acredit of interest until Ist 
July, 1831; by which it appears that he has paid interest 
on $1000 for only eleven days more than he was bound 
to do, The interest for eleven days is $1 82. But 
Burdett the defendant here had executed property in 
Kentucky to a large amount, to sausfy the same debt. 
This property Yantis the complainant does not venture 
to call his own, and says that it is yet undecided in ‘he 
Kentucky court whether the property belongs to himself 
or to Buford. The cause before us then exhibits this 
state of things. Yantisisleaving Kentucky after Bur- 
dett had obtained judgment against him there, and Bur- 
dett fearing that in consequence of Yantis’ removal, his 
debt would be lost, issues execution and seizes under that 
execution property in the possession of Yantis, which 
a third person claims and which Yantis does not claim, 
This third person puts in his claim to the property and 
by amode of proceeding known to the laws of Kentuc- 
ky, gets possession thereof while the trial ot the right 
of property is pending in the court of that State: Burditt, 
(the right of this property still being undecided) pursues 
Yantis the debtor probably 600 miles to Missouri and 
commences an action on his Kentucky judgment, against 
Yantis, and Yantis having delayed him as long as_he 
could at law, now comes into a court of chancery for re- 
lief. It appears that Burdett has received the sum of one 
dollar and eighty-two cents balance of the sum of $100 
paid by Bb. F. Yantis, which was not allowed to Yan- 
tis as acredit on the interest; it also appears, that he 
has received the sum of ten dollars and 39 cents, for 
which Yantis has received no credit. For these sums 
and the interest on them at the rate of 6 per cent per 
year, he is entitled to accredit. It is charged in the bill 
that the sum of one hundred dollars was paid by B. F. 
Yantis to Burdett about 1st July 1831; 0n the sum of $1 
and eighty-two cents, the balance of that sum, he is en- 
titled to interest from the Ist July1831. At what time 
the other sum of ten dollars and 39 cents was collected 


ett, pai 


said s 
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does not appear. But it will be assumed that it was yay ream 
ollected after Yantis left Kentucky, viz: on 1st January 1835. 
832; he is entitled to interest then on that sum, from Cex 
at time; and the court not considering that the com- Ventio 
Jainant is entitled to any extraordinary favor here, are v. 

f «pinion that Burdett the defendant ought not to be = Burdett. 
isturbed in the advantage which he has gained at law. 

‘This court therefore do order and decree that the cir-,., 

: : ith Aas . ‘ 1e court decreed 
uit court dissolve its injunctions in this cause, and en-1o defendant his 
er up a decree in favor of the defendant Burdett for the judgment at law 
mount enjoined and ten per cent damages on that!) ncdngyong oe 
mount, and cause the same to be collected on execution eat andetaed (de- 
nd to be brought into that court, to be disposed of in ducting the cred- 
ie manner following, ro-wrr: The sum of one dollar and ‘'S) ts be paid o 
2 cents with interest thereon from 1st July 1831, and a his silasine 
1e sum of ten dollars and 39 cents with interest there- to complainant the 
n from the Istday of January 1832, at the rate of ee ee 
er cent per year in both instances, being first deduct- j,, At Baa 
d, the remainder shall be paid over to Burdett he ha- plainant™paying 
ing first assigned over to Yantis all the interest_ which £05'8 o! su" these- 
e may have acquired by the suit instituted in Kertuc- 

y on the replevin bond above mentioned, and all the in- 
erest which he may hereafter acquire by said suit—and 
‘antis having also before said assignment by said Bur- 
lett, paid to said Burdett the legal costs already incurred 

said suit, or hereafter to be incurred before an end 
an be put to the prosecution thereof, and the said cir-. 
uit court of Lafayette county is hereby directed to re- 
ain under its control, the money tobe collected on the 
aid decree, until the said Burdett and the said Yantis 
‘comply with the order and decree in this cause made, and 
f the said Yantis fail to pay over in the manner directed 
by this court to Burdett the costs of the said suit, in the 
state of Kentucky, then the circuit eourt of Lafayette 
ounty shall pay over to Burdett the sum of money due 
o him by virtue of this decree, making the deduction 
above mentioned, and ljeave Yantis to seek his remedy 
n Kentucky. 
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MAY TERM Sativet Keusy v. Oxiver G. Brown. 


1885. 

1. To shew hotice of an appeal from the judgment of a J. P. to the 
circuit Eourt, it was proved, that the appellee, about nine days be- 
fore the return term of the cireuit court, said that “R. had served 
on hima written notice of Brown’s appeal.”—It was also proved 
that R. had, about three weeks before tlie said term of the circuit 
court, absconded on account of debt (as was supposed) and had not 
since been heard of. 

2. Held sufficient evidence that legal notice in writing was given ten 
days before court. 


Kelsy 
v 


Brown. 


APPEAL from the circuit court of Cooper county: 


Opinion of the court delivered by Tompxins, Wasn; 
Judge, dissenting. 

Kelsy sued Brown before a justice of the ae and 
judgment being there rendered in his favor, Brown ap- 

ed on aday subsequent to the trial, from the judg- 
ment of the justice to the circuit court. That court, on 
Kelsy’s motion, dismissed the cause for want of notice 
of the appeal from the justice; and to reverse the judg- 
ment of the circuit court Brown now prosecutes his ap- 
peal in this court. 
Toshew notice of It appears from the evidence in the bill of exceptions 
an appeal from the that about nine days before the beginning of the term of 
udgment of a J. st : 
bie the revit. the circuit court, to which term the appeal of Brown 
court, it was prov- was returned; a witness heard Kelsy say that aman by 
ed, that the appel- the name of Reed had served on hima written notice of 
ee, about nine 3 , . - 
days before the re- Brown’s appeal; this witness also testified that about 
turn term of the three weeks before the time Kelsy made the admission 
vireuit court, said aforesaid, Reed had absented himself, and as he was 
that “R. had serv- : *dget 8 ae 
od ah hin 0 welt “nmnrad embarrassed in his circumstances, it was be. 
ten notice of lieved he had absconded, and that nothing had been since 
rown’s appeal.” heard of him. ‘The statute requires that when the ap: 
t was also ptoved — : : tal : i hall 
that R. had, about = is not taken on the day of trial the appellee sha 
three weeks be- be notified in writing, at least ten days before the sitting 
fore the said term of the next court, authorised to try the same. See 23 
of the circuit Seats gee ; 
court, absconded Sec. Of the “act to establish justices’ courts, passed 2Ist 
on account of debt February 1825.” 
(aswassupposed) No copy of the notice served on Kelsy seems to 
and had not since 4 : 
been heardof. have been kept by the defendant Brown. 

Prudence requires that a party wishing to notify anoth- 
er of an appeal, as in this case, should cause two notices 
to be written, one for the person who is to serve the no- 
tice on the other party to the suit, and the other for the 
other party himself. ‘be person serving the notice might 
then either appear in court on the day of trial and prove 
the service of notice shewing the written notice which he 
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had kept, or might under the statute have made affidavit, yay rere 
on the back of the notice he kept, of the service thereof. 1835. 
But the appellant’s agent, who is admitted by the appel- wer 
lee to have notified him in writing about nine days before Kelsy 
the commencement of the term, had absented himself v 
three weeks before and had not been heard of, and wag be- 
lieved to have left the country. 

It is the opinion of a majority of the court that the ap- ye1q sufficient ev- 

ellant had given proof enough to entitle him to the priv- idence that legal 

ilege of introducing secondary evidence of the service of ne Sane 
the notice. The appellant might then have given inferi- days before court. 
or evidence to prove the contents of written notice by 
any one who could prove it. But the appellee has ad- 
mitted the service of written notice, and it is fair to pre- 
sume that the notice was sufficient as he did not object 
to it for insufficiency. 

The judgment of the circuit court is therefore rever- 
sed, and the cause is remanded and that court is required 
to allow the parties to proceed to trial. ' 


Brown. 
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MAY TERM Wess v. Garner & Trice. 


1835. 

wane —=s'1.: Declaration in debt against G. & T. on Kentucky record. 

Webb 2. Ist count recites recovery of judg’t. against G.—execution--replevin 
bond taken, exccuied by G. & T., returned and filed in the clerk’s 
office—with averment that by the laws of Kentucky it had the 
force and effect of a judgment, and assuch was required to be kept 
in the said office, and plaintiff could not make profert thereof. 

3. 2nd Count like the [st—and makes profert of a copy of replevin bond. 

4. 3rd Count like the 2 first—with an averment that a scire facias issu- 
ed on the replevin bond, and judgment of execution, was rendered 
against both defendants. 

5. Defendants pleaded to each count separately and to the whole de- 
claration. 

6. Held—that plaintiff cannot recover on the original judgment of re- 
corerr inet being against G. alone, and this suit against G. & T. on 
joint liability. 

7. That plaintiff cannot recover on the judgment on the scire facias, be- 
cause a judgment for execution and not of recovery, and if a judg: 
ment of recovery, it seems to be void for want of jurisdiction; defen- 
dants not being within the State, and not being served with process, 
and not appearing. 

8. Plaintiff may recover on two first counts, as counts on replevin bonds, 
with excuse for profert. 


v. 
Gamer & Trigg. 


ON ERROR from the Howard circuit court. 


Opinion of the court delivered by Wasu, Judge. 
lai ie This was an action of debt, instituted by Webb against 
debt against G. & Garner & Trigg upona Kentucky record. The declara- 
T. on Kentucky tion contains three counts. The first count, after set- 
ae a reoites UBS Out ithe recovery of a judgment in the Clark circuit 
recovery of judg-Court in the State of Kentucky by the plaintiff Webb 
ment against G.— against Garner; the sueing out of execution upon that 
cxecution—reple- judgment and taking of the body of Garner in execution 
executed by G. & and delivering of it to the jailer of the proper county; 
T., returned andalledges that Garner while so in custody together with 
hae a Trigg as his security, executed a replevin bond condition- 
ment that by the €d for the payment to Webb of the amount of the judg- 
laws of Kenty. it ment recovered against Garner, with the costs &c. with- 
——o endin one year from the date, that this replevin bond was 
ment, and aeeuch delivered to the jailor who thereupon discharged Garner 
was required to from custody and returned the bond with a certificate of 
- — — -_ his proceedings aforesaid into the office of the Clark cir- 
could not make CUit court; and averred “that by the laws of the said 
profert thereof. State -- re po in force at the time of giving the judg- 

ment aforesaid and eWer since has been, viz: at the April 
term of the Clark circuit court 1820, and at the onal 
the exesution and return of the aforesaid replevin bond 
so executed by said Garner and Trigg as aforesaid, the 


same upon the execution and return to the clerks office 
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las aforesaid, became and wasa record of the said circuit may Team 
court of Clark county of the said State of Kentucky, and 1835. 
then and there had the force and effect of a judgmentof w4—~, 
the said circuit court of Clark county 1m favor of the said Webb 


v. 
& Trigg. 


plaintiff against the said Garner & Trigg; and as such by ,,. 
the laws of the said State was compelled to be kept in 
said clerk’s office of the said Clark county, and therefore, 
the said plaintiff cannot make profert thereof &c.” Died count hecho 

The second count of the declaration is substantially ist-——and makes 
the same as the first, making profert of a copy &c. — bed bond? 

The third count is substantially the same as the two oe teaeany eae 
first, with an additional averment that a scire facias upon 2 first—with an a- 
the replevin bond was sued out of the Clark circuit court, verment that a 
and judgment obtained thereon for execution against Gar- $¢'t@ facias issued 
ner & Trigg for the amount of the former recovery pond, and v adg't. 
against Garner and costs, and for the costs of the proceed- of execution was 
ings on the scire facias &c. eepeare Spans 

The defendant pleaded to each count separately nul po ¢ dante lias 
tiel record of the original recovery, non est factum of the ded to each count 
replevin bond, and nul tiel record of the replevin bond separately and to 
and return in manner and form as alleged:—He also plea- — aoe 
ded to the whole declaration nul tiel record of the origi- , 
nal recovery and of the replevin bond and returnin man- 
ner and form &c., with an averment of the identity of the 
recoveries, replevin bond and returns mentioned in the 
several counts &c. And to the third count the defen- 
dant pleaded a separate plea that the defendants, during 
all the time of the pendency of the proceedings upon the 
scire facias, were citizens and inhabitants of the State of 
Missouri and not of the State of Kentucky, that, they 
were notin Kentucky during the pendency thereof and 
had no notice of the scire facias and did not appear there- 
to &e. 

Upon the motion of the plaintiff’s counsel the pleas of 
non est factum were stricken out by the circuit court, on 
the ground that the same had not been verified by the 
oath of the party &c. Issues were taken upon the other 
pleas and the trial of them submitted to the court sitting 
as a jury.—In support of his case the plaintiff read to 
the court a transcript of the record of the original judg- 
ment recovered in the Clark circuit court, against Garner, 
and of the proceedings had in the execution of that judg- 
ment down to the taking and return of the replevin bond 
into the Clark-Circuit Court, as set forth in the declara- 
tion; and also a transcript of the record ef the proceed- 
ings had upon the scire facias; together with an authenti- 
cated copy of the Kentucky law regulating proceedings 
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may Term Upon executions, replevin bonds, &c. The defendant 
1835. then proved the facts stated in his special plea to the third 
wan countof the declaration, contesting the validity of the 
Webb judgment upon the scire facias for want of jurisdiction 
over the defendants, &c. Upon this state of facts, the 
defendant moved the court (as by way of asking instruc- 
tions to a jury) to declare that upon the evidence given 
the plaintiff could not recover. It was accordingly so 
ruled by the court. The plaintiff thereupon suflereda 
non-suit and afterwards moved to set it'aside for misdi- 
rection, which motion was overruled and judgment giv- 
en for the defendants, to reverse which the plaintiff now 
prosecutes his writ of error in this court. 
Held, that plain- The points raised by counsel for the appellees are, _ 
tiff cannot recov- 1st, ‘That the plaintiff cannot recover upon the original 
peters ms judgment, that being against Garner alone, and the present 
sbvary, shat being action being against Garner and Trigg upon a joint lia- 
against G. alone, bility. 
and 4 suit a~- Qnd, That the plaintiff cannot recover upon the judg- 
cian liability.” °? ment on the scire facias, because that is a mere judgment 
for execution and nota judgment of recovery, and be- 
cause as a judgment of recovery, ‘it is void for want of 
jurisdiction of the defendants. 

3rd, That the plaintiff cannot recover upon the re- 

levin bond, asa mere bond of the defendants, because 

y his own showing, the bond upon being filed in the 
Clark Circuit Court became ipso facto, a judgment of that 
court and thereby the security of the bond was merged 
in the higher security of the judgment; and beeause the 
plaintiff having declared upon it asa judgment he must 
recover upon it as such or not at all: aad 

4th, That the plaintiff cannot recover upon the re- 
plevin bond and return, asa judgment of the Clark Cir- 
cuit Court, because he gave no evidence clothing the in- 
strument with that effect, &c. 

The law on the first point is well settled in favour of 
the position taken by the appellees’ counsel and is so laid 
down in 1 Chit. pl. 34-5, and most of the elementary 
books. 

On the 2nd point also the lawis with the appellees. 

That pl’ff. cannot It is not a judgment of recovery against Garner and 
recoveronthe ‘Trigg, but merely for execution, or fit be held a judg- 
judgment on the nent of recovery, the case of Sallee v. Hays and others 
cause a judgment decided by this court at Bowling-Green April Term 1832, 
for ex’n. and not goes far towards maintaining the position contended for 
ieee — by the appellees’ counsel, that the court in Kentucky had 
covery, it seems ho jurisdiction of the defendants in that suit and its judg- 
tobevoid for § ment is therefore void. 


% 
Garner & Trigg. 
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As to the third point, the counsel for the appellantin- way TERM 
sists that the two first counts of the declaration are upon 1835. 
the bond and the averment, that the same upon bemg ~~ 
filed, became a record of the Clark circuit court, was made Webb 
merely to excuse the want of profert in the first count, 
and to justify the profert of a copy in the second count; 
and is no other way material and was not denied or put want of jurisdic 
in issue, &c.; that the averment was traversable and the seg de a 
defendants might have put the truth of the excuse in is- the ig, er 
sue, which they did not think proper todo by a traverse being served with 
of its truth, and surely have not’ done, upon the plea of Process. and not 
nul tiel record, &c.; that the averment of “the force and i - oa, 
eifect” of filing the bond in the Clark circuit court, is an + ones Pa 
independent and immaterial averment and not necessary counts, as counts 
to the validity of the excuse for want of profert, &c. 0" replevin bonds, 
We hold this to be a good and sufficient answer to the ap- gaa - 
pellees’ third point, and places the plaintiff's right of recov- 
ery upon the two first counts of the declaration, upon 
true and proper grounds. ‘This disproves also of the 
fourth point raised by the counsel for the appellees’ since 
it seems tous that the plaintiff didnot seek to recover up- 
on the replevin bond aud return as upon a judgment of 
the Clark circuit court, but upon the replevin bond as a 
mere bond, of which the Clark circuit court had the legal 
custody. Uponthe whole matter then we think the cir-— 
cuit court erred, and its judgment is reversed and the 
cause remanded to that court with directions to set aside 
the non-suit, reinstate the cause and allow the defendant 
to withdraw his Pleas of nul-tiel record. 


v. 
Garner & Trigg. 
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MAY TERM Soper v. BRECKENRIDGE, 


1835. 

ane ~=ea'!.. B. sold to S.a negro, and executed a Bill of sale in substance as fol- 
lows. “for and in consideration of &c., paid &c.—I have sold to B. 
S.a negro &c. Soundin body and mindand slave for life. I bind 
myselfto warrant the right and ticle of said negrofrom all and every 
person, &c.” 

. Held to bea warraniy as to title only and a mere representation as to 
soundness. 

. If a slave warranted sou..d, be only slightly diseased, and come to 
iis death by negligevce or cruel treatment of the purchaser, the 
seller is not liable for the full value or price—but only to the extent 
of injury occasioned by thé disease. 

. MeGirk C. J. dissenting.—The woids in the bill of sale emount toa 
warranty of soundness, ’ 


Soper 


Vv. 
Breckenridge. 


ON APPEAL from the Clay Circuit court. 


The opinion of the court was delivered by Wasu, 
Judge. 

This was an action commenced by Soper (who is ap- 
pellee,) against Breckenridge (who is appellant,) ona 
warranty of soundness in the sale of a negrogirl. On 
the trial in the circuit court, the plaintiff and appellee 
got judgment and Breckenridge has appealed to this 
court. A variety of questions arising out uf instructions 
given and refused on one side and the other have been 
presented and argued with great force and ingenuity by 
the counsel on both sides. We shall not attempt to dis- 
pose of the several questions in detail. It is enough, that 
upon the main point the law is withthe appellant and 
the plaintiff in the court below could not recover, in this 
action, if the judgment were reversed on other points 
and the cause remanded. The plaintiff relied upon the 
following bill of sale as evidence of the warranty, viz: 

B.soldS.anegro, ‘For andin consideration of the sum of two hundred 
cone sot net and sixty-seven dollars and fifty cents, I have this day 
stance as follows, Sold unto Benjamin Soper one negro girl named Dinah, 
“For and in con-sound in body and mind and slave for life. I bind myself 
sideration of &c. to warrant and defend the right and title of said negro 
Pld to B. Sa ne.ftom all and every person or persons whatsoever, given 
gro&c. sound inunder my hand this 7th day ot September, 1833. 

— “a sage (Signed) EDDY L. BRECKENRIDGE.” 

; hied ecualt t, Mr. Rees for the appellee, insists that this bill of sale 
warrant the right contains within itself an express warranty that the ne- 
and title of said or9 was, at that time sound, and has cited Comyn on con- 
negro from all and © : 

every person &c.” tracts 116, note 76, 117-18, 121-2, Chitty on contracts 
133, 10th John. R. 484, 19th J. R. 290 and other auther- 


ities. 
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Mr. Wilson for the appellant, insists, that the Billof may term 
sale doesnot amount toa warranty of the soundness 1835. 
and has cited Litt’s. select cases 228, 20th J. R. 196,19th wore 
J. R. 290, 2 Bibb 616, 3 Bibb 35,3 Am’r. Digest 571, Soper 
and other authorities therein referred to. Cases strong- poi * doe 
ly analagous to the present, have been adjudged differ- oe 
ently in different courts and we shall not attempt to re- 
concile them. Weinclineto take the doctrine as laid 
down in the cases from 2 and 3rd Bibb, cited by the ap- 
pellant’s counsel. The case relied on by Mr. Rees from 
10 J. R. 484 is not fully stated and we cannot see whe- 
ther the words used were intended as amere description 
of the slave, or simple affirmation of quality ard condi- 
tion. or were such as imported an agreement to warrant 
that she was sound acid healthy at the time. The con- 
nection between the warranty of title and the words 
which were held te impert a warranty of soundness is 
not seen and no authority is referred to. 

The case in 2 Bibb 616, was upon precisely such a bill Held to be a war- 
of sale as the one above set out. In that case the court Mity *8 (0 vme 
say. “That the appellee did not intend warranting the ropmecnsetion - 
negro sound, we think evident from the writing. It con- tosoundness. 
tains an acknowledgment of the Receipt of the money 
for which the negro was sold, a representation that he 
was sound, and an express warraity of title. Had the 
appellee intended to warrant the negro sound, it is most 
reasonable to suppose the warranty would have been so 
worded as to embrace it. This not having been done, 
evinces clearly an intention to warrant the title only.” 

This is precisely what we think in the present case. 

It is not a simple affirmation of soundness, which accor- 
ding to the New York case might import an agreement of 
warranty; the vendor has manifested a purpose to war- 
rant the title about which he could know and judge cor- 
rectly, and of which the vendee may reasonably be sup- 
posed to know nothing, whilst in regard to the health of 
the negro, which the vendee had the means of ascertain- 
ing, and of which he might have judged as well or better 
than the vendor himself, he makes a simple statement or 
affirmation, if ba will,in which the vendee might or might 
not have confided. The intention of the parties in eve- 
ry such case, should govern and prove the distinction 
taken between the health and condition of the negro and 
the title and the express warranty of the title; we feel 
concluded fr6m inferring from the first clause of the Bill 
of sale an agreement to warrant the girl sound in body 
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may TeRmM 2nd mind &c. The general doctrine has heen correctly 
1835. stated by the appellee’s counsel. No particular phraseol- 
wn ogy is requisite to constitute a warranty; any representa- 
Soper tion of the state of the thing sold, o1 any direct and ex- 
a. press aflirmation, by the vendor, of its quality and condi- 
Breckenridge. tion, and shewing an intention to warrant its soundness 
will be sufficient. But in this case the intention is not 
left to be inferred (as we think) from the affirmation that 
the girl was sound in body and mind, but is shewn clearly 
by the clause of warranty applied to the title, as before 

stated. 

This disposes of the cause, and the judgment of the 
circuit court must be reversed with costs. It may not 
be amiss however, to notice one other point which is 
presented in the record. During the progress of the trial 
in the circuit court, the counsel for the appellant who 
was defendant below, asked the court to instruct the jury 

Ifa slave warran- “that if they found from the evidence, that the slave was 
ted sound be only Only slightly diseased, if at all, and-that she came to her 
slightly diseased, death by negligence or cruel treatment of the plaintiff, 
Gout ‘negii- the defendant is not liable for the wnole value of the 
gence or cruel slave, but only to the extent of the injury occasioned by 
treatment of the the disease.” 
acco pl This instruction was refused and likewise several oth- 
for the full value€r instructions varying but slightly from the above, and 
or price—but only presenting substantially the same point; and the question 
to the extent oO now raised is, did the circuit court err in refusing these 
injury occasioned . : ’ g mes 
by the disease. instructions? It seems to us very clear that the circuit 
court did err upon this point. In the case of Curtis v. 
Hannay 3 Esp. Rep. 82 Lord Chief Justice Eldon laid it 
down as clear law, that if a person purchase a horse which 
is warranted, and it afterwards turn out that the horse 
was unsound at the time of the warranty, the buyer might 
if he please, keep the horse and bring an action on the 
warranty, or he might return the horse and bring an ac- 
tion to recover the full money paid;’’ and his Lordship 
said “if a person keeps a warranted article for any length 
of time after discovering its defects, and when he returns 
it, it is in 4 worse state than it would have been if, re- 
turned immediately after discovery, I think the party can 
have no pretence to an action for the price of the article 
on the ground of non compliance with the warranty, but 
must be left to his action on the warranty, to recover the 
difference in the value of the article warranted, and its 
actual value when sold.” ‘This we hold to be the true 
doctrine. ‘The purchaser it is true may have his action 
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on the warranty, without returning the article or giving yay rer 
notice to the seller of its unsoundness; but then he will 1835. 
not be permitted to recover the full money, but only the wer-—w 
difference between the actual value of the article when Soper 
sold and the price at which it was sold. ‘To permit the 
purchaser after retaining and using the article or receiv- 
ing the profits of its labour for a month, a year, or ten 
years, or when by neglect or improper treatment, the 
value of the article has been not merely impaired but en- 
tirely distroyed; to sue for and recover the full money 
without allowance or charge for the use or profit, would 
be as repugnant to the principles of justice and humani- 
ty, as of public policy. On this ag therefore, if there 
were none other in the cause, the judgment of the cir- 
cuit court would have to be reversed and the cause re- 
manded, but the law on the first point being with the 
appellant, nothing could be gained by remanding. McGirx J. C. dise 
IcGirk J. I am of opinion that the words con- senting.—The — 
tained in the Bill of Sale do amount to a warranty; as Words in the bill 
ip : . Of sale amount to 
much so as if the seller had said, I warrant, or I promise g warranty of 
the slave is sound. As to the second point decided by soundness. 
the court, I think the opinion correct. 


Vv. 
Breckenridge. 
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Foster & Foster v. Now.in. 


1. By our statute no proof of the Execution of an instrument declared 
upon is necessary, unless denied by plea supported by aflidavit. 

2. Andif illegal evidence thereof be given (where none was required) 
it will not make error. 

3. The statute appliesto Executors and Administrators” sued on notes 
of their testators or intestates. 

4. S. sold slavesto F. After the death of S. the slaves were taken by 
F.—thereupon the creditors of S. sued F.as Executor de sontori. F. 
proved that after the sale and whilst the slaves were in possession 
of S. he declared they were not his, but belonged to F. Held, that 
the plaintiff might prove that S. also said at another time whilst the 
slaves were in his possession, that they were his own slaves. 

. The brother of S. and a distributee, not a competent witness for 
plaintiff. 

. A bill.of exceptions details certain evidence, & then says, ‘whereupon 
the court decided” &c. Held, that this does not shew that all the 
evidence given in regard to the matter was preserved in the bill of 
exceptions. 

- Plaintiff may give in evidence records of judgments against S. to 
ehew his incebtedness at the time of the sale of the slav~s, although 
not between parties or privies. 

8. A person may be charged as Executor de son tort, although there be 
a rightful Executor or Administrator. 

9. S. lived in Tennessee and there died possessed of personal proper- 
ty in that State. After the death of S. the defendants took the pro- 
perty and brought it to Missouri. Held, that defendants may be 
charged as Executors de son tort in this State. 

10. And defendants are liable according to the laws of Missouri—and 
the laws of ‘Tennessee need not be proved. 

11. Verdict, we the jury find the issues for the plaintiff not sufficient 
under the pleadings in the case. What it should find. 


APPEAL. 


The opinion of the court was delivered by McGirx 
Justice.* 

Nowlin brought an action of debt against Josiah Fos- 
ter and George 8S. Foster as Executors of Charles C. 
Simmons deceased. The defendants pleaded 

Ist. non est-factum by Simmons. 

2nd. That they are not executors of Simmons; on both 
the pleas issues of fact were made. 

3rd. That Simmons died intestate: that after his death 
and before the commencement of the suit one R. 
Wash was appeiiited andyet is adm’r. of the goods &c. 
ot C. Simmons in this State. Replication, that before the 
granting said letters and after the death of Simmons the 
defendants took into their possession certain eflects of 
Simmons and converted them to their use, and that the 
effects were of great value &c. Rejoinder, denying the 
matter of the replication. 





*Judge Wash did not sit in this case, being interested in a case in 
which the came points are decided. 
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4th. That Simmons died intestate in the State of Ten- 
nessee, and after his death and before the bringing this 
suit, letters of administration of his effects were granted 
to some person in said State and by the authority of the 
same. Replication, that after the death of Simmons and 
before the grant of letters, the defendants took certain 
property into their hands whereby they became execu- 
tors of their own wrong. Rejoinder, denying the mat- 
ters of the replication. 

5th. This plea denies that any assets came to their 
hands. Replication aflirming assets. 

6th. This plea sets up several judgments as privileged 
debts and alledges no assets ultra. 

7th This plea alledges, the defendants fully administer- 
ed &c. Issue on this plea affirming assets. 

The Jury found a general verdict for the plaintiff in 
these words: 

“We the jury find the issues for the plaintiff.” 

When the evidence was closed the plaintiff asked the 
court to give the jury several instructions; some of which 
were given and others were notgiven. But as no objec- 
tions are made to these instructions m the argument, we 
will pass them by. 

The plaintiff! gave a bond purporting to have been made 
hy C. Simmons deceased, to him, in evidence for the 
amount of his debt; he then gave evidence tending to 
prove that many years past, C. Simmons married the 
daughter of G.S. Foster; that on that marriage Foster 
sent home with Simmons and wife soon after the marriage 
certain slaves; that they remained with them till Simmons’ 
death in or about the year 1824. ‘That Simmons had be- 
sides these slaves several other slaves which he also kept 
and used as his own for several years before his death, 
and up till his death—that Simmons lived in Missouri till 
about the year 1823, when he left the country and set- 
tled in Tennessee, and took with him the slaves m ques- 
tion and that he soon after died. 

That during his residence in Missouri he became in- 
debted to Nowlin the plaintiff, and without paying the 
debt due Nowlin, removed to ‘Tennessee—that while he 
lived in Missouri G.S. Foster the father-in-law, and J. 
Foster the other defendant, a brother-in-law, and himself, 
all lived in Howard county and quite near each other. 
There was also evidence to shew Simmons was largely 
indebted when he left the country, and that his departure 
was rather secret. 

It also appears that the defendants on the death of Sim- 
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way TERM mons, went to Tennessee and took possession of the slaves 
1835. and brought them to Missouri, claiming them as their 
wm =soown property, and that they yet keep and possess them, © 
Foster& Foster It was also proved that after the defendants brought the © 
— slaves away from Tennessee, and before the present suit ~ 
Nowlin. was brought against them, letters of administration were || 
granted in Tennessee on the eflects of Simmons. — 

It also appears by the record that before the bringing | 

of this suit, letters of administration were granted of Sim- | 
mons’ effects in Missouri to R. Wash. ‘This is the sub- 7 
stance of the Plaintifi’s case in chief. 
Evidence for de- : 4 és s : 
fendants. slaves which Foster, the father-in-law, let Simmons have | 
on the marriage were only lent to him. : 

They then gave in evidence of a billof sale for the other 
slaves to both the Fosters, which bill of sale purported to 
be on valuable consideration, This bill of sale bore date 

rior to Simmons’ removal from the State. 

Evidence for The plaintiff then gave evidence to shew that at and 
plaintiff rebutting. before the bill of sale was made, Simmons was largely in- 
debted and in insolvent circumstances. The defendants 
on this point introduced rebutting testimony, and then 
asked several instructions of the court, some of which 
the court refused. The jury as was before stated gavea 
verdict for the plaintiff, and he had judgment for his debt § 


and damages. In the progress of the trial several points 
were made by the defendants, arising out of the intro- 
duction of testimony which will be noticed in the order 
- in which they arose in the argument of Foster’s counsel. 
We will only attend to the points relied on by the coun- 
sel for the defendants. 
Points made by  !8t- The first point made in es by Mr. Leon- 


plaintiff in error. ard, counsel for the appellants is: That the court erred in 
admitting certain evidence of the execution of the bond, 
sued on as the bond of the intestate. The defendants 
put in the plea of non est factum, but did not support the 
same by an affidavit. 

The plaintiff’s counsel Messrs. Hayden & Clark in- 
sist that the proof offered to prove the bond was compe- 
tent evidence. But they insist that admitting the proof | 
was not competent evidence, yet the bond was proved 
without this evidenee, and if so, then it could not be error 

a no to receive the proof, though it were incompetent. 

Pon of an inc The act of the General Assembly (see revised code 

ment declared up- 627) says when any declaration or ple iding or notice of 

oo eee dons ay p2 set off, shall be founded on any instrument in writing pur- 
ess denied by . 

plea supported by Porting to be executed by the other party, whether un- 

affidavit. , 





The defendants then gave evidence to shew that the 3 
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Jer seal or not, profert thereof shall be made, oyer there- yay TERM, 
pf given if demanded, and the same shall be received in 1835. 
evidence unless the party charged to have executed the wen 
same, shall deny the execution thereof by a plea suppor- Foster & Foster 
ed by his aflidavit, accompanying the plea &c. * 

In this case there was no aflidavit; of consequence the 

ond was entitled to be read to the jury without any fur- 
her proof: the fact that other proof was given when And if illegal evi- 
mone was required, though that proof was not legal, can- dence — be 
mot in any way injure the defendants. cea 

But it is insisted by the defendants’ counsel that the will not make er- 

provisions of the above act donot apply to executors 
and administrators; because the executor cannot in gen- 
eral know whether his testator did or did not execute the 
instrument sued on and to require hin to swear, would 
Le unreasonable. ‘They farther insist that the very words 
of the act shew an executor &c. was not intended to 
be embraced. The argument is, that the act says the 
paper shall be received in evidence unless the party charg- 
ed to have executed the same shall deny the same by oath. 
Now here the testator is the party charged to have exe- 
cuted the bond; as he is dead, the law cannot mean that 
he shall deny under oath, as he cannot do it, it follows the 
executor is not bound to make the oath, for he is not the 
party charged to have made the bond. 

Our opinion of this Statute is this, that no one shall be 
bound to prove the note or bond sued on till the party 
who is defending shall swear he knows or believes the 
name isaforgery. This Statute is a useful Statute and 
has been found so in practice. If we give this Statute a 
strict construction, according to the letter, it would in 
all cases require the party who is charged to have made 
the instrument to make the affidavit. Now if he is dead 
and therefore cannot make the affidavit, then the paper 
must go in evidence, for the words are, that unless the 
party charged to have executed the instrument, shall 
make the affidavit, the paper shall go in evidence. We 
cannot think this 1s what the legislature meant. This 
would prevent the executor from making the affidavit; 
though he might be willing to do so. 

Our opinion is that if the party charged to have made a ee 
the instrument isa party to the pleading he shall make the aoe administra- 
affidavit, and if he is not a party, then the executor &c. tors sued on notes 
may do it. ,T wo decisions of this court heretofore made - —— 
are in accordance with this opinion. We are therefore 
of opinion there is no error on this point. 

The second point made and argued 1s, that the court 


Nowlin. 
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may TERM erred in admitting the declaration made to Warren, a wit: | 
1835. ness in relation to the ownership of the slaves in question, ~ 
ad The defendants offered Warren to prove that while © 
Foster & Foster Simmons had the possession and use of the property, he 7 
he declared the same was not his but belonged to the defen. 7 
Nowlin. dants, the plaintiff objected to the introduction of this | 

S. sold slaves to CVidence, but the same was admitted. The plaintiff then 7 
F.-after the death offered to prove by the same witness that he heard Sim- § 
of S. the slavesmons at another time and in another conversation de- | 
er na tag A clare the property was his, this evidence was objected to 7 
creditors of S. su- by the defendants’ counsel but was admitted by the § 
ed F. as executor court. : 


om. that afte, We are of opinion that this testimony was correctly 


the sale & whilst admitted, not as hearsay testimony, but being made | 
the slaves were in while the property was im Simmons’ possession is good 
possession of -he evidence to shew the nature of that possession. On this 
were not his, but there is no diversity of opinion. 

belonged se ae Iam also of opinion that it is legal as rebutting evi- 
oe prosmengy le dence. It seems to me that the evidence of Simmons’ 
S. also said at an- declaration that the property was not his was good evi- 
other time whilst dence as going to shew the nature of the possession he 


the slaves wereiny 4. ee a ae : BE, ER vs 
bie posession, had; the fact he affirmed was, that the property was not 


that they were his, but was the property of the defendants. ‘The enqui- 
his slaves. ry to be made by the jury was, whether the fact was true 
as stated by him: if at a subsequent time he stated the 


property was is and not Foster's, then the credit of his 
former assertion Is impeached. In this point of view, | 
have no doubt the testimony was properly received. 
. This point is adjudged for the appellee. 

3rd. ‘The third point is, that one Thomas Simmons who 

brother of S.2°Ne evidence, should have been rejected as a witness. 
— ten. The record shews that Thomas Simmons was the broth- 
not a competent er of C. Simmons deceased: that C. Simmons died intes- 
witness forplil. tate and without issue. ‘lhe defendants objected to him 
as a witness for the plaintition the ground of interest; 
and insist that a distributee cannot give evidence when 
that evidence would have the eifect to enlarge the distri- 
butive share, nor where the testimony would have the 
effect to exempt the distributive fund froma payment or 
burden. To prove this, many authorities have been cited. 
See 2 Bac. 584-587 2 Starkie 775-6 770-774. 1 Starkie 
88 in notes. 1 Mo. R. 214-15. 2 Bibb R. 427-8. 16 J. R. 

93. Many others were cited to prove the same point. 
We are well satisfied that Simmons the witness ought 
not to be allowed to be a witness; his situation was such, 
as to hold out to him a temptation to exonerate the es- 
tate of Simmons by fixing the liability on the Fosters: 
because if he could make out this property belonged to the 
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state of C. C. Simmons, then the fund for distribution yay TER, 
vould be so much increased. If this property could be 1835. 
made a fund to extinguish the deceased man’s debts, then Wenn 
he remaining fund would be relieved to that amount. Foster & Foster 
This point is ruled for the appellants. Nowlin 
4th. The fourth point is that the deposition of Thom- = 
s M. Patrick ought to have been excluded. 
The testimony of Patrick appears to have been taken 
Tennessee, a distance of 472 miles from the place of 
he residence of the defendants. 
There is proof on the record to shew that the defen- 
ants had the notice served on them in time, allowing 
ne day for every 25 miles, and 3 days in addition, cal- 
ulating from the residence of the defendants. 
The Jaw is, that, there shall be allowed one day for ev- 
ry 25 miles, from the place of the service of the 
hotice, the proof is, that the 472 was computed 
rom the residence of the defendants, but it does 
hot appear where that residence was. It was also ob- 
ected that the record does not shew that at the time 
bf the trial the witness lived more than 60 miles from the 
place of trial. We are not prepared to say the testimo- 
hey on the record makes out this fact. But it is insisted 
by the plaintiff's counsel that all this proof may have 
been made to the court and must now be considered as 
having been made, otherwise the court would not have 
t the deposition be read; and that what the court did 
o be taken to be right till the contrary appears: this is 
he rule, he who wishes to reverse any thing done by the 
ourt below, must shew it to be wrong. In this case 
here might have been more testimony and enough to 
neet every demand now made by the defendant: but if 
he truth were not so he should have made his _ bill of ex- 
eptions so explicit that that presumption could not arise 
gainst him. But the counsel for the Fosters’ argued 
at the bill of exceptions is so explicit, that it excludes 
ll presumption that any other testimony was given to 
e court, other than that which is on the rec ord. A bill of excep- 
The bill of exceptions details certain testimony and tions details cer- 
ithout saying this was all the testimony given on aoc cae 
oint, proceeds thus: Whereupon the court held the de- upon the court de- 
bosition might be read. cided” &c. Held, 
The argument is that wlerexpon means on this evidence ae a 
nd none “else” the court decided &c. evidence given in 
Whereupon is a word relating to time and is called an regard tothe mat- 
dverb of time. The meaning of it in the bill of exe ee a nee 


in the bill of ex- 
lons is that when the time arrived that the testimony was ¢ -ptions 
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may TERM, Closed, then the court decided so or so. No meaning 
9 ® & Bs - ; 
1835. which can be given to this word will or can make it a 
wenn =e word of numbers or quantity. We are of opinion this 
Foster & Foster point should be ruled for the appellee. 
ao 5th. The fifth point made was not argued nor can we 
Nowlin. —_ perceive any thing in it. 

6th. The sixth point was decided by this court in the 
case of Fosters v. Wallace. We see no reason to de 
part from that decision. 

7th. The seventh point is, in our opinion not to be 
distinguished in principle from the 6th point. See the 
case of Foster v. Wallace 2 vol. Missouri R. 231. 

In that case the validity of this same deed from Sim- 
mons to Fosters was brought in question; the questicn 
was whether it was fraudulently made to defeat creditors 
In order to do this the plaintiff Wallace gave in evidence 
among other things to shew Simmons’ indebtedness, cer- 
tain notes made by Simmons to sundry persons; the 
notes were not produced but we held the notes need not 
be produced to prove the indebtedness. ‘That it was 


Piff. may give in€Ough to prove the debt. In the case before us certain 


evidence re- records of judgments had against Simmons at and before 
cords of judgm’ts the time of making the bill of sale were offered in evi. 
Heer btednes, dence; the defendants objected that records could only 


his indebtedness 4 4 ; 2 rae 
at the time of the be given in evidence between parties and privies, and 


= of the slaves, Nowlin not being privy nor a party to these judgments, 
ae aaaiae be they cannot be read to shew that at the time the bill of 
privies. sale was made Simmons was largely indebted: this is-the 
very best evidence that could be offered to that end. 
if this evidence is inadmissible to the end proposed, the 
consequence would be that all testimony to that end 
would be inadmissible. 
This point is ruled for the appellee. 
ta lg be 8th. The eighth point made is that the court erred in 
Utor de eon ce. refusing the fourth instruction asked by the defendant. 
although there be That instruction asked was: that under the statute laws 
i. gp .execu- of Missouri no person can be charged as executor de son 
tort tort where there is a rightful executor or administrator. 
The first argument assumed to sustain this point is, 
that at common law a wrongful executor is bound to ad- 
minister the effects in the same manner a rightful execu: 
tor is bound to do, except that he cannot retain for a debt 
due to himself. To prove this Mr. Leonard cites 2 Ba- 
con’s abridgmenis—Title Ex’r. de son tort 4th East’s R. 
441. 
The second argument is that under the statutes of Mis- 
souri it is impossible to do so. 
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As to the first proposition the authorities support the 
oint, and it is yielded to the appellants. 

As to the second proposition, that it is impossible un- 
er our statute law for the executor de son tort to ad- 
jinister, as a rightful executor 1s bound to do, we think 

is laid down alittle too large. We cannot say it 
sould be impossible, but we yield that it might be, and 
ould be inconvenient and troublesome. If it should 
owever be conceded that an executor de son tort cannot 
dminister under our Statutes, we are not prepared for 
jut reason to say the common law is so far repealed that 
vere can be no executor of his own wrong. We think 

e conclusion to be drawn from this circumstance should 

, hot that the common law as regards the executor de 
pn tort is repealed, but that it still stands, and that such 
cecutor is still responsible, as at common law: and 
vat the rightful executor is not bound by the common 
hw, but must go by the statute. 

The question has been asked by the counsel if this view 
to prevail, what is to hinder any creditor who wishes 

get his whole debt free from the apportionment re- 
uired by the statute, from procuring some friend to in- 
s»rmeddle, then sue him as executor de son tort and so 
et his whole debt? The answer which first occurs to 
sis, that if this were proved to be the case, courts of 
hancery would interfere and compel the creditor to sub- 
it to an apportionment; would if necessary enjoin such 
roceedings; and even in cases where there is no confed- 
racy would, where assets ought to be apportioned, com- 

‘lan apportionment. 

But this would only be done with regard to assets 
yhich the rightful executor might claim as the represen- 
btive of the deceased. 

In this case if the creditors cannot recover in this way 
lere is no remedy at law, the bill of sale though fraudu- 
nt as to creditors 1s good between the parties and their 
eirs,executors &c. So that these effects never could be 
sets in the hands of the rightful executor. It is true, 
ie creditors of Simmons might in chancery subject this 
roperty in the hands of the Fosters to the payment of 
eit demands. But whether the property or value of it 
‘ould be subject to apportionment among other credi- 
1s, Who might not chose to run the risk of a suit we will 
otnow decide. ‘here is no injury done to other credi- 
1s in this case: this fund in the legal course of adminis- 

ation never would be assets to pay their debts. And to 
ecide this point for the defendants would be to decide 
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may Term that at law the creditors in this case would have no reme. 
1835. dy. The consequence would be to drive him to chance. 
—~ §=~=ery, and then he would be subject to more disadvantages§ 
Foster & Foster than at law, if he could only prove his case by one wit 
ness, this would be good at law. But he must fail in 
chancery if the defendant will deny the fraud; there he 
would, though he had one good witness, lose his case, 
This view of the question satisfies us that the law on this 
point is with the appellees. 
9th. The ninth point is thatthe court erred in refusing 
to give the first and third instruction asked. 
S. lived in Tenn. These instructions in substance are, that where a per. 
and there died;son lives in another state and dies there, possessed 0 
possessed of per- : 
sonal property in Property there, and after such death a person in such for 
that state. After eign state takes it and brings it to Missouri, he cannot by 
~ death of S. the the Jaws of Missouri be charged as executor de son tort 
efendants took sas ; 
the property and Lhe first proposition assumed by the counsel is that; 
brought it to Mo. where for the want of jurisdiction there cannot be a right 
— i ful executor or administrator there cannot be a wrongfil 
charged as exccu-executer. This proposition being assumed then it is ar 
tors Jo con tort in gued that the fact, that Simmons died in Tennessee an/ 
ae. that his porperty was there when he died, and the 
brought to Missouri, the property so brought does no 
confer on the courts of this State testamentary jurisdic 
tion. On this point we are not aware of any adjudicatior 
It may be that by the grant of letters in Tennessee the pr 
perty vested in the administrator there. But that gran 
could only vest in him the property in that State; for be 
vond the limits of the state they had no power to mak 
any grant—nor can our courts by a grant of letters here 
vest any right in the administrator beyond the limits d 
the state, our Jaws profess to go no farther. On this pom 
we cannot say the circuit court was wrong, and until we 
discover that, we will not reverse its judgment. 

This point is ruled for the appellee. 

And defendants 10th. The tenth point is that the circuit court erred 

are liable accor- deciding that the defendants were liable in this state 

ding to the laws executors de son tort according to our laws should have de 

of Mo.—and the. eee ‘ ae ; . 

laws of Ten. neeq cided that liability, but according to the laws of Tennes 

not beproved. | see and what that liability is, should have been shewn by 
the plaintiff. 

It is true the defendants did an act in Tennessee, which 
if done in this state would make them lable, as executors 
of theirown wrong here. But they repeated the conver 
sion or rather continued the taking in this state. So that 
here the intermeddling was as complete as it was in Ter 
nessee, and for this they should be hoiden liable. Why 


Vv. 
Nowlin. 
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he necessity of proving the laws of Tennessre when the yay ter 
aws of Missouri will be sufficient for the dort committed 1835. 
here. It is for the wrong committed here the plaintiff owes 
sues. We think there is no error on this point. Fowler 
11th. The eleventh point is, that the verdict does not 
sufficiently find the issues. ‘The verdict as has been said 
before is in general terms. It becomes unnecessary to Verdict—we the 
nvestigate this point, as the judgment must be reversed Jury find the is- 
pn the 3rd point. egy A 
We are however inclined to the opinion that the jury under the plea- 
should have found what property came to the hands of dings in this case 
he executors, and the value, and to the plea of plene; % '* should 
pdministravit. The verdict should have found how much 
ame to the hands of the defendants, and how much they 
ad lawfully administered and how much remained, the 
ralue &c. 
The judgment of the circuit [court] is reversed, the 
ause is remanded for a new trial. 


Vv. 
Watson. 


—_t 316 
James D. Fowrer v. Tuomas Watson. 


1. All writs must run inthe name of the state—-and the state and coun- 
ty being placed in the margin and seperated by a line from the com- 
mencement of the writ, is not a running in the name of the state. 


APPEAL from the Chariton circuit court. 


Opinion of the court delivered by Tompxins. 
Fowler sued Watson before a justice of the peace 
there Watson had judgment, and Fowler appealed to 
he circuit court. In that court, Watson moved to dis- 
niss the appeal, and the court on his motion did dismiss 
it. To reverse the judgment of the circuit court, Fow- 
er appeals to this court. On inspection of the trans- 
ript of the papers sent up to the circuit court by the 
justice, we find that the summons reads thus: 
‘STATE OF MISSOURI, 
County of Chariton. 
To the Constable of Prairie township—Greeting: 
9 Q- All writs must run 
Str—You are hereby commanded,” &c. die aaenmad dim 
The Constitution of the State requires that all “writs state—and the 
and process” shall run in the name of the State of Mis- a and county 
! a 3 Yo ° SMe eing placed in 
sourl. See 19th section of 5th article of the constitution. jy. “hargin and 
The form of a summons (see section 3 of the act to eS- separated by a 


tablish justices courts passed 21st Feb. 1825) made con- line from the com- 
mencement of the 
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may Term formably to the constitutional requisition, is in these 
1835. words: 

wa ws “THE STATE OF MISSOURI, To the Constable of 
Jones township in the county of 
ti You are hereby commanded,” &c. _ 

; In the case before this court the writ runs in the jus 
writ, isnot a run-tice’s name. There being no writ of the State to bring 
ning inthe name the defendant before the justice all the proceedings in 
eemae. this cause are void. 

The circuit court did not err in dismissing the cause, 
Many cases of this kind have been decided by this cour, 
See Charless v. Marny Ist vo.. Missouri decisions, and 
the case of Strut and Beckett, which was decided at Fay. 
ette last year, but is not published. Tor the reason 
above given the judgment of the circuit court is affirmed 


—— 6 Oo 
Levi Jones v. Avcustus C. Davis. 


1. On motion in the circuit court to dismiss an appeal from a J. P. it ap 
peared an appesl was prayed—an alidavit wade and certilied-a 
appeal bond signed and filed, but not tested by the _jusice——Held 
sufficient evidence of an appeal—and that it was the Cuty of the 
J. to have certified the appeal bond: and the circuit court_did right 
in permitting a new one to be filed. 


APPEAL from the circuit court of Howard county. 


Opinion of the court delivered by Tompxins. 

Jones sued Davis before a justice of the peace, ani 
there had judgment. To reverse that judgment, Davis 
appealed to the circuit court, where he had judgment. 
To reverse the judgment of the circuit court Jones pre 
secutes his writ of error. 

In the circuit court Jones moved to dismiss Davis’ 
appeal from the justice, because as is alleged there wa 
no appeal taken, and, because there was no appeal boni 
filed. The circuit court overruled the motion and allow: 
ed the defendant Davis to fileanew appeal bond. 

It is assigned for error— 

Ist. That the circuit court refused to dismiss the ap 
peal. 

en ON 2nd. That the court permitted Davis to give a new ref 
circuit cout todis- COgnizance of appeal. Looking into the transcript of the 
miss an appeal proceedings before the justice, we find this entry: “The 
from a J. P. it ap- said Davis failing in his application for a new trial in the 


red a ] . : 
Sea poayed—ea ef 2UOVE cause prays an appeal to the circuit court,” &« 
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An affidavit is filed and tested by the Justice. An ap- May TERM 
peal bond isalso filed but not tested by the justice. This 1835. 
bond is made to Levi Jones, It is the opinion of the wexnnw 
court that there appears on the transcript sufficient evi- 
dence of an appeal. After affidavit and recognizance of cue 
» 2 ete ee . e A gan. 
bail filed, the justice hadno discretion to exercise. It be- — 
. ie , ‘ . . re: . ~~ ha recog- ‘ 
came his duty to grant an appeal and to test the recog: gaayit made and 
nizance, and this he must evidently have intended to dv: certitied—an _ ap- 
otherwise he would not have entered the prayer of ap- ~~ a he oe 
. . . b : : a 
peal or have tested the affidavit. ‘The circuit court in og by the rom 
this state of the case, we think, did right to allow the de-tice. Held, suffi- 
fendant to file a new appeal bond. ‘The judgment of the cient oe - 
ee . BONY to Raa ‘ an appeal—an 
circuit court is therefore ailirmed. eine te ween thle ese 
ty ofthe J. tohave 
—_t 9} certified the ap- 
peal bond; and 
the circuit C. did 
right in permit 
ting a new one to 
1. Action of covenant for not making deed ona certain day—plea, that be filed. 
defendant offered to make the deed and that plff. refused to accept 
it. Replication denying the tender—issue—Held, that proof that 
plff. said he was ready to make the deed—and that defendant said he 
was ready to recieve it—but that both agreed to wave the making at 
that time—did not support the plea. 


Sharp 
v 


Suarp v. Coican. 


. More than nominal damages may be recovered on the covenant sued 
on, the breach of which is assigned. 
. The deed declared on, does not itself convey the title. : 
. It a breach, as assigned, is too large, the declaration may be amen- 
ded—and it can be no reason for refusing to reverse on account of a 
misdirection of the judge to the jury. 


ERROR to the circuit court of Cole county. 


McGirk Juper, delivered the opinion of the court. 
Sharp brought an action of covenant against Colgan 
on the following deed: 
“Memorandum of an agreement made this 21st day of Deed declared on. 
November, 1818, between Daniel Colgan of the village of 
Cote sans dessien in the Territory of Missuuri, and Benj. 
Sharp of the other part witnesseth, that for and in con- 
sideration of the sum of five hundred dollars all to be 
paid in cash except one horse, &c. the said Daniel 
Colgan has bargained and sold unto the said Sharp a cer- 
tain tract of land &c., describing the land. The suid 
Colgan 1s to warrant and defend the said land to the said 
Sharp, his heirs and assigns, and is to attend at the said 
Sharp’s house on the first day of January next, to receive 
the said horse, and to perfect this agreement by giving the 
necessary obligations for securing and confirming the ti- 
tle of the said land in general warranty,—to the said 


Covenant. 
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may Term Sharp his heirs and assigns. Colgan is forthwith to put 
1835. Sharp in possession &c. For the true permanance of 

wa = this covenant the parties bind themselves in the sum of 
Sharp one thousand dollars, &c.”’ 

* The plaintiff assigns breaches in the words of the cov- 
enant that Colgan did not make the necessary obligation 
Breaches assigned for securing the title to Sharp his heirs &c. In general 

warranty &c. 
Plea. The defendant pleaded first, non est factum. 2nd. 
Action of cove- That the defendant did on the day and at the place, atten- 
aoe pinged and there oilered to make the necessary obligation 
certain day--plea, required by the covenant to the said Sharp, and that 
that defendant of-Sharp refused to accept the same, the plea then goes on 
ee he pe a3 to allege that, Sharp said and that he the defendant agreed 
refused to acceptthat the bond or agreement already in existence was as 
it. Replication good a deed as then could be made, both agreed to let the 
TE aa. matter rest for the present. ‘Thus waving the making 
that proof that pif. any farther deed at that time. 
said “aoe gre! To this plea the plaintill replies to the tender and says 
ae that defen. NOthing as to the excuse, then there is issue of fact on the 
dant said he was tender; the defendant pleaded some other pleas which 
— pte te = were demurred to, and the demurrer was sustained. 
quad to wave the On the trial the defendant gave evidence that on the 
making at that first day of January 1819, Colgan attended at the house 
time—did not sup- of Sharp and told Sharp he was ready and willing to 
port theplea. make the necessary deed&c. Whereon the plaintill said 
he was ready to recieve it. The witness then suggested 
that the paper or covenant was as good a title as could 
then be made, and it was unnecessary to make any other; 
the parties both agreed to this and nothing farther was 
done. 

The plaintiff asked the court to instruct the jury, that 
this amounted to no evidence to support the plea of ten- 
der and refusal; the court refused the instruction; the jury 
gave a verdict for the defendant. The refusal to reject 
this evidence is assigned for error. 

We are clearly of opinion this evidence should have 
been rejected; the evidence proved an excuse for not ma- 
king the tender, but so far from provinga tender and re- 
fusal, expressly proved the contrary. ‘The matter of the 
excuse was not putin issue. We have nothing to do 
with it, till put in issue and brought before us. But it is 
argued by Colgan’s counsel that upon the whole matter, 
the judgment is for the right party and therefore ought to 
stand. The argument is, that the plaintiff's declaration 
is bad or that on this covenant the plaintiff could never 


Colgan. 
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recover any thing more§than nominal damages, and that yay TERM 
for mere nominal damages the court would not set aside 1835. 

a nonsuit, and so here, though the testimony was wrong- —->—~~ 
ly admitted, yet nothing of value will be gained by sen- Sharp 
ding the case back. 

We will decline the examination of this question, as we 
are of opinion that more than nominal damages may be More than nomi- 
recovered on this covenant. nal damages may 

It is argued by the counsel that this memorandum of ¥¢ received on the 

~ ; covenant sued on 
agreement does transfer and pass to Sharp the fee simple the breach of 
and does amount to a general warranty. We are not of which is assigned. 
this opinion. ‘The deed or writing says Colgan has bar- The deed declar- 
gained and sold the land to Sharp—this might prevent ach penn roe 9 
Colgan and those claiming under him from recovering the tle, y 
possession of the land of Sharp by way of estoppel, but 
it would not put the title in Sharp, so that the land would 
descend to his heirs, nor could he sell it in fee to anether. 
The language of the agreement is, that Colgan is to war- 
rant and detend the title &c. This we think refers to the 
quality and power of the obligation to be made, which is 
to be a deed securing the title to Sharp his heirs &c., 
andis also to contain a clause of general warranty. To 
prove this position correct Sharp’s counsel have cited 
Jackson on,the demise of Ludlow et al. v. Myers. 3 J. 
R. 387. This case we think is in point. On the other 
side to prove that this deed conveys the fee simple in pre- 
senti acase has been cited from Johnson’s Reports where it 
was holden that a deed or covenant to make a good gen- 
eral warranty deed was satisfied by making such deed, 
without regard to the title. ‘This > case may be cor- 
rect but we doubt it; but if it be, yet it does not come up 
to the case before us; here the covenant is not only to 
make a general warranty deed, but it is also to make such 
deed as may benecessary to secure the title in general war- 
ranty. There must be a general warranty and also a title 
secured: a general warranty does not secure the title, but 
damages in case of eviction. We will pursue this point 
no farther. Another objection to the declaration was Ifa breach, as as- 
that the breach was too large. If this be so it is not 18"edsis too large 


bagaae 2 the declaration 
within the rule alluded to; because that might be amen- may be amended 
ded. —and it can be no 
The judgment of the circuit court is reversed; the Hes a 
cause is remanded &c. account of a mis- 
direction of the 
judge tothe jury. 


Vv. 
Colgan. 


, 
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MAY TERM Stoan v. Grsson. 


1835. 
NF i . In a bill of sale of a slave, the seller warranted the slave “from all 
vices and diseases prescribed by law”—Held, that the words “pre- 
scribed by law” ought to be rejected—and that it is a contract 
99 


Sloan 
“a ; ~ 
Gibson. against Stall vices and diseases. ae : : 
. The warranty is against diseases existing at the lime of making tt. 
. This instrument niay be declared ou without setting forth a consid. 
eration or proving it. 


ERROR to the circuit court of Cooper county. 


McGirk Judge delivered the opinion of the court. 
Declaration and Sloan brought an action of assumpsit on a warranty 
peneeenge of a soundness of a negro slave sold by Gibson to him. 
There are two counts in the declaration setting out a 
bill of sale in both counts in which the supposed warranty 
is contained. ‘The defendant craved oyer of the writing 
which was given. ‘The defendant then demurred gener- 
ally. The court sustained the demurrer and gave judg- 
ment for the defendant. ‘There isa variance between the 
writing declared on and the first count, and the plaintiff 
in error in argument abandons the first count. 
That part of the instrument on which the warranty is 
founded reads as follows: 
Instrument de- “KK NOW ALL MEN BY THESE PRESENTS, that 
clared on. I William Gibson of Cooper county and State of Missou- 
ri, have this day, for and in consideration of the sum of 
four hundred and ninety dollars to me in hand paid 
&c. &c., bargained and sold, and do by these presents 
bargain selland convey to Montgomery Sloan of Louis- 
lana, a certain negro man named Joe, slave for life, aged 
eighteen years. ‘The said negro man I do warrant and 
defend from all other claims and from me and my heirs, as 
also from all vices and diseases prescribed by law to the 
said Sloan.” 
ao ~ say hd Itis insisted hy Mr. I'rench for the defendant in error, 
warranted the that this paper creates no warranty atall. That as the 
slave “from all vi- party only bound himself to warrant against those diseas- 
emcee oe es prescribed by law—now as the law prescribes no dis- 
aw.” Held, that eases, none are warranted against. 
the words “pre-e The Attorney General puts the argumentin this shape. 
scribed by law” Suppose the writing hau warranted against all diseases 
ought to be reject- “I po 5 ade al Sec 
ed—and that it is coptained ina certain deed, and when we look to the deed 
a contract against there is nothing contained there. Then there is no war- 
Scall vicesand dis- | ‘ i - 
ane” ranty at all. 
The argument of Messrs. Hayden and Leonard on the 
part of the plaintiff in error is, that the words prescribed 
by law are in reference to the laws of Missouri perfectly 
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pnsensical, and are to be disregarded for want of mean- yay term 
g. But if this isnot so then the court must say, what 1835. 
the meaning of the words “prescribed by law,” and werx-mw 
hey insist that the warrantor meant such diseases as the Sloan 
w will regard as being permanent and dangerous to the 
fe or health of the slave, and they liken it to a warranty 
soundness ofa horse; where'at the time of the war- 
anty the horse is afflicted with stumpsucking and roar- 
g, these things are not considered by the courts diseas- 
s embraced in such warranty. Our opinion regarding 
is warranty is, that if any sensible and operative mean- 
ng can be given toit, it should be done, One rule which 
ay be applied to this paper is, that if there be some 
yords which are dark and mysterious, so that the court 
annot find out the meaning thereof, those words of course 
must be set aside, and then if there be any thing left 
which will make sense and create a duty, it shall be done. 

If the words “prescribed by law” are rejected, then the 
yarranty will be plain enough, and will read that the war- 
antor “warrants and defends against all diseases.” If 
he party meant the words “prescribed by law’? should be 
Mm limitation on the preceding general warranty, he ought 
o have used words to make that restriction understood, 

ut not having done so, the supposed restriction goes for 
othing. 

It is farther argued by the defendant in error that the 
writing creates no warranty. The words are; “Ido 
warrant and defend from all vices and diseases.” 

it is argued by Mr. French that these words refer to The warranty is 
future time and not to diseases, then existing. against diseases 

This is not a fair interpretation of the writing. Ido ical valine 
warrant and defend from all diseases—now existing—I 
warrant the slave is now sound. This in our opinion is 
the meaning of the warranty. 

One objection was made by Mr. Wells to the declara- This instrument 
tion, which was that, the instrument declared on not be- may be declared 
ing under seal, cannot be made the foundation of an ac- —n ae 
tion so as to dispense with the necessity of laying and tion or proving it. 
proving a consideration. 

We took it for granted that this question had been put 
to rest for about fifteen years. During the Territorial 
Government about the year 1817, this question was con- 
siderably stirred, some of the then circuit judges held, no 
writing not under seal, though signed by the party, purpo- 
ted a consideration, but that the same must be laid and 
proved; unless where the paper on the face acknowledg- 
ed aconsideration. We believe this opinion was over- 

5 


v. 
Gibson. 





34 


MAY TERM 


1835. 
SF and 


D onohoe 


Vv. 
Chappell. 


Suit before J.P. 


Statement filed 
before J. P 
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ruled by the Territorial appellate court. And there th © 
question has rested until now. ; a 

We are not now warranted to stir the question, as we” 
believe the decisions of the courts and general practice) 
of the country ought to be considered as having put thi 
question to rest. 

The judgment of the court below is reversed—the caus 
is remanded and the demurrer is overruled, and the defer. 
dant has leave to plead. 


a 6 
Dononor v. CHapPpELL. 


1. In,an action of debt before J.P. under the statute, for certain tree 
passes, a Statement in writing is required. 

2. In this statement it must appear that the land lies in the State oj 
Mo.—and it must be described. 

3. The statute of 1831 in regard to errors of J. P., does not reach this 
case. 

4. Judge Tompkins dissenting. 

5. The statement in this case sufficient—not necessary to lay venue, 
to give J. P. jurisdiction—description of the land unnessary. 4 


ON ERROR from the Howard circuit court. 


Opinion of the court delivered by Wasu, Judge. 

Donohoe the plaintiff in error sued Chappell the defen- 
dant in error betore a justice of the peace, and got judg. 
ment, from which Chappell appealed to the circuit court, 
where the judgment of the justice was reversed and the} 


‘cause dismissed; and the pjaintiff has brought his writ of 


error to this court to reverse the judgment of the circuit} 
court. 

The ground relied on by the counsel for the defendant | 
in error is, that there was no sufficient declaration or 
statement filed with the justice as the foundation of the | 
action. 

The statement is in these words: 

“Stephen Donohoe v. Abner Chappell justice’s court, 
Chariton Township—in action of debt. Stephen Dono- 
hoe the plaintiffin said suit complains that the defendant 
Abner Chappell has thrown down the fences of the said 
plaintiff eight times, and left the same down at sundry 
times, between the first day of August 1834, and the se- 
cond day of October next following, and the said plain- 
tiff for the aforesaid trespasses and damages done and 
committed by the said Abner Chappell, demands the sum 
of fifty dollars, therefore he sues.” 
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Upon this statement or declaration the justice issued a yay TERM 
inular summons, in debt. 1835. 
This was evidently intended as a proceeding in an ace Wem 
bn of debt under the statute for the prevention of cer- —_ Donohoe 
in trespasses, Rev. code p. 781—and the only question 
that on which the counsel for the appellee relies as to 
e sufficiency of the declaration. It is not doubted butyy an action of 
at in this case a substantial statement was necessary. debt before j. p. 
The act dispensing with the necessity of filing such ee ae 
atements in actions of debt &c., and requiring the passes, a state- 

aintiff to file with the justice the bond, note or account mentin writing is 

ned on, was not intended to apply to a case like the Tequired. 

resent. Or if from the pats of its terms it should 

e held to include such actions of debt as the present, 

illin pursuing the spirit of the act, some sufficient state- 

ent in cases not founded on bond, note or account, was 
learly required. 

The statute under which the plaintiff has sued, 1s a ve- 

peculiar one, and loosely worded. 

One of the provisoes to this statute authorises the de- 
endant to “set up a title to the land on which any of the 

Brespasses mentioned in the first section of the act, are 
lleged to have heen committed,” and then authorises the 
ustice to take the recognizance of the party to appear 
kc. “in any Court of Record within this state having cog- 
nizance thereof” that is, of the claim or title so set up— 
nd then further to transmit “the Recognizance so by him 
aken as aforesaid, to the clerk of the circuit court in 

hich” &c. And in another proviso, the party for whose 
enefit such recognizance was taken, is authorised to sue 
put a scire facias &&c. against the defendant and his secu- 
ities. 

In support of the statement or declaration in this case, 
he counsel for the plaintiff in error contend that the ac- 
ion of debt provided for in the statute is like any other 
action of debt altogether transitory, and will as well lie 
for trespasses committed in any other county of the State, 
orin any other State as for those committed in the town- 
ship or county in which the justice resides &c. 

This position is not tenable. It should at least suffi- In this statement 
ciently appear that the trespasses complained of were!) is. TPPGat 
committed within the State of Missouri, and the law on jn the state of Mo. 
which they are alleged to have been committed should be —and it must be 
described with Such reasonable accuracy as to enable the described. 
defendant to know whether he might defend himself or 
not by setting upa title to the land. The statute of 1831, 
curing all defects in the proceedings of justices of the 


Vv. 
Chappell. 
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may TERM peace, does not cover the case. The statement in this 
1835. case was the act of the party himself and not of the jus. 
wenn tice. It is too defective to ground an action upon it, un- 
Donohoe _ der the statute. It has not been thought necessary to no- 

v. tice particularly the cases cited by the counsel. In the 
Chappell. ase of Cook & Callaway (1st vol. Missouri Dec. 545) de- 
The statute of 18. Cided by this court, there was the same defect in the de- 
31 in regard to er- Claration or statement, and in that case it was held to be 


rors of j. p. doesfatal. Greater accuracy is essential not tor the reason as 


pl reach this stated in Cook & Callaway “to give the justice jurisdic. 
tion,” but to apprise the defendant of what he has to an- 


swer, and to enable him with greater care and certainty § 


to place the judgment &c. ina future action for the same 
cause. 
Judge Tompkins ‘Tompkins J. dissenting. 
dissenting. I dissent, believing the statement good enough. It ap 
The statement in prises the defendant that he is to answer for a trespass. 
on ces annee The plaintiff is not permitted by our statute to sue the 
lay vetiue, to give defendant but in his own township or in that of the plain- 
SF me maga eB tiff, if the defendant be there found; then it is not neces- 
“et Mansaneeniry. sary for the action to be brought in the township where 
the land lies, for if it were so, the permission to sue would 
in many cases be useless. Nobody would pretend that 
the Legislature would require a formal declaration in tres- 
pass. In an action of trespass quare clausum fregit it is 
not necessary to set out the close by metes and bounds. 
See Chitty pl. vol. 1, p. 364, and although in such action 
there is a declaration in form, yet there is not necessarily 
any description of the law. ‘The defendant as in many 
other actions must depend on the memory of persons pres- 
ent at the trial to defend himself against a second suit for 
the same cause of action. Any other construction of the 
statute would render it, in my opinion, almost useless. 
For few people wish to employ a lawyer to try such suits 
for them. 
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Rosert B. Mircurt v. Jacon Grece. MAY TERM 
1835. 


_ A sheriff advertises real and personal property to be sony gp CX- ah 
ccution during the session of the next circuit court for his county. 
The court in consequence of excitement in the county, adjourned at Robert B. Mitchel 
an unusually early hour ofthe first day of its session. Held, a suffi- 
cint and legal excuse ror the sheriff'in not selling at that term. 

> When execution issues in an attachment case, for the sale of the pro- 

 nerty allached, the sheriff has ne right to try the right of the property; 
but must sell. 


v. 
Jacob Gregg. 


ERROR to the circuit court of Jackson County. 


Opinion of the court delivered by Tompkins, J. 
Mitchel the plaintil in error filed his motion against Motion againet 
irege the defendant in the circuit court of Jackson coun- sheriff. 
y at the October term for the year 1834, praying the 
‘ourt to enter up judgment against said Gregg for the 
amount of the debt &c., due upon an execution in attach- 
ent dated ist March 1834, and delivered to Gregg as 
heriffof said county of Jackson on the 3rd day of March 
in favor of Mitchel against Henry Damewood. 

This execution was returnable to the June term of the 
court thennext. ‘The reasons assigned were, 1st, ‘That 
Gregg had made no return on said execution. 2nd, That 
he had failed duly to return said writ and had made a false 
return thereto. 

On the hearing of evidence given on this motion, it Evidence on hear- 
appeared that the circuit court at the June term of saiding. 
court, made an order by the request of the members of 
the bar practising there, as well as on account of the 
great and unusual excitement prevailing in said county, 
that all causes, writs, pleas and process in the court then 
pending, should be generally continued until the term 
there next. It was also proved that the counsel on re- 
cord of Mitchel, plaintiff in this notice, was among the 
number that petitioned the court to continue the business 
in order that it might adjourn, as it did immediately at- 
terwards. The court on the first day of that term met 
and adjourned at an unusually early hour, before the sher- 
iff came into court. 

The return of the sheriff on the execution shows that 
immediately on the receipt of the execution, he levied on 
certain goods and real property of the defendant in the 
attachment, and advertised them to be sold at the next 
June term of said court while the court was sitting, but 
did not sell till the October term next after; because the 
court made the order above mentioned, and had adjourn- 
ed at an hour of the day unusually early. The sheriff 


Reasons assigned. 
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May TERM however returned that he had again advertised the same 


1835. property and sold it at the October term next succeeding 
wana the return term of the writ, all except some that had been 
Robert B. Mitchel claimed by certain persons, and adjudged on a trial ofa 
right of property by a jury to belong to them. 
The points to be decided are: 
Points decided by 1st Was the sheriff’s excuse for not returning his writ 
sup. ct. at the June term sufficient. 
2nd Was he justified in surrendering the property 
_ claimed by these persons for the reason given. 
sl gece On the first point we find no diffculty in deciding for 
sonal property to the sheriff, The counsel on Record and immediate agent 


v. 
Jacob Gregg. 


be sold under ex- of Mitchel, bears testimony by his acts to the correctness | 
ecution Curing the of the order made by the circuit court to continue all bu- § 


session of the next 


cir. ct. for his Simess and adjourn. But the order of the court was | 
county. The court enough to justify him. Had the sheriff been at the court fj 


in consequence of house early enough to have sold the property before the 
excitement in the 


de ego fraud had he proceeded to sell at so early an hour of the 
ly hour of the day: and this too is to be considered, that he had adver- 
ig ene tised to sell during the session of the court. Admitting 
ficient & legal ex- that he might lawfully have sold at any time in the day 
cuse for the sher- whether in session or not, still the great excitement testi- 
—— fied to would have been a good excuse for not doing so. 
There has been no decision of this court, whether it were 
material that the cuurt should be actually in session while 
the sale of real property is made, but we consider it pru- 
dent in the officer to sell at such time, and there seems to 
be no difficulty in arriving at the conclusion that he ceuld 
not sell after the court had adjourned to the next term. 
This decision of the first point would dispose of the 
case; but as the whole case is fairly before us, it will be 
but right to settle the other point in order to inform the 
parties. 
When execution he attachment law directs the sheriff to summon all 
issues in an attach- and every person in whose hands or possession any lands 
ment ,case, for the goods &c. levied on by him shall or may be found, see 
agen! an a section Ist of the act, page 145 of the digest. 
shff.has no right The 10th section of that act directs such persons as 
deg the right of may have any claim to property levied on, to come mto 
masta. + court and there have a trial of the right of property in the 
manner prescribed by law, and if such claimant will not 
avail himself of such mode of trial, the sheriffis bound to 
hold the property and sell it in obedience to the command 
of the writ. Thisis nothardship to the claimant. If he 
is in possession of his own property when it is levied on, 
he 1s required to be summoned by the sheriff; if he has en- 


court adjourned, it would have been strong evidence of § 


amor 
jecte 
ed af 
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rusted his property to the safekeeping of another person yay TERM 
is agent is summoned, and if his agent be negligent and 1835. 

o not inform him of the levy, it is his own fault thathe wenn 
jad such an agent. Hence we conclude that the sheriff Huston Adm’r. 


v. 
Becknell. 


as no implied power to exempt himself from liability by 
Ellowing a trial of the right of property before himself. 
In the first point then the circuit [court] rightly overruled 
he motion of Mitchel for judgment against the sheriff. 
Its judgment is therefore aflirmed. 


—t +6 
Josern Huston Apm’r. ve Wituram Becxnetu. 


. It may be proved by parole that the transcript of judgment obtained 
before J. P. was filed in the county court. 

. And that the cty. ct. allowed the amount of the judgment so filed. 

. The records of the cty. ct. reciting the transcript, may be read with- 
out producing the transcript itself. 

. A receipt given by defendant to a third person, evidence for plft. 
against defendant. 

5, After plaintiff, who sues as adm’r., states that he has closed his ev- 
idence, and defendant recovers for a non suit because letters of ad- 
ininistration have not been read, court may permit them to be read. 

. To shew that a receipt was obtained without money paid, the de fen- 
dant should be allowed to prove that the party to whom the receipt 
was given, applied at one time for a receipt and stated “that he wan- 
ted it for a particular purpose, and that the money had been paid to 
another person’’—the witness knowing of no money paid. 


APPEAL from the circuit court of Saline county. 


Opionion of the court delivered by Tompkins, J. 

Huston as administrator of Samuel Brownjohn, sued 
Becknell before a justice of the peace, where having ob- 
tained judgment, Becknell appealed to the circuit court. 
In thatcourt Huston again obtained a judgment, and to It may be proved 
reverse it Becknell appeals to this court. by parole that the 

On the trial of thiscause in the circuit court, Huston “onscipt of judg- 
produced Claiborn F. Jackson, a witness, and asked him fore J. P. was fil- 
whether he did not file with the county court of Saline e4 in the county 
county, a transcript of a judgment obtained by Jackson °°" 
& Co. in the court of William Becknell, a justice of the 
peace, against Samuel Brownjohn. Becknell objected to ang that the cty. 
the answering of the question and the court overruled his ct. allowed the a- 
objection: an affimative answer was given. Huston — ee — 
then asked whether the county court did not allow — 
amount of the judgment to Jackson & Co. Becknell ob- The records of the 
jected, but the court overruling him, the witness answer- cty.ct. reciting the 
ed affirmatively, Huston then offered as evidence oi the yee rg be 
said order of allowance, a transcript from the Records of "~~" "°™" P¥™ 
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may Term the county court reciting the transcript of the judgment 
1835. before the justice, but the transcript itself was not produ} 
wanm~™» ced, to the admission of which Becknell objected and wa 

Huston Adm’r. overruled. This transcript being read Huston gave iy 

evidence a writing purporting to bea receipt of Beck 

nell, in these words: “Received of Charles H. Veeder thir 
ducing the trane- tY seven dollars and fifty cents in full of a judgment on 
cript itself. my docket against Samuel T. Brownjohn in favor of (, 

A receipt given F. Jackson & Co.” (signed) oat 

by defd. to —- WILLIAM BECKNELL.” 

Tson vide B : ° . 
or pitt. “ant The reading of which was also opposed, but it was 

defendant, read. Huston then proved by Jackson who was one o/ 
the firm of Jackson & Co., that he had never received 
from Becknell the sum of money in the receipt specified, 
and also proved that he had received from Huston the 
amount of the allowance above mentioned to have been! 
to Jackson & Co. by the county court of Saline county, 
and that Jackson & Co. never had any other claim against 

After pif, who Brownjohn; here Huston told the court his evidence 

sues as adm’r., Lentil» Eiunlosll a0 ah tke ‘ . 

states that he has WAS Closed: becknell then moved the court to instruct 

closed his evi- the jury to find for the defendant, as in case of a non 

dence, and defd. suit, because Huston had given no evidence of his being 

recovers fora non Rahat salt Rend h 

suit because let- @dministrator of brownjohn. 

tersofadministrae The court correctly permitted Huston to introduce 

tion have not been hig letters of administration. No injury was thereby 

read, court may 4 a ial Becknell th eal ol é 

permit them to be Gone to beckre fe beckneil then ol ere to read in ev: 

read. idence the deposition of a witness to this eflect, that about 

To shew that are- the time of the date of the receipt one Charles H. Vee. 

ceipt was obtain- der, attorney at law and counsel of Brownjohn in the ae: 

ed without money .. ’ ‘ 2, ; 
paid, the defd. tion brought by Jackson & Co. against him, applied to 
should be igi Becknell tor a receipt in behalf of his chent for the 
to prove that the ; > st99] ‘ ‘ j " 
party to whom the amount of that judgment, stating that he had paid the mo 
receipt was given, hey to Jackson & Co., and that it was merely to satisfy 
applied at one his client who was a curious old man and had fallen out 

oo be with him. Witness knew of no payments made to Beck- 

he wanted it fora hell by either Veeder or Brownjohn, and heard Becknell 

acy eg “een tell Veeder that he could not credit the docket without 
and that the mo- > ¥ tke ‘ . © ’ 

ney had been paid 2 receipt from Jackson and company. E. 

toanother person” ‘The court would not permit him to read the deposition 

---the witness {0 the jury. 

— mo- This evidence offered by Becknell himself, though weak, 
was competent, and connected with other which perhaps 
he might have been able to find, might have been of ser: 
vice to him. ‘The court should have permitted him to read 
his deposition. Lut we can see no reason why Hus 
ton’s evidence should have been excluded. 

The circuit court thea we think committed no error m 


v. 
Becknell. 
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pfusing to exclude on Becknell’s motion the evidence of- may TERM 

pred by Huston; but in our opinion it did err in exclu- 1835. 

ing that offered by Beckne!l!. i 
]ts judgment is therefore reversed and the cause re- Helm 


anded. Wilson, 


ett 6 Oe 
Heim v. Witson. 


. If work be done under a special agreement, the agreement must be 
complied with, betore the party can recover any thing—and this is 
equally the case whether all the work be done or only a part done. 

. It seems that the work must be done and the contract complied 
with both as to time and manner, before the party can recover at all. 

. This is not the case if the other party prevents the doingof the work 
--or the times of the contract are vasied by agreement—or perform- 
ance is prevented by the act of God. 


IN APPEAL. 


McGirx Judge, delivered the opinion of the court. 
Wilson brought an action of assumpsit on a special a ssumpsit. 
moreement; the first count goes for an agreement by peclaration. 
vhich Wilson agreed to dig a ditch and tuil race for a 
ill, the race was to be of a certain description. Helm 
vas to do certain things on his part to enable the plain- 
iff to proceed. Then there is a count on the quantum 
meruit—issue non assumpsit. There was proof of the Plea and issue. 
special agreement; there was also proof, though somewhat Evidence. 
conflicting, that some of the work, that is the tail race, 
was done according to contract. There was evidence 
to shew that some work had been done on the head race; 
but not enough to effect the object had in view by the 
contract. How deep this race should have been seems to 
depend on the fact of raising certain dams along the em- 
bankments so as to carry the water from the springs to 
a still house, which Helm was to make and keep the wa- 
ter following on behind the ditcher, so that he would be 
constantly informed when the race was deep enough. 
This Helm failed and refused to do. Whether Wilson 
dug all he could without running the risk of digging too 
much, does not appear to be settled by the testinony. 
There is as to this point conflicting testimony. 
Bsa the evidence was closed on both sides the plain- 
tiffs counsel prayed the court to instruct the jury. . 
Ist. That if choy find from the evidence that Wilson ag _— 
made a contract as stated in cither of tre special counts, 
and has performed it, they will find for him. 
6 
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may TRAM 2nd. That if they find from the evidence that there wa 
1835. no contract, but, the work was done at the request of the 

Pw defendant then, under the general count they must find 
Helm for the plaintiff. 


3rd. That if the jury find that there was a special con 
tract, and Wilson performed work under that contrac 
different from the work to be done, then they will find fo 
the plaintiff’ on the general count, for work and labour 
Which instructions were given. 

The defendant’s counsel then asked the court to in 
struct the jury.— That if they found the agreement, an 
that the plaintiff had not performed all he could have per 
formed, they must find for the defendant. 

2nd. The second is the same in substance as the first. 

3rd. ‘That if the work proved was done under a spe 
cial agreement, but not according to it, then they musi 
find for the defendant unless the defendant prevented the 
execution of the special agreement. 

‘These instructions were refused. ‘There wasa verdic 
for the plaintiff, and judgment thereon, to reverse whic 
the defendant brings his cause to this court by appeal. 
If work be done 1” the argument of the cause only one point was made 
under a special a- Which is, that where a special agreement exists, and the 
greement, the a- plaintiff proves a part execution of the work, and then the 
Sreentied with, be- work ceases without the balance being done and a par 
fore the party canonly or the whole performed, but different from the 
recover any thing agreement: in either case the party can recover for whal 
vaeaae wie the work is worth. 
erallthe work be ‘To prove the plaintiff can recover in such cases Mr, 
done oronlyapart Rees for the appellee cites 1 Sel. N. P. by Wheaton 
done. 58, note 23. Bul. N. P. 139. Strange 638. 

R. 36. 1Mo.R.47. Labaum v. Ilill & Kees. 
& Pul. 354. 

The case in Buller does support the proposition a» 
sumed by the appellee’s counsel. In page 139 Bulle 
lays down the law thus. Ifa man declare on a specid 
agreement and likewise upon a quantum meruit, and at the 
trial prove a special agreement but dilierent from whats 
laid—he cannot recover on either count, not on the first 
because of the variance, nor on the second because thert 
was aspecial agreement. But if he proved a_specid 
agreement and the work done, but not pursuant to suc 
agreement, he shall recover on the quantum meruit, {0 
otherwise he would not be able to recover at all, as if 
a quantum meruit for work and labour, the plaintitl prov 
ed he had built a house for the defendant: though the de 
fendant should afterwards prove there was a special agree 


Vv. 
Wilson. 
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nt, about the building of it, viz: That it should be built may Team 

such a time and in such a manner, and that the plain- 1835. 

“had not performed the agreement. Yet the plaintiff! won 
buld be allowed to recover upon the quantum meruit, Helm 

1erwise he could not recover at all, though doubtless Wileon 

h proof would be proper to lessen the damages. me 
It is admitted by us that such has been holden to be 

law in some cases both in America and England since 

eeks case cited by justice Buller in Buller’s N. P. 139, 
cided at nisi prius Oxon. 1744. 

We never have seen the cases reported any where. 

e case above cited from Strange cannot be now had, 

d the case of Cooke v. Manstone, Bossanquet & Puller 

wrongly cited. 

‘I'he case cited from 10th John R. 38, Lenningdale v. 
ivingston, is a case of this kind: the plaintiff agreed to 
rnish certain logs, to bore and lay them, he procured 
d brought the logs to the place and bored some; the de- 
ndant then refused to have the balance of the work 
one, took the logs and used them. ‘The plaintiff was al- 
bwed in this case to recover on the General count for the 
pason that the defendant had prevented the execution of 
e specialagreement. ‘The court in that case advert to 
e doctrine as laid down in Buller 139, and seem to ad- 
it that the law 1s correctly laid down there. In our _ 
pinion this case in Johnson was put on the correct 
round, which is this, that where there is a special agree- 
ent and the plaintiff is prevented by the defendant from 
oing the work, then the plaintiff may recover the worth 
f the labour at least or he may recover for the whole as 
f performed. Such was the opinion of this court in the 
ase of Paulsil & Clendennin 3 vol. Mo. R. 230. 

In the case of Labaum vy. Hill & Kees 1 vol. Mo, R. Labaum v. Hill & 
7, this court did lay down the law to be, that when Kees overruled. 
here was a special agreement declared on and proved 
hough not performed according to the agreement, yet 
he plaintiff may recover for the work really done. We 
bre of opinion that the law in this case was not well con- 
sidered; in this case the court laid down the law to be that 
vhere there was a covenant to do work in a\particular 
nanner and ata particular time, that parole evidence 
night be given to prove the work done, and that the plain- 
tiffmight recover on a quantum meruit, though the work 
may prove not torhave been done according to the cove- 
nant. 

This point was expressly decided by the court on the 
authority of the case put in Buller 139, and also on the 
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authority of the case in 10th John. R.38. See page 47 

1 vol Mo. R. So far as regards the case in 10th John. R, 

the court seems to recognize the authority of Keeks case 

in Buller, but expressly decide the case on the ground, 

that the defendant had put an end to the contract and 

prevented the plaintiff from proceeding to execute the 

agreement. The case of Labaum v. Hill & Kees as to 

this point has never been well received by the bar as we 

understand. In the case of Crump v. Meed 3 vol. Mo.R 

235, this court decided that where there was a cove 

nant to perform work the party could not abandon his 

covenant and go for work and labor on quantum meruit, 

It seems to us this case overrules the doctrine as laid 

down in Labaum’s case. It is a matter of regret that 

It seems that the the report of Keeks case cannot be had: if it were in 

work must be truth such a case as Justice Buller says it was, then we 

— pee a cannot see how it can be consistent with the law. Bul 

ai Gan on sce says the case was that it undertook to build a house of 

time and manner, a particular kind, and to do the work in a particular man- 

oneal par) Ber and ata particular time, he may recover for whatev. 

‘er the work is worth, though it should appear that the 

work was not done in the manner contracted for. Can 

This is not thethis be the law? It seems to us it cannot be so. It isa 

case ic the othergeneral rule of Jaw that a contract must be performed 

phe i Stange according to the terms of the agreement before the party 

orche times ofcan have any right ot action. This rule however is sub 

the contract are ject tv some qualifications—one is, that if the other par 

cll satie- ty will prevent the execution of the agreement then the 

mance is preven- action will lie, and the plaintiff's right to recover is as 
ted by the act ofcomplete as if the contract had been fully executed. 

God. Another qualification is, that where the parties vary 

the original terms of the agreement by substituting some: 

thing else, for the whole or for particular parts of the 

agreement, there the substituted things become a part of 

the agreement, and the parts dispensed with are no longer 

any part of the agreement. But then the substituted 

parts must be performed before any action can arise 

and it is possible there may be cases where the act of 

God would excuse the performance so as to enable the 

plaintiff to recover for what he had dune, where all was not 

done. The legislature cannot make a law impairing the 

obligation of a contract. The courts cannot do it, nor 

should they permit a party to doit, and yet, at the same 

time allow him to recover for the full value of his labor 

as if he had complied with his agreement, under the apol- 

ogy that though it is true he has utterly disregarded his 

agreement and has done work for the other party which 
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as not agreed for, he must recover in general assumpsit 
br he cannot recover at all. Suppose he could not recov- 
ratall. What of that? it is better he never should re- 
over, than that the defendant should be compelled to pay 
or work he never contracted for: Suppose A. agrees to 
build a house for B. on the land of B. which he wishes to 
se asa store room for wholesale business, and the form 
nnd manner of the work is agreed onto thatend. A goes 
n to build the house only halfas big as he was to make 
it, with only half the number of windows and doors, and 
hose windows and doors only of half the size agreed for. 
B. refuses to pay any thing and is sued in general as- 
sumpsit for so muchas the workis worth. lhe defendant 
proves on the trial that he bargained for a large house 
well lighted and to be of good workmanship, and the house 
built is totally unfit for the purpose; that the workman- 
ship is inferior and almost useless. ‘The law as laid down 
in Buller will make this reply to him: this plaintiff not- 
withstanding his special agreement to build for you a 
house fit for the business of a wholesale merchant, had a 
right instead thereof to buiid just such a house for you as 
he might please. If the house will not do for the purpose 
you wanted it for, vet, it will answer for some other pur- 
pose and we will leave it to the jury to say how much 
euch a house is worth as a blacksmth shop, a stable or 
dwelling house, and if they find the house built is good for 
any of those things, they will find how much the labor and 
materials are worth, and you must pay for the house ac- 
cording to such value. This doctrine is predicated on 
the idea that the plaintiff is entitled to the worth of his 
labor, without any regard to the rights of the other party. 
It will not be denied that it is a matter of great conse- 
quence that men who have means and money to employ 
labor should be at liberty to employ the same with a view 
to their own interests. This end 1s totally defeated if it 
be true that the other party has a right to substitute other 
labor as to kind and quality, and time too, tosuit his own 
interests best, and compel the other party to pay there- 
for so much as it may be worth. But the argument is 
that if it is worth little or nothing, little or nothing will 
be allowed. Can it be right and lawful to compel the de- 
fendant to be taxed with the expenses and trouble ofa 
law suit to shew that the work was worth little or noth- 
ing, and if the work was worth any oe at all for any 
purpose, the defendant must pay for it, and the costs too, 
when the plaintiff’s only merit is that he has worked and 
labored, but contrary to his agreement and contrary to 
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the wish and interest of his employer. ‘The law as lai 
down by Buller in Keeks case,has no reason in it as there 
stated. 

It may in truth have been a better case than it seem 
to have been: it may have been that, as to the alteration 
of the form of the work it was proved that the defendant 
agreed to that; if that were so, then the substituted agree. 
ment would in truth be the agreement of the parties, an( 
if that were proved then the plaintiff ought to recover 
if he has executed thisnew agreement with the remain. 
ing part of the old one. 

We hold the law to be, that where there is a special 
agreement the party who is to execute it must do so be. 
fore he can recover any thing. And if there be subse. 
quent modifications of the agreement so as to change the 
quantity, manner or quality of the work, then when this 
is proved, the modified agreement may be engrafted on 
the old bargain, so as to make a good agreement and may 
then when executed be recovered on. As to the mode 
of proof there is no more difficulty in this case than in 
any other. Ifa man be present while the work progress. 
es and makes no objection to an alteration which is prov: 
ed to have been seen and known by him, this may be 
some evidence that he agreed to the alteration. Subse. 
quent use may sometimes be strong evidence and some: 
times very weak. But let this matter be as "it may, the 
proof lies on the plaintifl, and he must make it out, as he ff 
must in every other material case. 

.We are of opinion the court erred in the 2d and 3rd in- 
struction given for the plaintiff. The judgment of the 
court below is reversed—the cause is remanded, 
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Isaac Martin ve Witutam S. Mitver. 


T'o constitute perjury the party must knowingly and wilfully swear 
falsely as to some matter material to the issue. / vr 

If perjury was committed by the party in denying any matter, it is 
not perjury the less because on cross examination or further exami- 
nation he confessed or stated the matter which he had before denied. 

T'o constitute a perjury the matter sworn to must be material to the 
issue. 
. PIiff. to prove his character read part of the deposition of a witness 
who stated that he had never known his character impeached ex- 
cept in the present case. ‘To invalidate this, the defd. should have 
been permitted to inquire whether he had not known it impeached 
in other cases. 


APPEAL from the circuit court of Howard county. 


Opinion of the court delivered by Tompxins, J. 

This was an action of slander commenced by Miller 
pgainst Martin in the circuit court. Martin filed a plea 
pf justification and issue being joined, Miller had judg- 
nent in that court, and to reverse it, Martin appeals to 

his court. 

Some of the evidence given on the trial of this cause 
by the defendant appears on the record, which we do not 
think it material to state, as it is not pretended there was 
not enough said to show that the defendant’s counsel who 
seeks to reverse the judgment of the circuit court for re- 
fusing instructions prayed by him, had a right to demand 
such instructions from the court. 

The plaintiff to prove his general character gave in ev- 
idence part of a deposition of a witness who, to the ques- 
tion put, answered that he had known Miller the plaintiff 
as a neighbor for the last six years,and had never known 
his character impeached only in the present case. The 
defendant then offered to read to the jury a part of the 
same deposition, in these words, viz: Question. Was 
William S. Miller never presented to the grant jury 
when you were a member of that body? Answer. He 
was presented for swearing falsely and acquitted by the 
grand jury. Question. “State what that false swearing 
was alleged to have consisted in, and on what occasion it 
took place? Answer. ‘To the best of my recollection 
he was presented for swearing falsely about the tender of 
money for some town lots.” The plaintiff’s counsel ob- 
jected to the admission of this latter evidence and the 
court sustaining his objection, the defendant’s counsel 
excepted to the opinion of the court. 

The following instructions were asked by the plain- 
tiff and given by the court: 
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MAY TERM Ist. “If the jury believe from the evidence that the 

1835. plaintiff was not guilty of perjury as charged by the de. 
wus  ftendant, then they are bound by .aw to find for the plain. 
Isaac Martin tiff. 


v. 
William S. Miller. 


2nd. In order to find the plaintiff guilty of perjury, 
they must believe from the evidence that the plaintif 
knowingly and wilfully swore falsely, in relation to some 
matter matertal to the issue between the plaintiff and de. 
fendant, in the case wherein the plaintiff testified in the 
court of the justice of the peace.” 

The counsel for the defendant excepted to the giving 
Instructions toju- of these instructions and prayed the following to be given 
ry prayed by defd. to the jury. 

ist. “If perjury was committed by the plaintiff in de. 
nying any matter, it is not perjury the less because on 
cross examination, or further examination of him, he 
confessed or stated the matter which he had befvre de. 
nied. 
2nd. If the plaintiff as a witness before Justice Black 
in the trial of the cause stated in the defendant’s plea, 
stated a matter which was false within his own know: 
edge, such statement is not the less perjury because such 
witness may on further examination or interrogation have 
admitted or stated such matters before denied.”* ‘These 
instructions asked by the counsel of the defendant were 
refused by the court. Ought then, the instructions asked 
by the plaintiff's counsel to have been given, and those 
- by the defendant’s to have been refused, and did the cir. 
cuit court err in excluding the testimony offered by the 
defendant as above mentioued? 
To constitute per- To the first instruction asked by the plaintiff, no ob 
jury ee jection could be raised except that it was a waste of 
sanatidlly ewent time to ask the court to instruct the jury to do their duty 
falsely as to some When they had already been sworn to do it. 
1 6 _— to The second instruction was very properly asked and 
given. In it the jury were informed in a concise and 
perspicuous manner what facts constituted perjury, and 
that those facts must be found before they can find a ver 
dict against the plaintiff. 
The circuit court then we think committed no error 
in giving these instructions. 
If perjury was st. ‘I'o the first instruction asked by the defendant we 
nears Are see no objection. It istrue it might have been couched 
any matter, it isin language more easily understoud by those who are not 
mot perjury ne lawyers, but the court had, on request of the plaintiff 
before told the jury in what perjury consisted, and the 


cross examination Br aa : 4 : 
or farther exami- plaintiff in the first instruction prayed by himself, had 
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sed the same language, and he might moreover have ask- say ream 

d the court to explain again the term perjury to them 1835. 

nd although we could barely suppose that would have wex~ww 

been necessary, yet there can be little doubt thatthe court ease: Martin 

would have taken on itself the trouble to give to the jury v. 

ny explanation that could reasonably have’ been requir- Wiltiem 8. Milter. 

d. The circuit court then we think erred in refusing nation he confess- 

he defendant’s first instruction. ed or stated the 
2nd. The secund instruction asked by the defendant etter which he 

equires the court to iastruct the jury that if they find the ,-"° °° °re Comee. 


plaintiff did as a witness before thé justice in the trial of slice tae amber 


he cause stated in the defendant’s plea, state a mattér sworn to must be 
which was false within his own knowledge, such state- ™##erial to the ie- 
ment is not the less perjury because such witness ma 

ave on a further examination or interrogation have ad- 

itted or stated such matter by him before denied. 

To the giving of this instruction we think there is 
strong objection. It assumes that a witness in a cause 
swearing falsely and knowing that he is telling a false- 
ood is guilty of perjury. It is certainly a very scan- 
dalous breach of the moral law to swear thus—but such 
alse swearing certainly does not constitute perjury un- 
ess the fact sworn to be material to the issue. But had 
he defendant qualified this instruction by asking the court 

to tell the jury that the matter sworn to must be also 
material to the issue, there would have been no other ob- 
jection to it than, that the court had before told the jury, 
at his instance, the same thing in other terms. The court 
then we think did not err in refusing this last instruction, 
We have not pretended to regard the numbers assigned 
to these instructions by the counsel, because, as they 
asked several others about the giving or refusing of which 
there was no argument, we did not think it material to 
notice them. 

It remains to be enquired, whether the court erred in pif. to prove his 
excluding the part of the deposition offered in evidence character read _ 
by the defendant. ‘The plaintiff first introduced this de- Part of the deposi- 
position, in which very improperly the witness states who stated that he 
that h> had never known the plaintiff’s character im- hed never known 
peached butin the present case. It was the right of the Bl cay 
defendant to invalidate the testimony of such witnesses the present case. 
by asking if he had not on another occasion known his To invalidate this, 
character called in question. And for any thing appear- ag a 
ing to us this Was another occasion. If, as ig contended ed to enquire 
by the counsel for the plaintiff, the evidence went to the whether he. had 
same fact and this too the subject matter of the cause D?,.hed in other 
now in litigation why not let it come out, and be explain: cases. 

7 
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ed. So in either case we think the defendant had a right 
to read that part of the deposition; and that the circuit 
court erred in excluding it. For this error then in ex. 
cluding the part of the deposition offered in evidence by 
the detendant, and for not giving the first instruction ask. 
ed by the defendant, its judgment is reversed and the 
cause remanded. 


Bumcarpner v. Tue Circurr Court or Howarp count, 


1. The act of the Legislature of Mo. directing a stay of executionor 
judgments obtained before justicee of the peace, is unconstitutional 
oth as it regards the constitution of this State and of the U. 8. 


Opinion of the court delivered by McGiarx, J. 

Bumgardner obtained a judgment before J. Sears a jus 
tice of the peace. The justice took a bond with security 
of the defendant for the stay of execution for four months, 
Bumgardner demanded his execution, alleging that the 
act of the General Assembly authorising the stay of ex. 
ecution was unconstitutional and void. The justice re. 
fused to issue the execution, Bumgardner applied te the 
circuit court for a mandamus, to compel the justice to is- 
sue the execution; the court refused the mandamus; the 
party has applied to this court for a mandamus to the cir- 
cuit court, to compel that court to issue the mandamus 
to the justice of the peace. A conditional mandamus was 
ordered by this court, to which the circuit court has 
made return relying on the act of the General Assembly 
respecting the collection of small debts before justices of 
the peace (see R. code 482 sect 26) by which it is provi- 
ded, that wherever any ie ein shall be rendered against 
any defendant, and he shal! give special bail in the man- 
ner hereafter provided; if the judgment shall be under ten 
dollars there shall be a stay of execution for one month— 
if above ten dollars and not exceeding thirty dollars, 
there shall be a stay of execution for two months; and 
when the judgment shall be above thirty and not excee- 
ding ninety dollars, there shall be a stay of execution for 
four months. In this case the judgment was over $30 
and the stay was four months. 

Messrs. avis & Wilson of counsel for Bumgardner 
contended that this act of the General Assembly, so far 
as a the stay of execution is unconstitutional and 
void. 
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Weare well satisfied the act is contrary to the consti- yay TERM 
tion of this State. The 7th sect. of the 13th article 1835. 
ays, that “courts of justice ought to be alwaysopen to w4—™ 
very person, and certain remedy afforded for every in- Bumgardner 
ury to person, property or character; and that right and 
stice ought to be administered without sale, denial or de- 
.” Topostpone execution one month or four months The act of the le- 
fter the right is ascertained by a competent court, is o— of Mo. 
both a denial and delay of justice. pont Ga 
The 10th sect. of the 1st art. of the constitution of the ments obtained 
nited States declares that no state shall pass any law before justices of 
ypairing the obligation of contracts. The 17th section tyogtegnal 
f the 13th article of our State Constitution declares that both as it regards 
he legislature of this state cannot pass any law, impair- = oy -' 
ng the obligations of contracts. hat is alaw impairing reals 
he obligation of contracts was fully considered in the 
ase of Gentry & wife v. Baily 1 vol. Mo. R. 164. We 
see no distinction between that case and the present one. 
hat case must govern this case. 
But the motion to make the mandamus peremptory is 
pverruled, for as much as the time has long since elapsed, 
vithin which the circuit court could with propriety have 
‘ommanded the justice of the peace to issue execution on 


he judgment. 


Vv. 
The circuit court. 
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Zacuartan G. Draper v. James Ciemens Jun. 


Suit by payee of bill of exchange against the drawer, acceptor hav- 
ng failed to pay, and bill protested for non payment. 

Held. ‘That demand of payment at the counting room of acceptor— 
pf his clerk—sufficient, without shewing any special authority given 
he clerk, in regard to such matters, by bis yrincipal. 

Demand of payment and protest of bill on third day of grace, proper. 
The notary’s protest is evidence of presentment and refusal to pay. 
The notary may prove presentment for payment-—refusal to pay and 
otice thereof, although he keeps a register of those matters. 

When payment of a billis demanded, it should be produced. 

Proof that notice was sent by mail to &c. the place of residence of 
he drawer, and that witness believed [but was not certain] there 
yas a post office there in that year, not sufficient. 


WRIT of error to the circuit court of Pike county. 


Opinion of the court delivered by Tompxins, J.* 
Clemens brought this action, and having obtained judg- , . 

5. : © = Suit by payee of 
nt, to reverse it, Draper prosecutes this writ of error. pill o exchange. 
ne facts appearing on the record are, that Draper drew against the draw- 
favor of Clemens on one Simmons in the city of St..e% acceptor hav- 

A ; nit -, ing failed to pay 
puis. His draft was accepted by Simmons before it and bill protested 
came due, the Notary public at Clemens’ request went for non payment. 
the counting room of Simmons who was a merchant, 
ring the hours of business todemand payment. There 
enquired for Simmons and was told by his clerk that 
was notin. ‘The Notary then demanded payment of 
e clerk, and was told that he could not pay it. The 
aft was then protested for non payment, and on the 
Pxt day a letter was put into the post office directed to 
raper at Hannibal Missouri. 
The protest was given in evidence and the nae 
position was read to prove the facts above stated. The 
aft was dated 6th July, 1829, and payable 60 days after 
te. It was protested for non payment on the 7th day 











*Judge Wash absent. 
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apni Term Of September, which was the third day of grace, and the 
1835. name of Clemens was indorsed in blank on it. A witness 
—w~— also testified that he believed there was a post office at 
Draper Hannibal in 1828 or 9, but was not certain, and that 

Vv 


Draper then lived there. ‘The defendant prayed the court 
to instruct the jury, 1st, that a preseatment to Simmons’ 
clerk at his counting room (he being absent) was not suff. 
cient unless it had been shewn that the clerk had been av. 
thorised to transact such business. 

2nd. If they believed that the notice of the dishonor 
of the bill was made out on the third day of grace, then 
the same was made out before the plaintiff had a right to 
consider it as dishonored. 

3rd. That the protest of the bill is not evidence of the 
presentment of the biil for payment, and of the refusal to 


Clemens. 


pay- 

4th. If they believe the Notary was acting only in his 
official character, then his acts can be proved by a copy 
only of his record attested by his seal of office. 

hese instructions were refused. After verdict and 
judgment the defendant moved for a new trial, because, 
ist, The court admitted improper testimony. 

Qnd. The verdict was not warranted by the evidence. 

3rd. The verdict is against law and evidence. 
This motion was overruled. The points arising out of 
the instructions are: Ist, Is the presentment for pay-] 
ment toSimmons’ clerk at his counting room good, Sin- 
mons being absent, and it not being proved that the clerk 
was authorized to pay bills and to transact such business. 
2nd. Is the third day of grace the day on which pay- 
ment ought to be demanded. 3rd. Is the protest evi- 
dence of the presentment of the bill for payment and of 
the refusal to pay. 4th. Is the transcript of the register 
which the statute requires the Notary to keep the only 
evidence he can give of the presentment and refusal to 
pay, when he acts in his official character. 
Held. That de- ist. At common law the debtor was required to follow 
“i ae the person of the creditor and tender payment when the 
room of acceptor debt became due. By the law merchant the present 
--of his clerk ment for payment when no place is named in the bill of 
cr aielinn ani exchange or in the acceptance, must be made at the house 
special authority of the acceptor. See Chitty on bills p. 266. On that 
given the clerk,day then it was the duty of the acceptor to be present, 
oe nag — or to have an agentthere. And it would be a very hard 
principal. 4 law that would require the holder of the bill to prove that 

the demand was made at a merchant’s counting room of 

a clerk, to whom that merchant, the debtor, had given au: 
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hority to pay. Most debtors, if such were the law, pai term 

ould be very careless about giving authority to their 1835. 
lerks to pay bills. The first instruction then was well wee, 
efused as we think. Draper 

and. In England inland bills could not be protested for . 
on payment till the day after they became due. 

See Chitty bills 318-19, and no days of grace were al-Demand of pay- 
owed. Foreign bills were payable on the day they be- pred a 
ame due, and when the days of grace were adopted as of prace, proper. 
» part of the law of the land, the protest was made for 
on payment on the third day of grace, and if the third 
Jay happened on Sunday or some other days, the bill 

1ight then be protested on the second. The third sec- 
ion of our act concerning bills of exchange provides 
hat, if any bill dated at any place in this State, and pay- 
nble at any other place in the State, and being accepted, 
shall not be paid before the expiration of the third day af- 
er it shall become due &c. We see nothing in the sta- 
ute which indicates a wish of the legislature that the 
older should wait till the fourth day to protest for non 
payment. It is very true that the an as was argued, 
nllows the debtor till the last moment of the day to pay. 
t is also but reasonable that the creditor should be al- 
owed to demand payment on the third day at the com- 
ion and convenient hours of doing business, and it has 
1ot been made to appear that this debtor either kept 
iis doors open till midnight to pay, or tender the money 
vefore that time. It is then reasonable to conclude that 
ie has suflered no injury, as the acceptor might have 
aid the money at she time of day when alone a good 
lemand could have been made. ‘This instruction then 
vas rightly refused. 

3rd. The defendant contends that the copy of the re- The notary’s pro- 
rister alone is evidence. ‘The register is made out from nthe eon 
he protest. It is difficult to conceive how the copy can same to pay. 
ve better evidence than the original, both being official 
acts. 

The third instruction was too, we think, well refused. 

4th. The objection to the testimony of the Notary to The notary may 
rove presentment for payment, refusal to pay and notice fo?" Pen ment 
fdishunor is we think equally unfounded, the statute re-fusal to pay and 
uiring him to keep a register not making it evidence. notice thereof, ai- 
The points arising out of the reasons assigned for gran- a 
nga new trialare: Ist, That the witness did not show matters. 
hat he had the draft in his possession and produced it When payment of 
vhen he demanded payment. a billis demanded 

2nd. Was the notice of the dishonor of his draft given 't Stould be Pre- 
to Draper sufficient. 


Clemens. 
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aPail. TERM ist. The person demanding payment should have pro 
1835. duced the draft. See Chitt. bills p. 260 note. 
ow 2nd. It was testified by one witness that he believe 
Gibbs there was a post oflice at Hannibal in 1828 or nine, by 
v. witness is not positive. This it seems was Draper; 
Mann Adm’r. place of residence in 1829, and on such vague testimon 
Proof that notice Jury, We may presume, had their attention been call 
was sent by mail jt, would not have found a verdict, but that being fou 
to &c. the place the court ought on motion to have granted a new tri 
of residence of the & / fan a Ta 
drawer, and that For the last two reasons the judgment of the circuit co 


witness believed jg reversed and the cause remanded. 
(but was not cer- 

tain) there was a 

post office there 

in that year, not —att 36 
sufficient. 


Hiram Gisss To THE UsE OF Micuaen Sincteton 
v. 
Marsuatt Mann Avn’r. or Samuet W. ALLEN. 


1. Suit may be brought in the county court against an administrate 
to have a demand allowed against the estate, within one year fr 
the grant of administration, without the plaintiff being liable f 
casts in case he succeeds—otherwise if brought in the circuit cou 
within the year. 


WRIT of error to the circuit court of Marion county 


Opinion of the court delivered by McGirx, J.* 

The plaintiff presented an account to the county cou 
of Marion county against the estate of Allen for allowano 
The county court gave judgment against the plaintiff, hi 
appealed to the circuit court where he had judgment fo 
his demand, but the court refused to give him any cost 
but gave costs against him. ‘The object of the writd 
error is to reverse the judgment for costs. The acto 
the General Assembly of 1825 respecting administraton 
&c., provides that the probate court shall have powert 
hear and determine demands against the estates of decea 
ed persons. ‘The 52d 53d and 54th sections point ov 
the mode of bringing demands into court and the moée 
of trial, and the 54th section declares that the costs of all 
such trials shall be paid by the party against wi.om tl 
decision is made. The 52nd section declares that @ 
demands against administrators and executors shall bee 
tablished by the probate court or by some ether cout 
of competent jurisdiction. 


*Indee Wash absent. 
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The 6th section of the act respecting courts, Revised pais term 
de 270, provides that the probate court shall hear and 1835. 
ptermine all demands against executors and administra- wenn 
rs when the demand shall not exceed two hundred dol- Gibbs 
rs, and shall have concurrent jurisdiction with the cir- 47 sam 
hit court where the demand shall exceed that sum. ~*~” 
hen the 49th sect. of tne administration act provides — 
at no executor or administrator shall be compelled to 
ny debts of the deceased until one year after granting 
tters of administration &c., and if any person shall 
ing an action against him within that time, such person 
though he may obtain judgment for his debt or demand 
all pay all the costs of the suit. 
The section then provides that no execution shalll issue 
such judgment against the goods &c. of the deceased, 
ntil the expiration of 18 months after letters of adminis- 
ation were granted. The question made for our con-guit may be 
deration is, what is the true construction of these sev- brought ‘in the 
al sections with regard to costs. It is true the 49th sec- fownly court ax 
on forbids costs to be given to the plaintiff when he brings Caan goog eon 
s action within the year, the legislature have used the demand allowed 
ord action, and in the place in'which it is heféyged was *8ainst the estate, 
See , e ' 3 .within one year 
htended to apply to suits in the circuit court beCause, fron the grant of 
e latter part of the same section forbids executions to.administration, 
sue on judgments till the expiration of 18 months, no sacs Ah pif 
xecution could at any time issue on a judgment of the cousin case he 
ounty court. But executions did formerly issue on succeeds—other- 
dgments obtained in the circuit court against adminis- wise if brought in 
ators. within the year, 
By the subsequent section, the legislature provide a sum- ' , 
ary mode of proceeding to establish demands in the pro-. 
ate court. ‘They in no instance call these proceedings 
ctions, but call them causes and proceedings, and pro- 
ide a mode of trial and then declare that in such trials 
e party recovering shall have costs. It is argued by 
J. Wright for the defendant that the 49th section is gen- 
ral in its terms and applies to all courts—to the probate 
ourt as well as to the circuit court, and that the provis- 
pn in the 54th section is to be reconciled to the 49th so 
s to make the sense and meaning of the legislature to be 
hat, no demand can be established in the county court 
ithin the year without incurring the penalty of costs. 
Ve cannot think the legislature intended this. The two 
provisions can be well reconciled if we suppose the legis- 
ture intended by the word action, to mean a suit com- 
menced and carried on according to the usual forms of law. 
These forms only belong to the circuit court—in common 
8 
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1835. 
an 
Gibbs 


Vv. 
Mann Adm’r. 
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legislative parlance a summary mode is never called an ac- 
tion. Besides this it seems to us there can be no good 
reason why the legislature should desire to throw imped. 
iments in the way of creditors to establish demands in the 
county court tili the expiration of the year; the costs 
would be the same within and without the year, and the 
olicy of the law requires that all claims ‘should be ex- 
fiibited and established as soon as it may be possible. 
When a demand is established in the county court no 
execution can issue from the county court against the 
goods of the deceased to destroy and waste the funds of 
the estate. At the time this act was passed the practice 
was, and the law also was, that an execution could issue 
against the goods and lands of the deceased in the hands 
of the administrator after the expiration of 18 months, on 
all judgments obtained in the circuit court; hence the total 
waste of many estates—no wonder then tlrat_ the legisle- 
ture should hold out mducements to creditors to go into 
the county court where they could recover their costs-- 
the penalty of costs in the circuit court was no doubt in- 
tended to induce creditors to resort to the county court, 
the delay of the execution for 18 months, was intended to 
be a benefit to the estate-—was intended to give time to 
administrators to turn the eflects into money. But this 
delay of execution was found to be insufficient to prevent 
estates from destruction—for although the goods might 
be sold by the administrator and the money not collected, 
of if collected might be subject to be averaged among 
creditors, yet the land remained, creditors generally le- 
vied their executions on the lands and thus obtained their 
whole debt to the prejudice of other creditors and the 
heirs. When the law thus operated it became the legis- 
lature to provide some remedy to prevent the destruction 
of dead men’s estates—two remedies obviously presen- 
ted themselves—the one was to take the execution away 
entirely, and the other was to transfer the whole juis 
diction for the recovery of debts against executors and ad. 
ministrators to the county courts; totake away the juris 
diction from the circuit court entirely, would be un wise, es 
pecially where the amount was large and the cause difli 
cult. For this reason they left the jurisdiction as it was, 
and took away entirely the execution, so that now there 
is no such thing as the sale of a deceased man’s eflects by 
execution. This is the view which we take of the sta 
tute. 
The judgment of the circuit court is reversed, and the 
cause remanded. 


* Jud; 
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Tuomas J. Davis .v. Exuan N. Hascarr. APRIL TERM 


1835, 


1. Assumpsit ona promissory note—pleas non as’t. within 6 years—and 
non as’t. within LO years. At the time the note was made, the limi- Davi 
tation was 5 years—at the time it became due, it was 10 years, avis 
. 7 . at rteht " . v. 
9, Held that the plea of non assumpsit within ten years is good. 
ws i ) 8 Haseall. 


ERROR to the circuit court of Ralls county. 


Opinion of the court delivered hy Tompxins, J.* 
‘This isan action of assumpsit on a promissory note iN- assumpsit on a 

stituted in the circuit court of Ralls county by Davis promissory note— 
against Hascall. Hascall pleaded, ist, that he did not lone yu 
mdertake and promise within six years &c. 2nd, That oid nonas*t. with 
ie did not undertake and promise within ten years &c.in 10 years. At 
l'o these pleas the plainti!f demurred, and the circuit court the time the note 
riving judgment en the demurrer for the defendant, the a ee 
plaintiil seeks to reverse that judgment by prosecuting his years—at the time 
writ of ecror in this court. At the time the note sued on!t became due, it 
in this cause was executed, the right of bringing actions “**!° Ye" 

mn such notes was limited to five years; but before the 

nute became due, the act of the 21st February 1825 was 

in force which limited the time of suing on such instru- 
ments to ten years: it is contended that the plaintiff had 

10 right to plead the last act, but could only plead the ya that the plea 
ctin force at the time the note was made. It seems to of non assumpsit 
he court that if the plea that the action was not brought Within ten years 
vithin five years, be good, then the plea that it was not” 8°°“ 
brought within ten years, a space of time including five 
years, cannot be bad. It not being necessary to decide 
vhether the time of instituting the present action ought 

o be governed by the former or latter act, we will con- 

ent ourselves with saying that the plea, that the suit was 

not commenced within ten years &c, is good: and are 
herefore of opinion that the judgment of the circuit court 

ught to be affirmed; and it is accordingly affirmed. 


* Judge Wash being absent. 
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Commonwealth 


Bank of Kent’y. 


v. 
David Clark. 


SUPREME COURT OF MISSOURI. 


Bank or THE CommMonwWwEaLTtH or Kentucky 
: & 
Davin Crark mpceapen with Wituam J. McE roy, 


1. Notes of theBank of the Commonwealth of Kent gane hills of cred. 


it within the meaning of the constitution of the U.S. 
2. A promissory note, the consideration of which was said bills of credit, 
is void. 


APPEAL from the circuit court of Marion county. 


Opinion of the court delivered by Tompxins, J.* 

The president and directors of the bank of the Com 
monwealth of Kentucky on the 19th vd of January 
1833, commenced their action against Clark on a promis. 
sory note made by him to them on the 2ist day of Sep 
tember 1822, and payable one hundred and twenty days 
after date. 

The defendant pleaded these three pleas: 1st, nil debet 
2nd. That the right of action did not accrue within five 
years. 3rd. That the consideration of the promissory 
note sued on was illegal &c. The two last pleas were 
demurred to, and the defendants joined in the demurrer 
We will first enquire whether the third plea be good. hh 
that plea the defendant states that the legislature of the 
State of Kentucky, by law, established a bank in the 
name and on behalf of the Commonwealth of that State, 
under the direction of a president and twelve directors, 


- to be chosen by joint ballot of both houses of the gener 


al assembly of said state, which said president and direc 
tors were authorised to appoint a cashier and clerks, and 
other persons to aid in conducting the same; that the said 
president and directors and their successors in office 
were by the said act created a corporation and body pok 
itic in law, and in fact by the name and style of the pres 
ident and directors of the bank of the Commonwealth o 
Kentucky, so to continue till the 1st day of January 1841, 
that the whole capital stock of the said bank was by the 
said act, declared to be exclusively the property of the 
Commonwealth, and was to consist of three millions 0 
dollars, to be raised and paid in the following manner, 
to-wit: All monies hereafter to be paid into the treasury 
for vacant lands of this Commonwealth; all moniei 
hereafter to be paid into the treasury for lan 
warrants, all moneys which may hereafter be rait 
ed by the sale of the vacant lands west of the Tennes 


* Wash Judge, being absent. 
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e river—and so much of the capital stock of the Bank aprit term 
f Kentucky as may be found to be due to the state after 1835, 
ettlement of the affairs of the bank, that the president ww" 
nd directors of said bank were by said act authorized to Commonwealth 
ssue notes signed by the president and countersigned by Bank of Kenvy. 
he cashier for such sums and with such device as they pavid Clark. 
ight deem most expedient and sale, not under the de- 
omination of one dollar, nor over one hundred dollars on 
pehalf of the said corporation, that the said bank by the 
aid act, was authorized to receive money on deposit, dis- 
ount bills of exchange &c.; also to make loans to the 
itizens of the state in the nature of discounts on real 
state, that the bills or notes of the said bank were by the 
aid act to be received at the treasury of the state, and 
by all taxgatherers and other public officers, in all pay- 
ments for taxes or other monies due or to become due to 
he state, and by all collectors of the county levy, that all 
he interest arising from the loans and discounts made by 
he bank after payment of necessary expenditures, was 
by said act made a part of the annual revenue of the 

ptate, and that the revenue of the state unappropriated 
as made a part of the capital stock of said Bank, to be 


paid over to the Cashier, subject to such appropriations 
as might from time to time be made.—That the said pres-~ 
dent and directors issued notes for such sums and with 
such devices as were deemed most safe and expedient, & in 


accordance with said act to the amount of three millions 
of dollars in behalf of the State of Kentucky and in the 
ame of said corporation, that the said Clark borrowed 
from the president and directors aforesaid the sum of 
eight hundred and forty dollars in the notes of said bank - 
issued as aforesaid, and for the consideration of the notes 
borrowed as aforesaid, he, said Clarke, had made and de- 
livered to the said president and directors the promissory 
note in the declaration mentioned: the facts stated in 
this plea being admitted by the demurrer, it is now to be Notes of the bank 
enquired whether the notes, which were the considera- = = aa, 
tion of the promissory note sued on, were bills of credit, are bills of credit 
the emission of which is prohibited by the constitution of within the mean- 
the United State. “The term bill ‘of credit,” says Mr. ing of ihe const 
Chief Justice Marshall, delivering the opinion of the court 
in the case of Craig v. The State of Missouri, “in its en- 
larged and literal sense may comprehend any instrument 
by which a state engages to pay money at a future day ;” 
thus including a certificate given for money borrowed. 
But the language of the constitution itself and the mis- 
chief to be prevented, which we know from the history of 
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APRIL TERM the country, equally limit the interpretation of the terms, 
1835. The word “emit,” is never employed in describing those 
—v~m contracts by which a state binds itself to pay money ata 
Commonwealth future day for services actually received, or for money 
Bank - Kenty- borrowed for present use, nor are instruments executed 
David Clark. for such purposes in common language denominated bills 
of credit. ‘l'o emit bills oferedit conveys to the mind the 
idea of issuing paper intended to circulate through the 
community for its ordinary purposes as money, whieh 
paper is redeemable at a future day. “This is the sens 
in which the term has always been understood. See 

4 Peters 432. 

The court of appeals of Kentucky in Briscoe and Ful 
kerson v. i‘he Bank of the Commonwealth, say that the 
case of Craig v. Missouri, is distinguishable from thet 
case: but that court does not mark the distinction. By 
the statute of Missouri the auditor of public accounts, 
and the ‘Treasurer under the direction of the Governor, 
issued loan oflice certificates: by the act of Kentucky, 
the president and directors issued bank notes. In Mb: 
souri the certificates were receivable at the Treasury of 
the State, and by all tax gatherers and other public officer 
in payment of taxes or other monies due to the state or 
to any county or town therein: in Kentucky the notesof 
the bank were equally required to be received at their 
treasury and by the counties, the law of that state does 
not appear to dictate to the towns as did the law of Mis 
souri. Each state equally pledged pubic property for the 
redemption of its paper. Kentucky moreover directed 
that the unappropriated revenue of the state should be de- 
posited in the bank, thereby still further pledging her 
faith than did Missouri. 

In each state, it is obvious that the legislative body in- 
tended its paper “to circulate through the community for 
its ordinary purposes “as money” and to be redeemed at 
afuture day. In each state its faith was equally pledged 
by legislative acts to provide a fund for the redemption of 
its paper. For it cannot be supposed that either could 
be so forgetful of itselfas to issue an amount ‘of paper 
greater than its property would raise on sale. e are 
inclined to think that the objects proposed to itself by 
each State were the same,and that the means used were 
not essentially different, and consequently, that if the 

loan office certificates of Misscuri were bills of credit, the 
A promissory : Son 3 » Gene 
note, the consid-NOtes of the bank of the commonwealth of Kentucky 
eration of which were equally so. They were both alike loaned to indt 


was said bills of viduals to be employed in the community as money. We 
credit, is void. . : 
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e then of opinion that the promissory note sued on in apr, TERM 
s, being given in consideration of the notes of the bank 1835, 
the Commonwealth of Kentucky which are in our opine Wo 
biils of credit is: void—and that the plaintiffs cannot _ Bartlett 
over. Such being the opinion of the court it becomes &)  eeock een 
less to dispose of the demurrer to the plea ofthe sta- aa. 
e of limitations. 
he judgment of the circuit court is reversed. 


—<« 516 


Rosert B. Barruerr v. Guascock & oruers. 


B. hada deed for certain lands, not recorded--D. heare B. say he 
iad title to the lands—Held, that D. who afterwards purchased the 
Jands from another, had sufficient notice of B’s title to put him on 
further inquiry—and if he purchased without further inquiry, he pur- 
thased with notice of B’s title. 

No decree can be made against,the answer, unless it be contradicted 
yy two witnesses—or one witness and strong corroborating circum- 
stances. 

Actual possession of land by se!f or tenant, is notice to all of title. 
Ifa purchaser with notice of title in another, sells to one having no 
notice, the latteris protected in his purchase. 

D. purchases land at public sale—and by a subsequent arrangement” 
the deed is made to G.—Held, that D. is not the agent of G. in regard 
to the purchase, ‘and that G. is not affected by any notice D. may 
have had of title inanother. It is a case of substitution and not of 
agency. 

Administrators sell land to G. under an order of court, to pay debts 
—ihey give him a title bond to conyey on payment of purchase mo- 
ney.—-before payment, G. sold and GConveyed the land to B., B. went 
into possession. The land was afterwards sold under execution 
against G. for the purchase money—and the purchaser at the sheriff's. 
sale paid the purchase money. Held, that G. had no title subject to 
sale on execution—that the purchase money being paid, there was no 
lien on the land therefer—that the purchaser at the sheriffs sale got 
no title and lost his money--and that B. wasentitled to the land in 
law and eguity. 


APPEAL from the circuit court of Marion county. 


McGirx Judge,* delivered the opinion of the court. 
Bartlett exhibited his bill of complaint in the circuit 
burt sittting in chancery. 

The substance of the bill is, that in the year 1828, Mc- 
ea and Rush, two of the defendants, being administra- 
rs of the eilects of one David Rush, acting under the 
uthority of the county court of Marion county, sold at 


* Wash absent. 
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aPRIL TERM Public sale to pay debts, eighty acres of land on which 
1835. mill was erected, that the same was sold ona credit, ay, 
w= that one Glendy, one of the defendants, became the p 
Bartlett chaser, and gave his bond and O. Dickerson, also one, 
the defendants, security for the payment of the purcha 
money—the purchase money was $801—that the admi 
istrators executed to Glendy, their bond to make him 
titleon the payment ofthe money. That Glendy in th 
same year, entered four eighty acre tracts of land aro 
and adjoining the mill tract in his own name, but wi 
Bartlett’s money and for Bartlett’s use. That Bartle 
then and afterwards advanced to Glendy large sums 
money and paid debts for him amounting to three tho 
sand dollars—and that upon this consideration, Glend 
on the 11th of November 1828, and after the entry ofsa 
land, and after the purchase of the mill tract, executed 
Bartlett a deed in fee for the five peices of the land aboy 
mentioned, including the mill. That on the 30th day 
May 1829, he assigned to Bartlett the title bond for th 
mill tract he had on the administrators. That the deaf 
was executed in all the forms of law, that before the sa 
was recorded the same was totally destroyed by aca 
dent. That on the 23rd of December 1828, Glendy, } 
a deed duly executed, transferred the four eighty ac 
tracts by him purchased of the U.S. to Dickerson. 
That Dickerson took this deed with a full knowledge 
the existence ofthe prior deed to Bartlett for the sam 
land. ‘The bill further states that the administrators wi 
a full knowledge of Glen@y’s conveyance to Bartlett, p 
sented their suit against Glendy and Dickerson on thei 
bond and obtained judgment against them after Glendy' 
conveyance to Bartlett, and after the deed to Dickerso 
of the four eighty acre tracts before mentioned. T 
on the 23rd October 1829, the sheriff of Marion count 
by virtue of an execution issued on this judgment sol 
the whole of the 5 tracts of land including the mill, aml 
that Dickerson became the purchaser of the mill trac 
and that other persons became the purchasers of the othe 
tracts. That aheusen and Glasscock made’an arrang 
ment, for Glasscock to pay the amount of the judgmet 
to the administrators, and Dickerson gave up his purcha 
to Glasscock. The purchasers of three of the other tra.t 
also gave up their purchases to Glasscock. ‘That he paid 
part of the money to the administrators and secure 
them as to the balance, and the sheriff then made a deel 
to Glasscock as purchaser of the mill tract, :.nd also mate 
a decd to him of the other three tracts in like manne 
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ers. 
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e bill further charges that Dickerson, the administra- pau, TERM 
s, Glendy and Glasscock had full knowledge of the ex- 1835. 
ence of his deed for all said land—and that he wasa fair Wen-mw 
d honest purchaser for a full and valuable consideration, Bartlett 
d that they and each of them had full knowledge that 
endy entered the four 4 quarters in his name with Bart- 
t’s money and for Bartlett’s use. The bill prays fora 
ree annulling the deed of Glasscock and the deed to 
ckerson. for possession of the lands and for an account 
the rents and profits for general relief. ‘The answers 
it the sale of the mill tract by the administrators to 
pndy as stated in the bill—the administrators, admit 
b payment of the money to them, by Glasscock, and 
satisfaction of the judgment against Glendy and Dick- 
on, deny notice of Bartlett’s title. Glasscock and 
kerson admit the sheriff's sale as stated in the bill, 
mit the deed to Dickerson of the four 4 quarters, deny 
knowledge of Bartlett’s title, deny combination and 
ud &c. As to Glendy the bill is taken to be confessed. 
he complainant filed his replication and on this state 
pleading the cause was set for hearing. 

n the hearing Bartlett proved beyond dispute, the 
pe execution of a deed to him by Glendy for the lands in 
estion of the date in the bill mentioned, he proved the 
struction by his own oath, and by the oath of a witness 
proved the contents of thedeed. He also proved by 
p testimony of some witnesses that Glasscock and Dick- 
son had notice ofhis title. He also gave some evidence 
the consideration paid by him to Glendy for the land, 
ich will be attended to when we come to consider the 
secon this point. He also proved clearly that the four 
If quarters entered by Giendy in his name were paid 

with his money. The circuit court after hearing the 
idence dismissed the bill of complaint generally, the 

se is brought here by appeal. ‘Ihe appellant makes 
yeral points, the most prominent of which only will 
noticed. 

The first point made by the appellant is, that equity 
lset upa last deed. The second is, that the sale to 
asscock is void because the land on which the exeou- 
n was levied was not subject to execution. 

The appellee insists that in this case Bartlett has not 
ade out by’evidence that his deed was lost, insists 
p sale by the sheriff is good and valid, and that, as to the 
bd on which the mill is, there existed at the time the 
riff sold the land a lien which Bartlett must satisfy be- 

nnet, re he can hold the land. 


Vv. 
Glasscock & othe 
ers. 
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For the sake of convenience, we will consider this case 
in two main points of view. 

ist. Has Bartlett any title in law and equity which a 
court of chancery can set up for him? If he has no such 
title then it will not be material to investigate the title of 
the defendants. Secondly, If Bartlett has such title, then 
has Glasscock who is mainly interested in this case any 
better and stronger title either in law or equity to oppose 
to Bartlett’s right?. 

We will first consider the fact of Bartlett’s lost deed, 
Chapman, a witness in the case swears that about first 
of January 1829, Bartlett shewed him a deed purporting 
to be executed by Glendy to Bartlett for all this land.. It 
was shewn to him for the purpose of obtaining his opin- 
ion whether it was good in law for that—and that his 
opinion was that it was good—and that the date corres- 
ponded with the time allegedin the bill, and the consider- 
ation expressed in the deed was $3000. 

Mr. Hendricks a witness swears that he as justice of 
the peace took the acknowledgment of a deed from Glen- 
dy to Bartlett some time m or about the time spoken of 
by Chapman for all the land in question. 

Mr. Fry swears that about the same time Bartlett 
brought to hishouse in Palmyra, a deed corresponding 
with the description given by the other witnesses which 
was for the same land—and asked him to have it recor- 
ded, which he promised to do—that the deed was then 
injured by some acid, and that he laid it away in his desk. 
—That in a few days thereafter he looked at the deed 
again, and that it was then illegible so that he did not of 
fer it for record. This testimony satisfies us that the 
deed set up by the complainant’s bill did exist in the be- 
ginning of the year 1829, and that it was by some acci- 
dent destroyed. Bartlett then gave evidence to shew 
that he paid to Glendy a full and on consideration for the 
land mentioned in the deed. The proof on this point is 
as follows:—Doct. Fry says that some time in the year 
1828 or 1229, he knows that Bartlett paid Glendy ona 
settlement of their acconnts $800 or §1000—heard him 
acknowledge at another time that Bartlett had paid him 
in full for the mill. That Bartlett retained possession ol 
the mill from the time it was delivered to him, till the 
sale under execution. Means, a witness, says that be- 
fore this time Bartlett deposited with him $2000 to be dis- 
bursed on his order. [hat on the 8thof February 1828, 
Bartlett by order directed him to enter the four half quar- 
ters of public land in question in the name of Glendy, and 
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to pay for the same with his money, which was accor- APRIL TERM 
dingly done—says that he frequently let Glendy have mo- 1835. 
ney on the orders of Doct. Bartlett; the witness does not ~V~ 
state how much money in all Glendy obtained from him Bartlett 
on Bartlett’s account. Another witness says Bartlett Giasscock —s 
paid workmen wages, frequently, who were at work on oie. 
the mill in Glendy’s possession—-how much he does not 
state. 
This is all the testimony.on the record with regard to 
the consideration of the deed. The defendants gave in 
evidence a former bill of complaint exhibited by Bartlett 
against Glendy and others after the date of Glendy’s deed 
to Bartlett, in which bill Bartlett claims that Glendy yet 
owes him $3000 for money advanced or loaned. Upon 
this state of testimony the question is made whether Bart- 
lett has proved a sullicient consideration to support his 
deed?) We are clearly of opinion that as to the four 4 
quarters entered in Glendy’s name, that Bartlett’s mo- 
ney paid for the same, and that this fact is a sufficient 
consideration to support the deed for these four half quar- 
ters. ‘The next question arising out of this point, is 
whether Dickerson had notice of Bartlett’s right. Dick- 
erson’s answer admits that he had heard Bartlett say he 
had furnished Glendy with money for the purchase and 
inprovement of said lands. But how much he does not 
know. The answer then goes on and insists that the res- 
pondent Dickerson had no notice of Bartlett’s title. By 
this we suppose the respondent means only, that he only 
had Bartlett’s word for it. Dickerson, when Bartlett B- had 4 deed for 
‘ : : certain lands, not 
told him this, should have enquired further before he took recorded. D. 
his deed. Means clearly proves that Bartlett told the heard B. say he 
truth. Dickerson then purchased this land or rather ne id — 
took his deed from Glendy witha clear knowledge of p, ant oe 
Bartlett’s equity. This knowledge on his part is suffi- purchased the 
cient to prevent him from having any benefit by reason eek ae 
of the deed from Glendy to*him. notice of B’s title 
The next enquiry is as to the fact whether Glasscock, ‘9 put him on fur- 
who was the purchaser at the sheriff’s sale of all the land oy age cow fine iy 
entered except one 80 acre lot-—-the one purchased by without further 
Smith—had any notice of Bartlett’s equity. Matson, ainquiry, he pur- 
Witness, swears that after the property was advertised for (108d mith no- 
sale by tle sheriff, a gentleman requested him to investi- , 
gate the title to the property—-that he had a conversation 
with Glasscock the defendant, on the subject, in which 
conversation Glasscock informed him that the title to the 
mill property was in Bartlett, that Glendy had conveyed 
the same to Bartlett. Whether according to this testi- 
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aprit TERM MOny Glasscock meant the title only of the 80 acres op/ 
1835. which the mill stood was in Bartlett, or whether he inten.| 
wernmew ed to speak of the other four lots, cannot be collected 
Bartlett from the evidence. But the language used by himon this 
v. occasion rather conveys to our mind the idea that he on! 
Glasscock & oth-) . i speak of he 80 acre lot braci 
ae y intendec to speak of the acre lot embracing thes 
mill. 

This is the only direct testimony that Glasscock haj 
any notice of Bartlett’s equity to the mill lot, but ther 
is no evidence that Glasscock had any notice of Bartlett} 
equity to the other three lots purchased by him. 

No decree can be The rule to be applied in this case ts, that no decree 
made against the can be made against the answer except on the testimony 
answer, unless it ¢ , . i ree: : Mh} : 
be contradicted Of two witnesses contradicting the answer. This ev: 
by two witnesses dence does indeed contradict the answer as to the mil 
—or one witness lot, but goesno farther. A qualification of this rule hasj 
and strong corrob- } giteaitied i anw instenmes The alificati - a 
orating circum. DCeN a mitted in many imstances. le QuaAhcation 1s,§ 
stances. that one positive witness and strong corroborating circum) 
stances will overturn the answer. In this case there are} 
no circumstances; the evidence in aid of this witness is 
the testimony of Chapman. He says on the day of the 
sherili’s sale he had some conversation with Glasscock inf 
reference to Bartlett’s title to the property generally, 
but does not recollect even the substance of it. We can 
not undertake to say what the value of that conversation 
Was. 
Actual possession In this case it is argued by U. Wright and Anderson 
ot land by self or sits that Bart! we ee tee ; 
tenant, is notice to /OT the complainant, that Bartlett cing IN possession 0 
all of title. the land by himse!f or tenant, that fact is notice of titla§ 
It is admitted by Hunt for the defendants, that such is} 
the law, but itisinsisted that Bartlett had no possession by 
himselfor tenant. It seems to have been so—these four 
4 quarters were wild lands unimproved, and no one waif 
in fact, possessed of them. 

But as to the mill and the lot belonging to it, the fact 
was otherwise. It is our opinion therefore, that Glass 
cock having purchased three of these lots without notice 
of Bartlett’s equity is entitled to hold them. ‘Though it 
is true that Dickerson bid otf one of the lots, no doubt he 
had notice as to this of Bartlett’s equity: In this case 
Dickerson is not to be viewed as the real purchaser, but 

Ifapurchaser = (Srasscock is the legal purchaser. If Dickerson had been 
with notice of ti- ce ; ‘ 

tle in another, | the purchaser and sold to Glasscock, yet in that case the 
sellsto one hav-rule of equity 1s, that if a purchaser with notice of an 
ing ho notice, the eauity sell to a person, for a full or fair consideration, who 


latter is protected : 2 : ; 
in his sarehane. has no notice of the equity, such purchaser will be pro- 
tected. 





cane! 


ation 


pro 
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That rule applies in this case. But it is argued, that ,pri, TERM 
Mickerson is to be considered as Glasscock’s agent, and 1835. 
so, then Glasscock is bound by the notice to his agent. wenn 
We hardly think the law will consider Dickerson asthe _ Bartlett 
> ’ 1 } ‘ Vv. 
rent, here was a clear case of substitution and not a case teint sitis 


‘agency. As to Smith Conway and Slaughter, there om. 
no evidence against them, nor is there any evidence as 


these four lots, fixing liability on any of the defendants. D. purchases land 
The bill, so fur as relates to these four lots was rightly *t Public sale—& 
smised as to all the defendants. pe terete ope 
The next enquiry is, whether Glasscock has any title deedis made to G. 
ther legal or equitable that can stand in the way of Held, that D. is 
artlett’s title to the mill lot. The same objections were G, in nee. to the 
ised to his title to the mill lot, that were to his claim purchase, and that 
the other four lots—-with one other, which is that & = a 
Jendy’s right to this lot was not subject to execution. Algo hed of 
e are clearly of opinion that this objection is fatal to title in another. 
asscock’s right. We are satisfied the evidence is suf- _ — — 
ient to establish the belief, that Bartlett really paid mo- i ” 
y to Glendy for the mill tract. He at one time, paid 
m at least $800—-and at other times advanced to him 


nsiderable sums, and also paid sums to workmen for 


Me 


Whether these advances and payments to workmen 

nstituted the consideration of the deed or not, or the 

00 that Dr. Fry saw him pay, we cannot say. Suffice it 

say, enough appears to constitute a good consideration. 

en his title in equity is good. Glasscock has a shers 

*s deed to oppose to Bartlett’s title. 

The first enquiry is, was Glendy’s claim to the mill Administrators 

bject to be sold on execution? Second, could his right _ land to G. un- 

Ape abes 2 er an order of 

ve been sold by the sheriff, if he had never parted with court, to pay debts 

o Bartlett? Let us see what his right was. —they give him a 

The law requires administrators to sell lands for the title bond to oo 

yment of debts in certain cases. But the land is only he al se apn 

be sold on condition, no title to be made till the mo-ney. Before pay- 
is paid. ‘The administrators gave their obligation to ™e"s we oe 

endy to make him a title when the money should bet, p. 8. nie 

id and not before. This was the condition of the title possession. The 

en the execution was levied and when the sale was se ga ns 

de. Glendy had no equity only so far as the mere pyecution against 


tract gave it to him, that is, the contract gave him the G. for the pur- 


ht to pay the money—and when he should do that, his ©h88¢ money—& 
ity toh he land would b | Bef h the purchaser at 
Ff 00 Saye he ie Wer é€ complete. Betore hey the sheriff's sale 


any one else paid any thing, he sold the land to Bart- paid the purchase 
t. This he might lawfully do. Such sale gave Bart-™one —Held, 


; G. had no ti- 
ta right to pay the money and have the land. When aan cane 
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aprit term le made the sale to Bartlett, he had seizin in law anj| 
1835. equity. That is, he was in fact, in possession of the lanj 
wry = and hada right to periect his equity by the payment ¢j 
Dertiott the money. Bartlett took possession of the land and wag 
in possession when the sheriff sold the same. When th 
evy was made, Glendy had no seizin in law nor equity, 
nor was any one seized in law or equity for his use—af 
on execution— _ least Bartlett was not so seized. If any body was seize 
that the purchase of the land in equity , it must have been the heirs or at 
money being pri’) ministr: itors, and whoever it was, such persons were sei: 
on the land there-ed in equity to the use of Bartlett by reason of his pur 
for—That the — chase for a valuable cor. sideration. 
Page a Thus stood the title when the levy was made. Bar, 
no title and lost lett had an equitable right to the |: ind, and the adminis 
his money—and trators had in this case a lien on the land for tke par 
Hel ty the taetizient of the money. ‘The act of the legislature respec: 
law and equity. Ing executions (Re. code, 365 sect. 8) says, that execs 
tions may be levied on certain personal property - The 
it says, executions may be levied on all and singular ti 
lands, tenements & real estate, whereof the debtor or any 
person to his use, was seized in law or equity, on the day 
of rendition of the judgment whereon execution issued 
orat any time afterwards, shall be liable to be seized & 
IfGlendy had not sold to Bartlett, then the administn 
tors after the payment of the money would have bee 
seized to the use of Glendy. But before the paymen! 
it is difficult to say there was any estate in him whie 
could be sold—however we will reserve this question {i 
future discussion, for it is not the case before the court. 
A case has been cited from 17th J. R. 351, which w 
think in point. The statute of New York declares thi 
execution shall be made of all such lands as any oth 
person than the debtor, is seized of or possessed of to fi 
use, or in trust for him, against whom execution is issue 
It appears by the report to have been a case of this kin 
One Atkinson, by a written agreement, contracted ti 
seil to one Birdsall, certain lands at a certain price, wher 
on he paid down §400, and Birdsall agreed to pay t 
balance by three annual instalments—a ‘deed to be give 
on the payment of the second installment. Birdsall we 
immediately into possession and afterwards paid $1" 
and neglected to pay the residue. About two years ¢ 
terwards he contracted to sell the land to Smith, & Sni 
agreed to pay the balance and entered into possession 
the land. A judgment was then obtained against Smi 
by one Harrison, and afterwards Smith agreed by wrilill 
tosell part of the land to one Perry, and Perry agreed ! 
pay Atkinson the balance. 


Guana & oth- | 


ers. 
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Perry then purchased of Atkinson his contract and 
aid him the balance. Afterwards an execution was le- 
ied on the property as Smith’s, and sold by the sheriff. 
he supreme court of New York decided that Smith’s 
tle or claim was not sabject to execution under their 
atute. The New York statute and our statute are in 
bstance the same, and the cases are alike. 

f In that case neither Atkinson, nor Perry, the last’ pur- 
aser, Was seized to the use of Smith or any one else, 
| his money was paid. Here no one was seized to the 
se of Glendy till the money was paid, at least. It has 
rther been argued, that at all events, Glasscock is enti- 
dto have his money back again, as his money went to 
tisty anincumbrance, which Bartlett would have been 
bund ta satisfy. When this point was first started, we 
ought there was weight in it, but now we think there 
none. 

In the first place, if Glasscock on the sheriff’s sale, or 
thout, had paid the debt to the administrators and they 
ceived it as such, the land would stand discharged for- 
er. Butit does not follow that the person who paid it 
ould have any right to demand of Bartlett the money. 

e act on the part of Glasscock was voluntary and with- 
t request and perhaps against the will of Bartlett. 
When a person buys at sheriff’s sale the risk is all his 
wn. If the title is bad the loss is all his own. If there 
a speculation the gain is all his own, and though he 
ould pay large sums of money, whereby the debts of the 
btor would be extinguished, yet if the property bought 
as worth nothing, he could neither recover it from the 


rif} nor the debtor. If A. chooses to pay the debt of 


though the debt be entirely extinguished by such pay- 

pnt, yet A. has no claim on the debtor, unless the debt- 
requested him to do so. ‘Thus it is, that Glasscock has 
right to have hismoney back again. It is our opinion 

at the mill tract be decreed to Bartlett, as the adminis- 
tors have received the money, and the lien, if they had 
‘, is entirely extinguished, and the bill was rightly dis- 
sed as to the balance of the lands. 
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DECISIONS JUNE, TERM 


SS and 


Burckhart 
v 


UPREWE COURT OFPMISSOURI, We 
HIRD JUDICIAL DISTRICT, JUNE TERM, 1835. 


OF THE 


Josuua H. Burcxuarr v. James D. Warxins. 


Action by summons and petition on promissory note—plea non as- 
sumpsit—Held, that such plea is good, without affidavit: and is pro- 
per in this case, therefore erroneous to treat it as a nullity. 

Plea of former recovery in another court—replication nul tiel Record, 
concluding with an averment and prayer of debt & damages—no re- 
joinder filed; and judgment by default for the sum demanded—Held 
that the judgment by deiault was properly taken. 


APPEAL from the circuit court of Pulaski county. 


The opinion of the court delivered by Tompxus, J. 
Watkins commenced his action by summons and _peti- 
pn against Burckhart and had judgment in the circuit 
burt; to reverse that judgment Burckhart prosecutes his 
peal. In the circuit court Burckhart pleaded: 1st, Non 
sumpsit. 2nd. A former recovery. The first plea 
as treated as a nullity; to the second, the plaintiff repli- 
that there was no record of such recovery, and the 
fendant failing to rejoin, judgment was entered up 
inst him for the sum demanded, the action being 
a promissory note. ‘This cause not being argued by Action by sum- 
e defendant in error we know not on what ground he ce ine oh liga 
oved to have the plea of non assumpsit treated asa nul- note—ples 
y- In the case of Carroll v. Corn, decided by this sumpsit—Held, 
urt, see 1 vol. of Mo. decisions page 161, the action ‘Bat such plea is 
aS assumpsit founded on a promissory note, plea non 


ood, without af- 
. “ , fidavit : and is pro- 
sumpsit and demurrer, the point relied on to reverse the per in this case, 


j © : therefore errone- 
igment in that case was that the circuit court erred im oi0'to treat it as 8 


staining the demurrer. It was decided by the rt nullity. 
at the statute requiring that the execution of a writing 
clared on shall not be denied except by plea supported 

affidavit manifestly contemplated a special plea in 
ms denying the execution of the writing, and the judg- 
pnt of the circuit court sustaining the demurrer was 
versed. It may be mentioned as a part of the history 

10 
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JuNE term Of thiscase that it was taken up on another point and tha 
1835. the demurrer to this plea was filed in order to have the 
wens = law settled, and that since that time it has been consid. 
Burkhart _—_ ered as settled that the plea of non assumpsit to a decla. 
ration in an action of assumpsit founded on a promisso 
ry note was a good plea. ‘This is an action commencej 
by summons and petition founded on a promissory not 
on which an action of assumpsit might have well beer 
commenced, and had it been so commenced there ism 
reason why the plea of non assumpsit should not have 
been filed. In the case of Fenton v. Williams (see 3r 
vol. Mo. decisions p. 228) this court says “The act of the 
legislature authorises the plaintiff to sue by this proceed 
ing fora debt technically so called: also for anv thing, 
which must otherwise be sued for in case or assumpsit.’ 
If the thing to be sued for be in debt, we see no ree 
son why the writ should not be in debt. If the injury 
lie in assumpsit there can be no reason why the wri 
should not be in assumpsit. In that case the court cop 
cludes that the form of writ best adapted to the nature d 
the complaint might well be used. As before observe 
an action of assumpsit might well have been brought 
the promissory note here sued on by summons and pet 
tion; according then to the rule laid down with regard t 
writs by this court in the case of Fenton v. Williams th 
defendant might well plead non assumpsit, it being at leas 
as well adapted to the nature of the complaint agains 
him as any other plea. We are therefore of opinion thi 
the circuit court erred in rejecting the plea of nona 
Plea of former re-sumpsit. The plaintiff in error contends that it was no 
covery in another necessary he should rejoin to the replication to his » 
a eyitictre. cond plea. The rule according to Chitty (see vol. 1] 
cord, concluding 519 and 520) is that where the defendant has pleaded ti 
with an averment record of another court and the replication of nul ti 
and prayer of debt : ; 
and damages—no record concludes with an averment and a prayer of dei 
rejoinder hled: & and damages, there should be a rejoinder re-asserting th 
judgment by de- existence of the record. Here a record of another cou 
fault for the weevis - 
sum demanded— Was pleaded, and the replication concluded with a praye 
Held that the judg of the debt and damages. ‘There was then, we think, 1 
ment by default’ error in the decision of the circuit court in giving jud 
was properly ta- . . 
ben. ment against the defendant on the second plea. But { 
the error committed by the circuit court in treating th 
defendant’s first plea as anullity its judgment is reverse 


Vv. 
Watson. 
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Cuaries Bracken v. Enocu C. Marcu. JUNE TERM 


1835. 
One S. purchased goods of plff.—which the clerk of plff. without We 
directions, charged to S. alone. It was proved that S. and defd. at Bracken 
the time were in partnership in buying and selling goods—no evi- 7. 
dence was given to shew that the goods were not purchased on ac- March. 
count of the firm——Held, that there was no evidence on which to pre- 
dicate an instruction, “that if the goods were sold to S. individually 
and not on the credit of the firm, then defd. was not liable.”? Held 
that defd. was liable if the goods were purchased by S.—and defd. 
was a partner at the time—and the oeaks went into the partnership 
fund. ; 
Notice was given to take depositions on the 14th July—to be continu- 
ed if necessary from day to day until completed—The depositions of 
mwo witnesses were taken, commenced on the 14th, and continued 
from day to day until the 16th July, when they were completed— 
iIeld, thatas the depositions for any thing appearing on their face 
nighthave beentaken in an hour—something must also appear to 
ustify the delay—and unless something did so appear they ought to 
be suppressed—what was done each day should appear on the record, 


ERROR to St. Louis circuit court. 


The opinion of the court delivered by Tomprins, J, 
March commenced his action in the circuit where he One S. purchased 
tained a judgment against Bracken; Bracken now pro- geods of plfi— 
2 hi . Pea ; which the clerk of 
utes his writ of error to reverse that judgment. On lif. without diree- 
e trial of the cause Lyman B. Shaw a witness produced tions, charged to 
the plaintiff testified that in December 1830, March 8. — - — 
e plaintiff had a store in St. Louis, and that the witness Broy°< that. ane 
as then a clerk in it doing business for said March, and were in part- _ 
at on 2ist day of said month, March introduced one —- _— 
bomas L. Shaw to witness, saying that said Thomas *"4 ‘¢lling goods 
a —no evidence was 
shed to purchase goods and he directed the witness to given to shew that 
|him as many ashe wanted. ‘The witness on that day the goods were 
d Thomas L. Shaw goods to the amount of $167 57,20! Purchased on 
: | i : * account of the 
omas I. continued in St. Louis several days and made firm—Held, that 
different days other smaller purchases from the wit- there was eg 
s. Oa the 4th day of March next following, that is, = een 
he year 1831 the said Thomas L. came again to St. instruction, “that 
uis, and bought other goods of the plaintilf from the ifthe goods were 
. . . ays sold to S. individ- 
€ witness still acting as clerk for the plaintiff, the (ony and not on 
ness delivered all the goods aforesaid to said Thomas, the credit of the 
i made all the entries in the books except one, charg- a tong map 
the goods to Thomas L. Shaw. At the time the wit- jy° 0! (ane. — 
, Held that defd. 
s sold and charged the goods he did not know said was liable if the 
omas had a partner. The plaintiff was not present goods were =, 
A did not direct how the entries should be made. Rule, 92F3°(.22 ; mb 
bther witness produced by the plaintiff said that in ner at the time— 
fall of 1830 Charles Bracken the defendant, and said 4nd the guods 


‘ : * went into the part- 
omas J, Shaw came to St. Louis together, and that nership fund. 





715 


JUNE TERM 


1835. 
SS A Gant 


Bracken 


. a 
March. 


SUPREME COURT OF MISSOURI. 


Bracken then told him he was in partnership in selling 
goods with said Thomas at Naples, Illinois, that they pur 
chased goods from witness, and that they were charged 
to Thomas L. Shaw and wep ef by the directions of 
Bracken. A notice of the dissolution of the partner. 
ship ef Thomas L. Shaw & Co. was then proved by the 

laintiff signed by the defendant Bracken and by 'T. L 
Enaw dated June 9th 1831. Some depositions were then 
produced, and being objected to by the defendant were 
permitted to be read. By them further evidence of the 
partnership between Bracken & Shaw was furnished; by 
them also it appeared that goods were purchased at St. 
Louis in the winter of the year 1831, and brought to their 
store by Shaw and sold for the benefit of Shaw & Co, 
Notice was given that these depositions would be taken 
by plaintiffon the 14th July 1831, and that if necessary 
the taking would be continued from day to day till the 
same was completed. From the certificate of the officer 
who took the depositions we learn that the examination of 
one of the witnesses was reduced to writing and subscrib- 
ed by the deponent in presence of the officer on the 16th 
day of July 1834 &c. The said deposition having been com. 
menced on the 14th day of July 1834, the taking thereof hav 
ing been commenced and the taking thereof adjourned from 
day to day until this day, i. e. 16th July. The officer then 
‘certifies that both the witnesses were examined in pur 
suance of the commission and notice at the place and tim 
appointed,and were there by him sworn and examined 
and their examination reduced to writing and subscribed 
by them respectively in his presence, and that the taking 
of said depositions was commenced on the 14th day of 
July 1834, and continued from day to day till the same 
was completed. It was objected that the depositions 
were not taken in pursuance of notice, and the objection 
being overruled the opinion of the court so overruling this 
objection was exceptedto. After the evidence was clos 
ed, the counsel of the defendant prayed the coutt to in- 
struct the Jury that if they should be of opinion from the 
testimony that the plaintiff sold the goods to Thomas L. 
Shaw individually, and not on the credit of the firm of 
Shaw & Bracken they ought to find for the defendant. 
The court refused to give this instruction, and told the 
jury that if they were of opinion from the testimony, first, 
that Thomas L. Shaw purchased said merchandize; se 
condly, that at the date of the purchase the defendant 
was the partner of the purchaser, Shaw; and thirdly, that 
the goods went into the partnership fund, the defendant 
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was liable. The opinion of the court in refusing the in- syne Term 
struction asked was excepted to. After the verdict was 1835. 
found by the jury, the counsel moved the court to grant wm, 
a new trial, because, Ist, the verdict was without evi- Bracken 


Vv. 
March 


dence. 2nd, the court refused the instruction asked 
by the defendant. 3rd, the court misdirected the jury, 
4th, the court allowed incompetent testimony to go to 
the jury. 5th, the court suffered the depositions to be 
read to the jury which had not been taken according to 
law. The motion for a new trial was overruled. It is 
assigned for error. 1st, that the court misdirected the 
jury. 2nd, that the court did not give the instructions 
prayed for by the defendant. 3rd, that the court per- 
mitted improper evidence to go to the jury. 4th, that 
the court refused a new trial. ist, ought the circuit 
court to have given the instruction asked. 2nd, did that 
court errin instructing the jury. 3rd, did the court err 
in permitting the depositions to be read inevidence. The 
detendant it will be recollected prayed the court to in- 
struct the jury that if they were of opinion from the tes- 
timony that the plaintiff sold the goods to Thomas L. 
Shaw individually, and not on the credit of the firm of 
Shaw & Bracken they ought to find for the defendant. 
No abstract proposition can be more true than this, that 
if the credit were given to Shaw individually and not to 
the firm of Shaw & Bracken, then the jury should find for 
the defendant. No testimony of a negative character 
was given, and the defendant seems to have no evidence 
on which he can found a claim to such an instruction as 
he asked. The instruction given by the court was very 
correct and embraced every thing that the defendant had 
aright in our opinion toask. For it is very plain that if 
the goods purchased of March in the winter of 1830, and 
in the spring of the next year were carried to their store 
in Illinois and sold for the use of the firm, that the firm 
ought to pay for them unless the defendant Bracken 
would produce evidence to show himself exempt. Dor- 
mant partners, even, are liable when discovered. See 
Collyer on partnership p. 212. In refusing the instruc- 
tion asked, and in giving that objected to by defendant, 
then, we think the circuit court committed no error. The 
objection to the reading of the depositions seems to be . ' 
well founded. We have on the record the depositions of Notice was given 
two witnesses so short that for any thing appearing on tions on the 14th 
the record they might have been taken in one hour, and July—to be con- 
without any reason appearing the time is protracted du- imved if necessa- 


; r . ° fi day tod 
ring three days. ‘The officer simply tells us that the ex- watil complored— 
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JUNE TERM amination was begun on the fourteenth and completed on 
1835. the sixteenth day of July. It is manifest that, by sucha 
wns mode of proceeding, the opposite party might be so ha 
Casey rassed as to make it very oppressive to attend to the ts 
v king of depositions. We havea right to see how the 
plaintiff has conducted the examination in order to 
The depositions Able to decide whether the defendant were unnessarily 
of two witnesses hindered and delayed. The officer in our opinion shoul 
were taken, com- have kept a journal so as to show what was done on each 
menced on the cs ae 
14th and continu. day. It it should happen that there were more writing 
ed from dayto required than could be conveniently done in one day thi 
il, ro ag would be a good cause for continuing the examination til 
wore senmgheend thenext day. Ifon the other hand a witness in atter 
—He!d,that as the dance became sick and unable to attend till the next day, 
depositions for a-- if one duly summoned had failed to attend, either 
ny thing appear- . Ae . . 
ing on their face might be a good reason for an adjournment till the ner 
might have been day, and the statement of such facts on the journal woul 
taken in an hour Darhaps be very good evidence of the necessity. But in 
—something must 75 ‘ 
also appear to jus- the present case we have nothing to show us why th 
tify the delay—& reducing of the testimony of these two witnesses to writ 
7 patie ing was protracted for so longa time. We are therefor 
ought to hooey” led to the conclusion that they were not taken in conjos 
pressed—what mity with the notice, and that the circuit court erred it 


a ee permitting them to be read to the jury, and for this reasot 


Smales. 


enthe record, its judgment is reversed—the cause will be remanded, 


$a 216 


Morcan Casey v. Davin Smaes. 


1. Suit on a bond—plea that the bond was fraudulently obtained 
plifi—that the consideration wasa slave sold by plff. at public sale- 
who to induce others to bid, himself bid $500—that the slave was a- 
flieted with a hidden disease well known to plfi.—that defd. offered 
toreturn the slave. Lleld, that the plea was good. 


APPEAL from the circuit court of Washington county. 


Opinion of the court delivered by Tompxixs, J. 
See en bendne Smales commenced his action on a bond by petitiot 
plea that the bond and summons against Casey. 
poo mod by pik. bond was fraudulently obtained, and proceeding to stale 
that the consider- Specially the fraudulent conduct of Smales, charged thal 
ation was a slave the consideration of the bond was a negro man slave pu> 
sold by piff.at  licly exposed to sale by Smales to the highest bidder, and 


public sale—who ~: : 2 Se yee tir 
tqinduce others ‘tO induce others to bid for said slave, said Smales did hin 
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\f bid five hundred dollars for him, that the slave was at jsuNE TERM 
e tine afflicted with a disease which could not be dis- 1835. 
pbvered by outward appearances, aad that Smales well —"™v™ 
new it,and that he, Casey, deceived by the sound ap- Bates 
sarance of the slave, and the conduct of Smales did bid 
r the negro the sum ofmoney to securethe payment of : 
hich this bond was given. Casey also alleged that he paw ——— 
fered to return the negro slave. ‘The plaintitf demurred eet iieeel 
this plea and the circuit court having sustained the de- with a hidden dis- 
urrer Casey appeals tu this court to reverse the judg- er 
ntofthatcourt. Here it is alleged in the plea that the 9.¢4 ciered tore- 
ve was unsound, that the unsoundness was of a char-turn the slave. 
ter not to be discovered by outward appearances, that Held, —— 
is was well known to Smales the vendor, and that inP*®*'* 890% 
der to deceive others and induce them to bid, he did bid 
nseif &c. All this is well pleaded and the demurrer 
en admits the truth of the plea. ‘The demurrer to this 
ea ought then in our opinion to have been overruled. 
e judgment of the circuit court is therefore reversed 
d the cause remanded. 


Vv. 
Hinton: 


Bares v. Hinton. 


Plea, former recovery in another court—Replication, nul tiel record, 
oneluding with an averment and prayer of debt and aamages—no 

rejoinder,and judgment by default—Held that the judgment by de- 
fault was properly taken. 

Debt on bond—plea non est factum without affidavit—Held, error, to 
trike out the plea for want of an affidavit. 

Debt on bond—defd. pleaded Ist, thatthe bond was given for slaves 
bought of one H., and by him represented to be slaves for life and his 
roperty—and avers they were not his property. 2nd, that the bond 
ras given for slaves sold to him by plff. and represented to be his 
roperty,and aversshe held them by will from her husband, which 
ill nade no provision for children—Held that both pleas amount to 
pleas of failure of consideration—and are bad. 


ERROR to the circuit court of Pulaski. 


McGirx Judge, delivered the opinion of the court. 
Mary Hinton sued Bates by petition and summons on 
r several bénds, the defendant pleaded 6 pleas. 1st, 
yment. 2nd, non est factum. 3rd, set off. 4th, that 
e bonds were given for three negroes sold by Clayton 
Hinton to defendant, and represented by C. Bb. 
nton to be slaves for life and to be his property, the 
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june TERM Plea then avers the slaves were not his property. dt 
1835. this plea says Mary Hinton sold these slaves to him a 
—~ represented them to be her property, and says she he 
Bates them by will from her husband, which will makes no pn 
annie vision for children. 6th, plea is a former recovery froa 
men defendant on the same bonds; issue was taken to the ple 
of payment and set off. The plaintiff replied nul tiel y 
cord to the plea of former recovery, to which there w 
no rejoinder, and judgment by default thereon. The ple 
of non est factum was stricken out on motion for wants 
Plea formerrecov- 20 affidavit. ‘The 4th and 5th pleas were demurred 
ery in ancther_ by plaintiff, the demurrer sustained-—judgment for 
a aintiff Hinton on the issues of fact &c. ‘The first poi 
concluding with ade is, did the court err in givipg judgment by defa 
an averment and against the defendant Bates for want of a rejoind 
oa adn —_ to the plaintiff’s replication of nul tel record; we are‘ 
joinder and judg- Opinion there is no error on this point. In 1st Chitty 
ment by default— pleading 520, the law will be found to be that where the 
wos remy a9 isa record pleaded of another court, the replications 
was properly ta. nul tiel record may conclude by giving the other pari 
ken. time or aday to bring in the record, or may concluij 
with an averment and prayer of debt and damages. 
the former case the issue is complete, but in the latte 
case there must be a rejoinder, re-asserting the existeno 
of the record. This is exactly the cas¢ here, this forme 
= ae bond— recovery is of another court, the replication prays t 
coe cman aa damages &c., and there should have been a rejoinder 
davit--Hel 4, error, The next point made is, that the court erred in strikis 
na meg out the pler of non est factum for want of an affidavi 
tage hag It has so far as regards suits on unsealed instrumen 
several times on solemn argument been decided thatn 
assumpsit may be pleaded without affidavit, and that | 
all such cases the plaintiff is entitled to read the no 
without any proof of its execution, but then the defer 
dant may under the plea show matter in avoidance. W 
see no reason for any distinction between the case of 
bond andnote. The counsel for the defendant in ern 
cites and relies on the case of Parker v. Simpson 1 v0 
Mo. R. 539 to support the decision of the court below 
The only thing decided there is, that where a plea 
quires an affidavit the want of it cannot be taken adva 
tage of by demurrer. But the party must, where the @ 
fidavit is necessary, treat the plea as a nullity or mi 
move to set it aside. This decision leaves the questi 
entirely open what shall be done where the affidavi 
must be made. The want of the affidavit entitles t 
plaintiff to read his bond, and then the defendant mi 
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ll show the deed is not his by showing coverture, duress jung TERM 
+ Weare of opinion the court erred on this point. 1835. 
ie next question to be considered arises on the fourth wean 
d fifth pleas. ‘The fourth plea asserts that the defen- — Clemens 
nt bought the slaves for which he gave the bonds to 
ayton B. Hinton, and that Hinton had ho title. This 
ssents the question of the failure of consideration. 
The authorities cited by the defendant in error prove 
at the plea is bad. See authorities 2 Bl. Com. 446. 2 
Rt. 177, 179 in note 13. do 430. The fifth plea is the 
ie inlaw. ‘That Mary Hinton had no title and must 
decided by the same principles. If in this case fraud 
1 been pleaded, this case would be different as decided 
this court in the case of Casey v. Smales. ‘The judg- 
pnt is reversed because the court struck out the plea of 
nest factum. ‘The cause is remanded to the circuit 
rt for further proceedings in conformity to this opin- 


Vv. 
Laveille & Morton 


Ciemens v. Laverne & Mortons 


Verdict for plfifs. below—motion for a ncw trial—Held, that on the 
vidence the jury ought to have found for the defd.—and having 
ound otherwise the circuit court ought to have granted a new trial— 
nd its refusal to do so is error. 


IN ERROR from St. Louis circuit court. 


pinion of the court delivered hy Wasn, J. 
This was an action of assumpsit brought by the defen- Verdict for plfts. 
pts in error against the plaintiffin error to recover the below—motion for 
ce of the work done; and materials furnished by the ont tg eg a 
endants in building a warehouse for the plaintiff im er- dence the jury 

Laveille & Morton got judgment in the circuit ought tohave 
't, to reverse which Clemens has come with his writ —— —— ote 
or to this court. The defendants in error had finished found otherwise 
the building by putting in ¢in gutters. The plaintiff in the circuit court 
or contended that copper gutters should have been fur- ee 
; Ep id, * : granted a new tri- 
hed. Upon the evidence given the jury found for the ai—and its refu- 
endants in ewor, and the plaintiff in error moved the sal to do 80 is ere 
uit court to set aside the verdict and grant him a new "°™ 
hl, which motion was overruled, and now the only ques- 
n presented for our consideration is, did the circuit 
irt err in overruling the motion for a new trial? The 
dence on this point as preserved in the bill of excep- 

11 





81 


JUNE TERM 
1835. 
SS and 
Clemens 


Vv. 
Laveille & Morton 





SUPREME COURT OF MISSOURI. 


tions is not very clear or satisfactory. On the part oft hal, : 
plaintiffs below, no evidence was given as to the kindy d th 
material of which the gutters were to have been mak 
On the part of the defendant below, it was proved by oy 
witness who had contracted with the defendants in ery 
to put up for hima building similar to the one erected { 
the plaintiff in error and for the same price, that in acm 
versation with Mr. Morton one of the partners and pha 
tiffs below, and in reply to objections raised by the wi 
ness to the method proposed for roofing the buildings, th 
“Mr. Morton still insisted and said that he, Morton, wow et 
put up copper gutters extending between four and fy nd o 
feet up the roof to obviate the objections of witness” 
“that his impresion from the whole conversation betwee 
Moiton and himself was, that copper gutters were to} 
put upon each tenement.’’ One other witness who |i » 
been emploved by Bernard Pratte to put up a building nN 
adjoining the buildings erected by the defendants in erm 
and who had objected to the method proposed for roofi 
the several buildings stated “that Morton desired hiu4 
urge Pratte tomake the change such as was made int 


Opi 
Calli 


houses of Chouteau. Kerr & Clemens, that he (witnes ne 

stated to Morton the impossibility of securing roofs ha 
constructed from leaking, owing to the great quantity: pon 
water collected in gutters so formed, that Morton repli _— 
he was going to put copper gutters on those hous —- 
which would obviate the objection of deponent, but: jeer 
whose expense the gutters were to be put in, Morton ( ob 
not say.” ‘This was all the evidence given on this poiti = - 
The defendants in error had contracted with one oft s : 
witnesses to build for him a house of precisely the sat 
dimensions as the one put up for Clemens, and for ti pe 
same price, and as to the building to be erected for t os 
witness the undertaking is clearly shown to have been{ 

copper gutters, and the impression of the witness wa og 
that copper gutters were to have been furnished to ti om : 
other buildings. No reason can be seen or imagined wi o—e 
the gutters of one building should have been of coppé sy 
and those of another adjoining, of the same dimensios ‘a 
and built for the same price, should be of tin. The stat ct 
ment of Morton to the other witness referred to all th a i 
buildings. Upon this evidence we think the jury oui i he 
to have found that the gutters contracted to be put up bi : 
the defendants in error were copper and not tin gutte os : 
and have allowed accordingly, and that the cireuit cout tad 


erred m refusing to set aside their verdict and grant aneq 
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al, and the judgment of that court is therefore reversed jyne TERM 
d the cause remanded for a new trial. 1835. 
SS ad 
Cozzens 


v. 
Gillispie. 


Cozzens v. GILLsPIr. 


The defd. offered to read the deposition of one Walte1 D. Scott which 
vas objected to on account of Scott being interested—and the evi- 
ence was excluded—the proof to shew interest, was “that the defd, 
nd one Walter D. Scott had once been partners”—Held that the 
dentity of the witness with the person who had once been the part- 
ierof detd. was not proved; and could not be inferred from the iden- 
ity of naine—therefore no interest was proved—and his deposition 
'd have been udimitted,. 


4) 


N ERROR from the St. Louts circuit court. 


Opinion of the court delivered by Wasn, J. 
Gallispie the defendant in error, sued Cozzens the plain- 
‘in error, in the St. Louis circuit court and got judg- 
‘it, to reverse which Cozzens prosecutes his writ of er- 
rin this court. Several points have been raised and re- 
d on by the counsel for the plaintiff in error. | The ON- The defd. offered 
one entitled to much consideration in the estimation of to read the deposi- , 
is court arises out of the refusal of the circuit court to ton clone pas 
sah ‘illest onlin : r, -D.Ss | a‘ D. Scott whic 
rmit the deposition of one Walter D. Scott to be read was objected toon 
evidence to the jury. The ground upon which it was account of Scott 
jected as stated in the bill of exceptions was “that Scott —— — 
‘ ° . : —_— i- 

> witness was interested, and therefore an incompetent dence was exclu- 
tness.”?’ How or why the witness was rendered: m- ded, the proof to, 
mpetent isnot shown.  Itis stated in the bill of excep. Shew interest, was 

“that the defendant and one Walter D. Scott had omn'Welter Dy 
ns “tna le delendan and one Walter D. Scott had one Walter D. 
ce been partners,” but whether the Walter D. Scott Scott had once 
ose deposition was rejected, was the same who had coos — 
ce been the partner of the defendant was not shown jdentity of the 
attempted to be shown, and cannot be legally inferred witness with the 
bm the identity of name. In looking at the whole case, ee, sc og 
he deposition of Scott had been read to the jury, and partner of defd. 
ir verdict had been rendered as it is at present, this was not proved; 
urt would probably not reverse the judgment of the to hen Tag Ma 
cuit court for,refusing to grant a new trial—for it may identity of name . 
Pil have been that the property remitted as stated in —therefore no in- 
ott’s deposition was the same for which credits were ‘¢Test was — 
in. ‘by dhe .cilaieeill a d d thi --and his deposi- 
en by the p aintit in the account sued on, and this tion should have 
ems the more likely from the defendant’s letter of June been admitted., 


B. 1831 in which he says “agreeably to my promise to 
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JUNE TERM Your young man who called on me on the subject of you 


1835. 
PV 
Coleman 


Vv. 
McKnight. 


account with Cozzens & Scott, Lhave examined th 
books of that concern, and do not find any goods entep 
ed to you on consignment as represented by Mr. Scot 
unaccounted for’ &c. Now whether the goods spoke 
of by Scott were the same which were entered upon the 
books of the concern, and were accounted for in th 
credit given to Cozzens & Scott in the account sued 01 
or were other and different goods, docs not seem clear ty 
this court—for aught that doves appear Scott was a com 
petent witness, and his depesition should have been gir. 
en to the jury for what it was worth. We think the cis 
cuit court decided correctly on the other points. Fy 
rejecting the deposition of Walter D. Scott upon th 
proof as it stands, its judgment must be reversed and tly 
cause remanded for a new trial in conformity with thi 
opinion. 


Coteman v. McK nicurt. 


1. Forcible entry and detainer before justices of the peace—Cause wy 
ken to the cir. ct. by,Certiorari--Judgment of the justices affirmed- 
The exceptions teken in the cir. ct. to the proceedings before ty 
justices, no where appear on the record—-nor does the paper suppor 
ed to contain them, appear to have been filed in the cause. Held 
that it not appearing upon what matter the cir. ct. decided—-its judy 
ment must be taken to be correct. 


ON APPEAL from the St. Louis circuit court. 


Opinion of the court delivered by Wasu, J. 

McKnight the defendant in error brought an action? 
forcible entry and detainer against Coleman the plainti 
in error, to get the possession of a tract of land, andi 
covered judgment before the justices of the peace, whid 
was taken by Certiorari to the circuit court’ and w 
there affirmed, The exceptions which were taken in th 
circuit court to the regularity of the proceedings befor 
the justices, do not appear in any way upon the recor 
nor does the paper (which is said by counsel to contal 
the exceptions taken) appear to have been filed amouf 
the papers of the cause. For that it cannot be seen up 
on what matter the circuit court decided, and that ii 
judgment must be taken to be correct until the contrat 
be shown, this court do now aflirm said judgment. 
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THIRD JUDICIAL DISTRICT. 
County or Sr. Louis v. Bertan CLevanp. 


The county appointed a commissioner to act jointly with one to be 
appointed by the city, to contract for the building a bridge on such 
plan as they should think best—they contracted with plff. below, and 
it was agreed they might extend the wing walls, paying for such ex- 
tension. 

Held—That the commissioner may adopt and use any seal as his own, 
and it would be the seal of the cou ity for that purpose. 

The law requires the county court, first, to decide on the plan and 
materials end then the commissiones to b¢ appointed to contract ac- 


cordingly—The law not being pursued in this case, the appointment 
is illegal and the person appointed not the aeent of the county. 


That the city accepted the extra work on the wing walls and paid 
therefor, is no evidence that the county agreed to do so. 


ERROR to the St. Louis circuit court. 


Opinion of the court delivered by ‘Tompkins, J. 
Cleland brought his action of covenant in the circuit 
art against the county of St. Louis, and had a judg- 
entin hisfavor. ‘To reverse this judgment the county 
osecutes this writ of error. ‘The declaration charges 
at the county by Archibald Gamble, her duly authoris- 
dagent, made her certain deed sealed with the seal of the 
id defendant and also with the seal of said plaintifl, and 
at it was thereby agreed that the plaintiil should build a 
Prtain bridge,and that it was among other things agreed 
at the plaintiffshou!d build wing walls fcr saul bridge, 
bd that the defendant might increase the length of said 
ing wallsat any time belore the completion of the said 
rk on condition of paying for such additional work a 
rtain price in such agreement specilied, and that the 
id defendant did direct the plaintiil to build the said 
ing walls longer than it had been at first determined to 
ild them &c. ‘The plaintif? demands damages of the 
unty for the non performance of her contract to pay for 
extra work. ‘The defendant pleaded 1st, that the 
riting declared on was not her deed, 2nd, that the said 
pmble was not her agent, 3rd, that she did not direct 
length of said walls to be increased, 4th, that the said 
dition to the said walls was not built agreeally to con- 
act, Sth, this piea was of the same import as the fourth. 
Bues were joined on all these pleas and found for plain- 
i, defendant in error. An order of the county court of 
Louis county was given in evidence appointing Arch- 
ldGamble commissioner on the part of the county to 
t jointly with such person as the corporation of the city 
St. Louis may appoint for that purpose to contract for 
e building of the bridge mentioned upon such plan as 
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SS a 
County of St Louis 


v. 
Cleland. 


The county ap- 
pointed a comimis- 
sioner to act joint- 
ly with one to be 
appointed by the 
City, to contract 
forthe building a 
bridge on such 
plan as they 
should think best 
—they contracted 
with plik. below, 
and it was agreed 
they might ex- 
tend the wing 
walls, paying for 
such extension. 
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june Term they shall think best. It was also proved that the com. 
1835. missioner thus appointed by the county did jointly wit) 
wry = =soone appointed on the part of the city contract with the 
County of St Louis defendant in error to build the bridge, and that the com 
_ ve missioner of the city directed the defendant in error 
cee build the wing walls of the bridge Jonger than he hid q 
first contracted to build them, and that the addition 

work was accordingly done. It was also testified by th 
commissioner of the county that he never requested th 

defendant in error to build the addition to the wings- 

that he did jomtly with the commissioner of the city ia 

spect the bridge after it was built, and receive it as buil 

agreeably to contract; but that he did not accept the sai 

bridge in reference to the extension of the wings; but ly 

-accepted it as contracted to be built without such exten 

sion. ‘The said commissioner testified that he did not con 

sider himself authorised to assent to such extension: bi 

that he considered that when he had made his first cop 

tract his power of corttracting was at an end. Ti 

county moved for a new trial for these reasons, Ist, tle 

verdict is against the evidence, 2nd, the verdict is againg 

law, Srd, it is against the weight of evidence. Them 

tion was overruled and the opinion of the court except 

to. On the trial of the cause the defendant in error offer 

ed in evidence a sealed instrument executed by the con 

missioner of the county and that of the city to prove th 

contract betwixt the county and himself. To prove th 

the county had agreed to accept the extra work, he: 

fered evidence that the city had done so and had _ paid ig 

thesame. ‘The plaintill in error objected to the adms 

sion of such evidence but it was received. The admissia 

of this evidence and the refusal to grant a new triala 

assigned for error. ‘The points to be decided then ar 

Ist, can the commissioner of the county contract und: 

seal, and if so,must he use the seal of the county. 20 

was he properly appointed the commissioner of the cout 

ty. 3rd, ought the court tohave granted a_new tr 

Held—thatthe 1st, the county for the purpose of building bridges ha 
commissioner power to appoint a commissioner, see digest page 1% 
a eg 3 sec. 2, and no reason is seen why he may not use a seal 
own, and it would he have power as such commissioner to make any ct 
be the seal of the tract, and as he would if duly appointed be the county 
» sonst dagad that agent, so any seal he should adopt as his own, would 
The law requires the seal of the county for that special purpose. 2nd, 
the county court, he duly appointed the agent of the county for the purpe 
first, to decide on of contracting to build the bridge in question? ‘The 


nic nner pele provide for building bridges provides, see secticl 
terials and then 





MURD JUDICIAL DISTRICT. 86 


age 192 of digest, that the court shall first decide on the suNeE TERM 
lan and the materials of which the bridge is to be built 1835. 
nd then the commissioner appointed is to contract for ev 
1e building of such bridge; here the plan is left entirely Hill 
Dete as . . . v. 
the commissioner. lhe power given by the act of as- Wilkins. 
mbly then not being pursued, the commissioner thus ap- 
jinted is not in our opinion properly appointed, and 1s the commissioner 
vt therefore in the language of the second plea “the du- to be appointed to 
: a ~ i e e i. 2 contract accor- 
authorised agent of the county. 3rd, it is the opinion naka. iteteies 
‘the court that the evidence offered by the defendant not being pursued 
at the corporation of the city accepted and paid for the" this case, the 
Reconal wrk wae admissible as evidence against appointment is il- 
Pditional work was not admissible as evide against jesal and the per- 
e county, and if admitted at all, was entitled to very lit- son appointed not 
weicht against the positive testimony of the commis- the _— of the 
= gd fo) countly. 
mer of the county, that he never had assented to the Fe" 

. ; 7 _ That the City acm 
ecution of the additional work, and that he had NEVET cepted the extra 
cepted the same on the part of the county. For these work on the wing 
wsons it appears to us that the judgment of the circuit walls and paid 

‘ : ees. odo hae ah therefor, is no ev- 
burt is erroneous. Its judgment is therefore reversed. jdence that the 

county agreed to 
do so. 


Hint v. Wixkins. 


Not more than one new trial can be granted to either party unless 
he jury have erred upon a question of law or been guilty of miscon- 
uct &c. 

The power of the cir. ct. in granting and refusing new trials, is sub- 
ect to be reviewed by sup. et. andits judgment thereinreversed, 

‘or the errors ofthe jury in matters of law, but not for the errors of 
he court, a second new trial, may be granted. 

Ht seems the 2nd new trial will be considered as improperly eranted, 
nless the question of law on which the jury are said to have erred, 
pe presente d on the record. 


IN MOTION for a mandamus to St. Louis circuit 
he 


pinion of the court delivered by Wasn, J. 

Vilkins brought an action of assumpsit on a promisso- 
note against Hil in the circuit court,in which action a 
dict was rendered for Hill at the March term 1833;a 
tion was then made fora new trial which was kept un- 
advisement until the November term 1833, and was 
neranted; on the second trial of the cause at the March 
m 1031, a verdict was again rendered tor Hill and a 
V trial was again moved forand granted? Whereupon 
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JUNE terw the defendant Hill moved the court to set aside the awar 
1835. ofa new trial and enter up judgment in accordance with 
wens =~ «sthe verdict for the following reasons. Ist, because th 
Hil court could not set aside the verdict for any of the reasoy 
assigned, this being a second application fora new trial 
Wilkin by the plaintiff 2nd, because the plaintitl has not a 
signed as a reason for a new trk il that the jury erred ona 
question of law, and the court cannot lawtully set asidea 
verdict and award a new trial for any cause assigned by 
the plaintili ‘The reasons assigned by the plaintiff on hi 
application fora second new trial are, Ist, that the sai 
verdict of the jury was contrary to law and evidencg 
Qnd, that the jury found against the instruction of th 
court, 3rd, that the verdict was against the weight of er 
idence. Jn the return made to the conditional mandamy 
it is insisted that the jury must have committed an erry 
in law, because from the evidence in the cause no erng 
as to mere fact could have been committed; or that it wa 
the right and duty of the court in the exercise of its dis 
cretionary ‘power over the subject so to decide, if in th 
——- of the judg re who tried the cause, the verdi¢ 
would have been otherwise but for some error in thela 
applied to the facts by the jury. It is also further insist 
in said return, that the court erred in instruc ting the jus 
“that they must be s eer dthat money and not propert 
was paid by the pia untilto the use of the defendant ax 
at his request, and that if the jury should be of opinr 
that no mon ey was paid as atoresaid by the plainuffs 
the b: ink of the United States at Pittsburgh, he could ni 
recover’ &c. Whereas the jury ought to have beenr 
structed “that if they were apr omg that money ori 
equivalant was paid or given at th 1c r - uest implied ore 
pressed of the defend Lit by T e pla di if to the Bank, a 
ted as money |} he | ery in n exoneration of ti 
should find for the plaint 
jury obeyed the instro 
ently have erred in the i: 
vith the court who so instructed thes 
Not more than Statute MoV Tet Ss (see Rev. code pe 632) that not inc 
~carenelie gral than one new trial shall be granted to either party unl 
me granted t0 et ++ shall appear the court that the jury have erred up 
ther party unless r t j 
the jury ry err-a questi in 1 jaw r n guiltv of misconduct &e. 
ed uponaquestionhas been often decided and may be now considered & 
law archers er eee coe Prod. ” n 
guilty of miscon- UEG law mm tais court, tha he d Scretior nary pow er ol! 
duct &c. cireult court im granting and refusing new trials is © 
The power of the ject to be reviewed by this court. and that its judgmes 
cir. ct. in — {therein will be reversed whenever it may he seen byt 


and refusing 1 
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urt that such discretionary power has not been sound- june Term 
exercised. The errors of the jury in matters of law 1835. 

e to be reached and corrected in no other mode thanby wen, 
e granting of new trials, and it is therefore wisely pro- Hill 


v. 
Wilkins. 


ed that for errors on questions of law, the court may 
ard any number of new trials. But the errors of the 
rton questions of Jaw may be readily reviewed and triais, is subject 
rrected by writ of error or appeal. ‘To enable this to be reviewed by 
rt to see that the second new trial was properly gran- S¥P- ct. and its 
Sasa : ‘ udgment therein 

i by the circuit court, the question of law on which} eyersed. 
p jury erred should have been presented. Itis not suf- For the errors of 
ent to show that the court erred, and from thence in- the jury in matters 
the error of the jury. This would in effect, repeal the aenaionan yrsea 
tute or render its restraint upon the power of the court, a second 

rt in granting new trials wholly inoperative. When- new trial, may be 
pr the judge was dissatisfied with the finding of the ranted. 
y, it might be ascribed to a misapplication or mistake soheapee — 
thelaw. The jury may and often do give much more considered as im- 
e to facts proved and infer from them much more properly granted, 
n the judge or a new jury might do, vet this could be a 
reason for disburbing their verdict. Without attempt- which the jury 
then to decide or examine whether the court erred or are said to have 
in giving the instruction referred to, it seems to us ou get amas 
pr that the court could not grant a second new trial 

any error of its own, though it might have been the 

und of an imporper finding by the jury. The error 

he court is not without its appropriate remedy and it 

e business of the party injured by it, to seek his re- 
ss in the mode provided. ‘The circuit court upon the 

le matter therefore is directed to set aside the award 

pnew trial and enter up a judgment in the cause ac- 

ding to the verdict of the jury as by the conditional 

ndamus it was ordered. 

12 
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JUNE TERM Retre v. Jones. 
1835. 

BP» 
Relfe 1. D. had a negro which J. wished to purchase—D. owed R. a sum¢ 

; money, and it was agreed between D. and J. that J. should have th 
negro, if he would pay R. the sum D. owed hit and procure R's 
ceiptand discharge to D.--J. thereupon gave his bond to R. and} 
gave the receiptto D.--the negro obtained his free dom. Held th 
the consideration of the bond to R. was the discharge of the d 
due him by D.—and that R. was not atlected by the slave obtain 
his freedom. 


Vv. 
Jones. 


ERROR to circuit court of county of Washington. 


Opinion of the court delivered McGirk, J. 
Reife brought an action of debt on a bond againg 
Jones. Jones pleaded that the bond sued on was givg 
by Jones to Relfe for and in consideration of a negro » 
D. had a negro Ss eens . 
which J. wished by Relfe to Jones as a slave, and that the said negro w 
to purchase—D. at the time free. Jones secondly pleaded in substan 
a ae ; : . 
owed R. a sum of the same matter as above, on both these pieas issues we 
money, and it was tat . i 
agreed between taken to the country. ‘The other four pleas are ins 
D.andJ.thatJ. stance that one James Duil was possessed of a neg 
shoull have wh which he pretended was a slave, and that said Duff s 


negro,if he would : 
pay R the sum the same negro to Jones as a slave, well knowing himt 


.owedhim and be free,and that the bond for $250 sued on was given 
’ » . : : 
procure R’sre- secure the payment of the said sum agreed to be gir 


ceipt and dis- 4 : 
charge io D.—J. for said negro, the pleas aver the negro was free and th 


therempon gave’ Duff knew it when he sold the same to him. To thi 
“ene ig pleas Relfe severally replied that before the sale of 
ceipt toD.—The said negro by Duti to Jones as me»tioned in the ple 
negroobtained Jones applied to him to buy the negro, that he infor 
os A the negro did not belong to him, but was claimed 
sideration ofthe his father-in-law who lived in the State of Virginia, th 
bond to R. was the he also informed Jones that the negro had some clain 
qoesdet hue Sy freedom by reason of his residence in the state of Iiline 
D.—and thatR. that the negro was a worthless fellow, and that he advasa 
was not affected Jones to have nothing to do with him, that Jones t 
f cher cis tron: applied to said Duilto purchase the negro, agreeing to! 
dom. all risks, and agreed to give Duff $250 for him, that 
owed Relfe a considerable sum of money, and that 
agreed with Relfe that if he, Relfe, would discharge 
of $250 and give a receipt therefor, Jones should have! 
negro if he would pay Relfe that sum, and that Jones 
agree to pay him that sum for and in consideration ! 
he would discharge said Dutlof that much, the replicat 
then avers that Relfe gave a receipt to Dut! for $250, 
that Jones for that gave the bond sued on, took said3 


gro, sold him for S500, and that he has s nee obtained 


0Se ¢ 
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pedom. ‘To these replications there is a general de- JUNE TERM 
rer. Thecircuit court for Washimgton county sus- 1835, 
ned the demurrer and gave judgment for the defendant “= 
nes. ‘The counsel for Jones insists that the considera- The — 
n of this bond was the sale ofa free negro, which is ex- 
ssly forbidden by law under a pen alty, and that the 
ndis void because the consideration is against law. 
e counsel for Relfe insist that the consideration of this 
md as shown by the replication’ was that Relfe dis- 
arced Dut! of the amount of the bond which Duff owed 
te, and this is the thing for which Jones gave the bond 
1 that ~ discharge of Duff is the consideration which 
Ife cave for the bond,and as he had nothing to do with 
ofthe negro to Jones, he is entitled to recover. 
sustain this position the counsel cite Armstrong v. 
ller 6 Con, R. 298. 4 Burrows 2069. Some of these 
horities seem to be ar somewhat on the point. The 
e principle we think is laid down by Chitty on con- 
cts 214, where it is said the test whether a contract 
nected with an illegal transaction is capable of being 
orced at law is, whether the plaintiff requires any aid 
1 the illegal transaction to establish his case. We 
of opinion the replications do show that Relfe obtain- 
the bond sued on in lieu of the debt he discharged Duff 
n. It is said these replications are double it may be 


Epperean. 


but that must be taken advantage of by special demur- 


Ihe judgment of the circuit court is reversed, the cause 
manded for the further action of the court below to 
ose of the other pleas in bar &c. 


Tue Srate v. Tuomas Epperson. 


h prosecutions before justices of the peace for assaults and batte- 
PS, Ur ide rthe acts of 19 Feb. 1825 and 18 Jan. 1831—The defen- 


nt must appeal, if at atl, on the day of trial, and an appeal taken 
a subseq uent day is void. 


RROR to St. Louis circuit court. 


D pinion of the court delivered by Tompxins, J. 
his was a prosic ution instituted before a justice of the In prosecutions 
e by one William Langford against Epperson the de- betore justices of 


ant in error, for an assault and battery under es 
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JUNE Tram Statutes giving justices of the peace jurisdiction in cases 

1835. of breaches of the peace passed 19th February 1825, and 

wm =18th January 1831. The trial before the justice took 

The State place on 23rd February 1835. Judgment against the de- 

fendant was rendered on the same day, and an appeal was 

prayed on the next day, viz: 24th February. It was in- 

ries,underthe -SiSted on the behalf of the state “that the circuit court 
’ . . 

acts of 19th Feb. should have dismissed the appeal for the following rea- 

= and 18Jan. sons.—ist, the want of notice of the appeal, the same 

tier pvmen not being granted on the day of the trial, see revised code 

if at all, onthe day p. 481, sec. 23. 2nd, the appeal not being prayed at the 

ns yas anap- trial oron the day of trial—Revised code p. 141 sec. 6. 

cae der ;, Allen for the state. On the part of the defendant in er- 

void. ror it iscontended that the writ of error was improperly 

sued out on the part of the state because the defendant in 

penal cases cannot be put twice in jeopardy for the same 

offence, see constitution of the United States, article 6th 

of the amendments, reference is made also to the consti- 

tution of the state of Missouri, declaration rights sec. 10. 

The defendant further insists that the notice of an appeal 

to the state, to the officers of the state, or any one of 

them is not required by the laws of Missouri, and refers 

to Revised code p. 141 sec. 6. It is sufficient that the 

appeal is taken, and the officer acting for the state is 

bound to know what transpires in the clerk’s office rela- 

tive to his duties, and that the law only contemplates 

a notice in civil suits between individuals. Reference to 

Kevised code p. 481, and the reason of the distinction is 

clear. The object of the notice in civil suits is to put the 

opposite party in possession of the fact ofan appeal be- 

ing taken that he may prepare for his defence by having 

witnesses summoned. In appeals from state prosecu- 

tions, the justice is required to recognize witnesses &c. 

and puts the state always in a state of readiness. Refer- 

ence to revised code p. 141. Upon the subject of taking 

the appeal on the day of trial, the statute provides that in 

all cases within the jurisdiction of a justice of the peace 

the party shall have liberty to appeal within ten days af- 

ter rendering such judgment, Revised code page 480. 

The party remains in custody of the constable until the 

enalty is paid or appeal taken, Rev. code p. 140 sec. 3. 

$0 it becomes the intesest of the party as he values per- 

sonal liberty to appeal forthwith, but cannot be regarded 

as obligatory upon him further than the statutory limit of 

ten days. ayfield and Bowlin for the defendant in er- 

ror.’ The act which gives an appeal from the justices 

eourt to the circuit court is entitled an act establishing 


v. 
Epperson. 
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justices courts, and regulating the collection of small 
debts, and although the terms used are very general, yet 
itis but a reasonable construction that the legislature 
meant toconfine the provision to the subject matter of 
that act. By that act no criminal jurisdiction was given 
to the justices, and the party appealing might appeal with- 
in twenty days, the time was by a subsequent act limited 
to ten days. When then jthe legislature by another act 
gave the justices criminal jurisdiction we find that the 
mode of proceeding in such cases was regulated in man- 
ner peculiar to the new duties prescribed. It was well 
observed by the counsel for the defendant in error that 
the constable"has the custody of the defendant until the 
penalty is paid or the appeal taken, so that it becomes his 
interest as he valued personal liberty to appeal forthwith, 
but it may also be observed that the same act does not 
permit the constable to keep the witnesses in custody 
till the prisoner determines his will to appeal or not ap- 
peal: and it might well be doubted whether the justice 
would have power to recognize them to appear at the sub- 
sequent term of the circuit court to testify against a man 
who had not yet appealed. As then it is the interest of 


the state to prosecute offenders and punish disturbers of _ 


the peace and, as the liberty of the witness is as precious 
as that of the accused, it seems to us most agreeable to 
the spirit of the law, that the act giving the appeal in this 
case should be construed strictly, and that the accused 
should either appeal immediately or lose the ber.efit of 
the law giving him the right of appeal. Itis then the 
opinion of the court that the defendant should have ap- 
pealed on the day of trial, and having failed to do so, his 
appeal is void in law and that the circuit court ought to 
have dismissed the appeal on the motion of the state. 
The judgment of the circuit court is thefore reversed, and 
this court proceeding to give such judgment as the circuit 
court should have given dismisses the said appeal. 
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JUNE TERM ALFRED SKINNER V. James STOvSE. 


1835. 

wenn ~=e!. Replevin will lic, although no trespass has been committed by the 
defd. in taking the property. 

2. Replevin will lie though there was no actual taking by any one 
from the plaintiff. 

3. If the owner of property stands by and sees another sell his proper- 

| 2, Aa ty and says nothing when he might with propriety speak, he shall not 

39a 325 afterwards have the property, much less can he have it when he in- 
courages a person to buy. 


Skinner 
Vv. 
Stouse. 


ERROR to St. Louis circuit court. 


Opinion of the court delivered by McGirx, J. 

Stous brought an action of Repievin against Skinner 
for'a negro woman, the declaration is in the usual form. 
Skinner the defendant in the circuit court pleaded non 
cepit, property in himself, property in a stranger, to-wit: 
one Blood, and property in one Rosanna Berry, on all 
these pleas issues were taken to the country, a verdict 
and judgment were given for the plaintiff Stouse. On 
the trial the plaintiff read in evidence a bill of sale from 
Rosanna Berry to him for the slave in question dated 6th 
August 1829. The plaintiff also proved that the slave 
was delivered to him by Rosanna Berry at the time of 
the execution of the bill of sale. That he paid at the 
same time for the slave two hundred dollars which he 
borrowed, that the slave wasin the possession of the de- 
fendant at the time of bringing the suit, that he claimed 
her as his property, that he obtained the slave from R. 
Berry. ‘The defendant then proved that at the time of 
the execution of the bill of sale the plaintiil was the son- 
in-law of Rosanna Berry, and lived with her on a farm 
then occupied by her. ‘That the salve sued for continu- 
ed at the farm during all the time’Berry and the plaintiff 
lived together on the farm, that about March or April 
1832, Stouse moved away from the farm leaving this slave 
with Mrs. Berry, taking with him considerable property, 
in whose possession the slave continued till the saine was 
hired to Skinner the defendant. It was proved that the 
reason of making the bill of sale by Berry to Stouse was, 
that Rosanna’s property was about to be sold on execu- 
tion, that Stouse borrowed the money to pay the debt 
and took this bill of sale and a transfer of other property, 
and among that property he took a transfer of Nosanna’s 
right of dower to the farm on which they lived for the 
money advanced. ‘The defendant proved that about three 
vears before Stoute left the farm, Rosanna Berry express- 





' 
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ed a desire that he should leave the farm, that Stouse said 
if she would let him remain there two years and have the 
use of the place, the services of her sons and force, he 
would at the expiration of the time give up the slave and 
all the writings and leave the place, which place and 
hands Stouse did enjoy for that time, and at the expira- 
tion of that time Stouse insisted on enjoying the same ad- 
vantage one year more, which he did, and then left the 
same, but did not give up the bill of sale. ‘The defendant 
derives his title from Rosanna Berry by a bill of sale sub- 
sequent to Stouse’s bill of sale. ‘The slave was after- 
wards hired to Skinner by Mrs. Berry who became in- 
debted to Skinner, and to pay that debt sold the slave to 
him. It was proved that before Skinner bought, Stouse 
told him that he wished him to get the girl of Mrs. Ber- 
ry, and that if he did he would make over to him all his ti- 
tle, that after Skinner became the purchaser Stouse said 
he was glad of it, and that he would pass his title to Skin- 


‘ner, that when Skinner applied to Stouse to pass his title 


Stouse refused unless Skinner would give him one hun- 


dred dollars to do so. Skinner said he would do so if 


Stouse would take goods, which he refused. It was also 
vroved that the two witnesses who proved the matter re- 
Lame to keeping the plantation the time Stouse had it, 
were unfriendly to Steuse. It was also proved that 
shortly after Mrs. Berry had sold to Skinner, and before 
she had gotten all the pay, she took the benefit of the in- 
solvent act, and that in her inventory she made no men- 
tion of any thing due from Skinner for the slave. The 
foregoing is all the material testimony in the cause. 


Whereon Skinner moved the court to instruct the jury ° 


that unless they were of opinion from the evidence that 
the defendant took the property by force from the pos- 
session of the plaintilf'they must find for the defendant. 
2nd, that unless the defendant was guilty of a trespass in 
relation to this property this act cannot be maintained; 
which instructions the court refused, and instead thereof 
gave the following: 1st, if the jury shall be of opinion 
that the bill of sale of the slave was fraudulent as against 
the creditors of Mrs. Berry they should find for the de- 
fendant. 2nd, if they should be of opinion that the bill of 
sale was fraudulent against Mrs. Berry they should find 
for the defendant. 3rd, if the jury &c. 4th, that if the 
jury should be of opinion that the property in the slave 
was bonafide vested in the plaintiff by the bill of sale to 
him from Mrs. Berry, and had not been divested out of 
him by any subsequent contract, they should then con. 
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JUNE TERM 8ider the possession of Mrs. Berry as the possession of 
1835. the plaintiff, and if they were of opinion that the defen- 
—— dant received the slave from Mrs. Berry and held the 
Skinner. same by virtue of an absolute transfer with the intention 
cere of possessing and using the slave as his own property, ad- 
versely to the title of the plaintiffand with knowledge of 

his claim, the jury should find for the plaintiff. To the 

giving these instructions and the refusal to give those ask- 

ed the defendant excepted, the jury found a verdict for 

the plaintiff, ‘The defendant then moved the court fora 

new trial for the following causes. Ist, the verdict is 

agamst law and evidence. 2nd, the verdict is against 

law. 3rd, same as first. 4th, the verdict is against the 

weight ofevidence. 5th, the court misinstructed the jury 

Replevin will lie, which motion was overruled. ‘The first point relied on 
although no 'res- by Mr. Allen for the piainuif in error is the refusal to 
sealed by thegive the instructions asked—the first instruction asked 
defd. in taking the assumes that unless the defendant committed a trespass 
ow in taking the property the act will not lie. This is a mis- 
take, the act of the General Assembly (see R. ©. 659) says 

that in all cases where goods shall be taken from the pos- 

session of any pcrson lawfully possessed thereof without 

his or her consent, it shall be lawful for such person to 

bring his action of replevin therefor against any person 

in whose hands the same may be found. If the law con- 

templates that replevin will only lie where trespass will 

yet the act expressly says the action will lie against any 

one in whose possession the property may be found, the in- 

struction asked required the court to say the defendant 

must have committed the trespass, this instruction was 

rightly refused. The second imstruction refused was in 

substance the same thing as the first, and was rightly re- 

fused. As to the instruction given only the 4th has been 

complained of in the argument, this instruction asserts 

that it Stouse made a lawful honest purchase of the slave 

from Mrs. Berry and had not divested himself thereof by 

some subsequent contract then the property is still his, 

this part of the instruction is clearly right, the court then 

say if this state of facts is true, then the possession of Ber- 

ry was the possession of Stouse. We see no objection 

to this on the state of facts here existing, for there is no 

evidence that if Stouse yet had the right to the slave that 

Replevin will lie he had not the right to the immediate possession. The 
though —— other part of the instruction then assumes that the action 
os ypen wt of Rep!evin will lie though there was no actual taking by 
rhe plaintiff. any one from the plaintiif’ This was the opmion of this 
eourtin the case of Crockett vy. Mann 3 vol. Missi. R. 476 
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though that was only said by way of layingdown prem- jyyge ream 
ises, or at all events that point was not supposed to be di- 1835. 
rectlyup. We are still of opinion that the statute was) wey—ew 
well expounded in that case. Consequently there isno —_ Skinner 
error in the instruction given. But we are clearly of Pan 
opinion the court erred in refusing a new trial; nothing — 
can be more clear and satisfactory to us than that the 

plaintiff had in truth no right to the slave; this is made 

clear by the testimony ofthe two Berry’s but it is said 

the credit of these witnesses was impeached by the fact 

that they had some quarrel with the plaintiff, but this ev- 

idence is entirely supported b, the testimony of W. Skin- 

ner, who swears he heard Stouse say if Skinner bought 

of Mrs. Berry he would relinquish his title, or would 

inake the title, this he said before and after the sale to the 

defendant, yet when he is called on to do so, an after 

thought strikes him that now he will draw from Skinner ,, 

: : : é . the owner of 
$100 before he will do it, this shows most clearly he in- property stands by 
tended to be dishonest, why not make this declaration ia sees another 
before hand if he had any just claim, and if the slave was ®el) his property 
in truth his why not demand the full value instead of $100. Vion Re “a 
The law is that if the owner of property stands by and with propriety 
sees another sell his property and says nothing when he speak, he shall 

. . . S not afterwards 
might with propriety speak, he shall not afterwards have jaye the property, 
the property, much less can he have it when he encour- much less can he 


ages a person to buy. The judgment is reversed, the have it whenhe 
cause is remanded for a new trial. conan bap — 


13 








DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI, 
FOURTH JUDICIAL DISTRICT, MAY TERM, 1835. 


Wituam Tipton v. Joun Swayne. 


1. In foreible entry and detainer, the premises entered were described, 
as “one house and one garden’’—held a sufficient description. 

2. But in such action a foreible detainer must be dlagel in the com- 
plaint and it is not sufficient to alledge only a forcible entry. 


APPEAL from the circuit court of Scott county. 


Tomrxins* Judge delivered the opinion of the court. 

Swayne brought his action of forcible entry and detain- 
er before two justices of the peace against Tipton, and 
had judgment. Tipton took the cause up to the circuit 
court by writ of certiorari tu set aside the proceedings 
for irregularity. The judgment of the justices being af- 
firmed in the circuit court, Tipton to reverse its judg- 
ment appeals to this court. 

The assignment of errors is general, on looking into the 
transcript of the proceedings before the justices, we find 
in the complaint, filed in compliance with the statutor 
provision, this allegation: “William Tipton did &c. wit 
force and arms enter into one house and one garden” 
&c. It was contended that the description of the prem- 
ises was too vague. We think it is well enough. A 
garden in the country can be supposed to have no metes 
and bounds but the fence which encloses it, because it 
is most commonly situated within the limits of the own- 
ers tract of land. 

There is however'no complaint of a forcible detainer of 
the premises. This was suggested to the counsel of 
Swayne by the court, and he contended that the state- 
ment of the forcible entry was sufficient, and relied on the 
first section of the act, which reads thus: “That no per- 
son shall hereafter make entry into any lands, tenements 





* Wash Judge, absent. 


98 


MAY TERM 


1835. 
SS and 
Tipton 
v. 
Swayne. 
1 98 
3la 45 
4 98 
82a 163 


In forcible entry 
and detainer, the 
premises entered 
were described, 
as “one house and 
ene garden”— 
held a sufficient 
description. 








99 SUPREME COURT OF MISSOURI. 


MAY TERM &C, but incases where entry is given by law, and in such 

1835. case not with a strong hand and with a multitude of peo- 

w= pile, but only in a peaceable and easy manner, and if any 

Tipton person do from henceforth to the contrary, he shall be 

Swivne taken and deemed to have entered with a strong hand, 

ies and shall be adjudged guilty of a forcible entry and de- 

tainer within the meaning of the act.” We however 

presume that the true meaning of the general assembly is, 

that he will not in such case be guilty of the forcible en- 

try and detainer unless he retained possession after hav- 

ing forcibly obtained it. Why give this action to re- 

move the trespasser who had abandoned the possession 

immediately after the forcible entry? the removal of the 

trespasser and the restoration of the premises to the per- 

son having the right of possession are the only objects of 

this act. Weconsider then the allegation of a detention 

of the premises as essential, and that without such allega- 

tion there is no complaint on which the justice can act. 

It would be a hard case if every trespasser on his neigh- 

bours close could be subjected to anaction of forcible en- 

try and detainer, when he might afterwards be sued for the 

damages sustained by reason of the trespasses by him 

But in such actioncCommitted. We consider then the proceedings before 

a forcible detainer the justices as irregular because there was no complaint 
must be alleged . ni a aaa * . . 

of a detention of the premises. The judgment of the 


inthe complaint ™~! c x : A ; . : 
anditis not suffi- Circuit court affirming the judgment of the justices is 


cient to allege on- therefore reversed and the proceedings had before them 


lya forcible entry. aye set aside for irregularity. 
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Nicuotas Buckner MAY TERM 
Ve 1835. 
Wa. Jounson Apm’r. or Grorcr JOHNSON, WHO SUES TO 
THE USE or &€c. Buckner 


v. 
: Johnson Adm’:. 
1. Anacknowledgement by B. that he had given the note sued on—had " 


not paid it and did not intend paying it, because it was given for land 
to which the payee had no title—is not sufficient to take the case out 
of the statute of limitations. 
. To takea case out of the stat. lim. there must be either an express 
promise to pay, or an acknowledgement of a real subsisting debt, on 
which the law would raise a promise to pay a particular sum. 


ERROR to the circuit court of Perry county. 


Tompxins* Judge. delivered the opinion of the court. 
Johnson brought his suit in the circuit court against 
suckner, and there had judgment. ‘To reverse this judg- 
ment Buckner prosecutes his writ of error. The action 
was founded ona promissory note dated 10th March 1821, 
the suit was instituted 29th July 1833, and the trial took 
place on the first day of October 1834. ‘The defendant 
pleaded that he did not undertake and promise within ten 
years next before the commencement of theaction. ‘The 
plaintiff replied that he did undertake and promise since 
the execution of said note and within ten years next be- 
fore the commencement of this suit &c., on which repli- 
cation issue was taken, on the trial of the cause it was 
proved that about one year before, the note sued on was 
presented to the defendant for payment, Buckner took ee ee 
the note into his hand and said that he gave the note, had giventhe note 
that he had not paid it,and he did not intend to pay it; sued on—had not 
the reason was, that he had purchased land of George “sca a 
Johnson, and that he had no title to it; after judgment because it was 
against the defendant he moved for a new trial because given for land to 
the verdict was against the evidence. We are of opin- “er gia td 
ion that the circuit court erred in refusing a new trial, not sufficient to 
we incline to think that the statutes of limitations have take the case out 
heen in former days rendered almost nugatory by the de- 0! the statute Tin: 
5 J 7 itations. 
cisions of the courts. ‘The latter decisions are in our 
opinion much more reasonable and consistent with jus- 
tice. The legislature of the several states passed such 
acts to hinder the brmging of actions on stale demands, 
when all the evidence of payment might have been lost; To take a case 
according to the later decisions, there should be, to take put of the stat. 
the cause out of the statute either an express promise to rotons 
— promise to pay, or 
an acknowledg- 
ment ofa real sub- 


*“Wash Judge, being absent. 














101] 


MAY TERM 


1835. 
ON 


Phillips 
> 


Townsend. 


sisting debt, on 
which the law 
would raise a 
promise to pay a 
particular sum. 


SUPREME COURT OF MISSOURI. 


pay a particular sum, or there should be an acknowledg- 
ment of a real subsisting debt on which the law would 
raise a promise to pay. ‘This is the conclusion to which 
the Supreme Court of the United States came in the 
case of Bell and Morrison. ‘This case is cited from mem- 
ory and is believed to be in 4th Wheaton. 

The judgment of the circuit court is therefore reversed 
and the cause remanded to be proceeded in conformity to 
this opinion. 


S. R. Puiturs v. T. Townsrenp. 


1. In replevin—plea of property in one P. and N.—Replication—that 
P. and plaintiifare the same—without noticing N.—held—bad. 
2. Plea of property in the plff. and another, good in bar or abatement. 


APPEAL from the circuit court of New Madrid. 


McGirx* J. delivered the opinion of the court. 

Phillips brought an action of replevin against Town- 
send for a waggon and geering. The defendant pleaded 
non cepit, property in himself, and by his third plea he al- 
ledged property in one Shepley Phillips and one Nether- 
ton jointly, on the first two pleas issues were taken and to 
the third the plaintiff Phillips replied, that the said Shep- 
ley Phillips mentioned in the plea is one and the same per- 
son with She pley R. Phillips the plaintiil) the replication 
says nothing as to the property being in Netherton. 
The defendant demurred to this replication. The court 
sustained the demurrer and gave judgment against the 
plaintiff to reverse which the cause is brought to this 
court. 

The plea is pleaded as a plea in bar to the plaintiff's 
action. Mr. baner, counsel for Phillips relies on this 
point in argument to reverse the judgment. That this 
plea is in truth and law a plea objecting to the nonjoinder 
of the proper parties as plaintiffs in the action, he insists 
that in actions in fort the nonjoinder of the proper plain- 
tiffs can only be taken advantage of by plea in abate- 
ment. ‘To support this he cites 1 Chit. p.51 2. 6 T. R. 
760. 7 T. R. 278. 1 Chit. 53, 4, and several other au- 








* Judge Wash absent. 
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thorities. It is conceded by Mr. Watkinsfor Townsend yay term 
that these authorities fully support the position assumed 1835. 
by the counsel. But he insists that inactions of replevin wenn 
the defendant may plead property in a stranger ot in the _ Phillips 
plaintiff and another either in bar abatement, to prove * 
this he cites 2 Wheaton Selwyn 376. 1 Chit. p. 434. 
The counsel for Townsend also insist that the replication 
is bad because it does not answer the whole plea. We 
are of opinion the replication is bad on this ground. The 
plea is that the property is in one Shepley Phillips and 
Netherton. The replication is that this Shepley Phillips 
is the plaintiff but it says nothing as to the penne be- 
ing in Netherton. ‘This replication brings the matter to In replevin—plea 
this pomt, that the property is in the plaintiff and another of property in one 
person without stopping to enquire what is the legal ef- yw gee ig’ 
fect of the replication so far as regards the property in plaintiff are the 
Phillips the plaintiff, it is clear the law requires that so far same—without 
as regards the right of property in Netherton there should P°'°in8 N.—held 
have been an answer and for this reason, the replication 

is bad. Thenext enquiry is as to the goodness of the Plea of property 


pig f YY hoe 2 : . in the plff. and an- 
plea,in 1 Chit. 434, the law is laid down to be’that matter ohan ual yee 


Townsend. 


which merely defeats the present action and does not or abatement 
shew the plaintiff is forever barred, should in general be 
pleaded in abatement. But to this rule there are excep- 
tions, m some cases there are matters which may be plea- 


ded in bar or abatement, as in replevin for goods, the de- 
fendant may plead property in himself or in a stranger 
either in bar or abatement. Ihe authority cited from 
Selwyn is on this point still more explicit, where it is said 
that a plea in bar of property in the plaintiff and a stran- 
ger is a good _ According to these authorities the 
pleais good. The judgment of the circuit court is af- 
firmed with costs. 
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A. Smiru v. L. J. D’Lasumurr. 


1. Billin equity to stay proceedings at law before J. P. and obtain an 
appeal. 

2. If the taking an appeal was prevented 3 days after the tria! by the 
absence of the justice—It must appear in the bill that the party did 


not know of the intended absence. : sti 
The bill must shew, if apart only of the judgment before the justice 


be unjust—how muciis unjust. ; : 
Semble—That it should be shewn the compt. had not a fair trial at 


law. 


= 


APPEAL from New Madrid circuit court. 


McGinrx* J. delivered the opinion of the court. 

D’Lashinutt brought a bill in chancery in the circuit 
court of New Madrid county to stay proceedings at law 
before a justice of the peace and to obtain an appeal. 
The bill states that the complainant was administrator of 
the effects of one D’Lashmutt deceased, and that he im- 
ployed one Smith as a lawyer to transact business for him 
as administrator. That the complainant at the time of 
process being served on him was in New Madrid but then 
lived in Cape Giradeau county some 60 miles from the 
place of trial, that he then employed one Delaroderie to 
attend to the trial of the cause as his agent and instructed 
him to take an appeal to the circuit court if judgment 
went against him. ‘That he returned home and became 
sick and remained so till after the time had expired in 
which an appeal could be taken. ‘That on the trial of the 
cause before the justice Smith obtained judgment for 
about eighty three dollars. That Delaroderie then de- 
clared he would take an appeal, but did not then do so. 
That in two or three days thereafter the agent started 
and went a part of the way to the justice’s house to take 
the appeal in due form, that while on the way he was in- 
formed the justice had left home and had gone to New 
Orleans. ‘The bill states that the justice did in fact about 
three days after the trial go to New Orleans and did not 
return home again till after the expiration of the time for 
taking an appeal. Whereby he was prevented from ta- 
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king his appeal. The bill turther alleges that Smith obf)n this 


tained judgment for more than was due to kim. But it 
does not shew how much too large the judgment is. The 
bill also alleges that Smith did not on the trial give th 
complainant all the credits he was entitled to but does no 
shew to what amount Smith failed to give credit. Ther 


- —« 


* Judge Wash absent 
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pays for an injunction and for an appeal to Le decreed. yay rERM 


Smith admits the fact of the agency of Delaroderie that 1835. 
the justice went away as in the bill stated—denies he wey 
heard the agent say he would take an appeal, admits it Smith 
iiay be the agent started to take the appeal and failed to on 

zashmutt 


proceed because the justice was absent, denies that he 
obtained judgment for more than the amount due to him, 
ays he gave all credits the complainant was entitled to. 
The complainant filed a replication and on the bill an- 
swer and replication the cause was set for hearing. On 
the hearing the complainant proved by the agent the mat- 
ter relating to the trial before the justice. ‘That the 
ivent attempted to take the appeal as stated in the bill, 
the failure to do so because oi the absence of the justice 
ull the expiration of the time for appealing, no proof ol 
vny kind is given to shew that Smith failed to give all 
st credits or that any existed, no proof was given to 
shew Smith obtained judgment for two much. On this 
state of the case the circuit court decreed an injunction 
oyainst the judginent at law, and also decreed that an 
appeal be granted by the justice &c. This decree is al- 
leged to be erroneous. We are well satisfied that this 
lecreeis wrong. In the first place the complainant had {f the taking an 
at least two days to take his appeal in, that time should appeal was pre- 
have been used for that purpose, it is true the agent might ¥or'"4 oe bv 
not have known in that time that the justice intended to absence of the 
absent himself; to entitle the complainant to relief on this justice—It must 
score he should at least have avered in his bill that the ~ ge aig a 
agent was unapprised of the intended departure of the not know of the 
justice. for want of this allegation the bill is defective intended absence 
inequity. But suppose this defect were supplied, yet 7. yi) must 
the bill is defective in failing to state the a:nount for which shew, if a part ou- 
the judgment at law is too large, the bill may be perfect- ly of the judgment 
'v true and the excess may have been only six anda fourth pryecead. ag 
cents. much 1s unjust. 
The smallness of the injustice of the demand will in 
‘eference to the amount recovered form a good objection 
‘o the interference of a court of equity. But there is no 
proof that the judgment was for a cent two much. 
Jn this ground also the complainant has totally failed in Semble—That i 
is case; he has also failed to shew he had not a fair trial = essere 
tlaw. The decree of the circuit court is reversed, the not a fair trial at 
njunction dissolved and the complainant’s bill dismissed !@~ 
vith costs of suit. 
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Bryan 
FIRST JUDICIAL “DISTRICT, AUG. TERM, 1835. Wear & Hickman 


q 106 
41a 498) 
Freperick A. Bryan 7 106 


Vv. 110 120 
Exuias N. Wear anp Tuomas Hickman. 


1. The piff. gave certain matters in evidence to the jury, part written 
and part parole—none of which were attempted to be disproved—& 
then moved the court to instruct the jury that he had shewn a legal 
titls to the possession of one half the land in controversy—Held, that 
it amounted to instructions that they must believe the evidence, and 
therefore erroneous. 
. When the surveyor of the lands of the U. S.in the State of Mo. certi- 
fies copies of papeis required by law to be deposited in his office, his 
hand writing need not be proved to authorise such copies to be giv- 
en in evidence. 
3. A New Madrid certificate upon which a location and survey have 
been made, is properly deposited in the surveyor’s office, and a copy 
may therefore be certified by him and given in evidence. 
4. A New Madrid certificate to A. B. or “his legal representatives” is 
not void. : 
5. It seems that “the legal representatives” of A. B. are those deriving f94a 1806 
title from him by purchase or descent. , 4 106 
6. Such New Madrid certificate is not void on account of A. B. being \173 1 47 
dead at the time of its emanation. 97a 1352 
. A deed from A. & wife to B. for the lands of the wife is sufficient to \100a 1584 
enable B. to: maintain ejectment; although the deed is not so ac- 
knowledged as to pass the title of the wife. 


ERROR to the circuit court of Howard county. 


The opinion of the court was delivered Tompxins,* J. 

Bryan commenced his action in the circuit court against 
Wear in ejectment, Hickman was admitted as co-defen- 
dant: judgment being given against them they come into 
this court to reverse It. 

To establish his right to the land in question, Bryan 
gave in evidence a certificate of the Recorder of land ti- 
tles for the Territory of Missouri, stating that a lot of one 
arpen of land in the village of Little Prairie in the coun- 
te of New Madrid, which appears from the books of this 
office to be owned by Lewis St. Aubin, has been materi- 


* Wash being absent and interested. 
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ally injured by earthquakes; and that in conformity to 
the provisions of the act of Congress of the 17th Februa- 
ry 1815, the said Lewis St. Aubin or his legal represen- 
tatives is entitled to locate any quantity of land not ex- 
ceeding one hundred and sixty acres on any of the public 
lands of the Territory of Missouri, the sale of which is au- 
thorised by law. He next gave in evidence a certificate 
of location in the words following, to-wit:—Thomas 
Hickman applies to locate as the legal representative of 
Lewis St. Aubin one hundred and sixty acres of land, by 
virtue of a New Madrid earthquake certificate in the 
name of said St. Aubin or his legal representatives, which 
said certificate is numbered 195, in the following man- 
ner, viz: To include the north-west quarter of section 
No. 17, in township No. 49, north of the base line of 
range No. 16, west of the 5th principal meridian. 

he plaintiff proved that Lewis St. Aubin resided for 
some years in the village of New Madrid in the county of 
New Madrid, and there owned one lot or more, that be- 
fore his death he removed to the little prairie in said coun- 
ty, where he died about twenty-five years ago, leaving 
six children, two of whom died in their minority without 
leaving chiidren. . 

The plaintiff also read in evidence two deeds, one 
made by ason of the deceased, the other made by a 
daughter of the deceased, and her husband, by which 
deeds they convey their respective shares of the land, lo- 
cated as above mentioned to the plaintiff. On this testi- 
mony the plaintiff claims an undivided half of the said 
tractofland. To the introduction of all which testimo- 
ny the defendant excepted. The defendant then oflered 
to give in evidence the deposition of the present recor- 
der ofland titles to prove that no relinquishment of the 
land in New Madrid had been made in his office, either by 
St. Aubin or by those who claim as his heirs. ‘This the 
court refused to permit. The defendant also offered to 
give in evidence the deposition of Robert D. Dawson de- 
puty clerk and keeper of the records in New Madrid 
county, to prove that no record was to be found in that 
office of a relinquishment of the land in New Madrid to 
the United States. The court refused also to allow this 
evidence to be given and its opinion was excepted to. 

The defendant then prayed the court to give many in- 
structions, several of which being but a repetition of each 
other, will be omitted. 

The first instruction asked is that they, the jury, must 
be satisfied that. the New Madrid certificate given in evi- 
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dence in this cause was procured, and that the location ave. TERM 
on the land was made by the agency and consent of the 1835. 
said Lewis St. Aubin or of his can, or of those claim- ~"\-—™~ 
ing under him before they can find for the plaintiff. Bryan 
2nd. That unless they are satisfied that Lewis St. Au- yg Yi: 

, ae: : 4 - Wear & Hickman 
bin or those claiming under him have relinquished their 
lot in New Madrid county, in lieu of which the said cer- 
tificate was granted, and by virtue of which the land in 
controversy was granted, they must find for the defen- 
dant. 

3rd. That there was no evidence before them to prove 
that Lewis St. Aubin or those claiming under him, have 
relinquished to the United States the lot in New Madrid 
in lieu of which the certificate above mentioned 
was granted, and by virtue of which the land in contro- 
versy was located. 

4th. This is the same in substance as the second. 

5th. That the plaintiff has given no evidence to sup- 
port the action of ejectment in this case. 

6th. That the New Madrid certificate, and the loca- 
tion under it are void, and cannot support the plaintiffs 
action. 

7th. If they believe that Lewis St. Aubin was dead at 
the time the certificate in question was issued to-him, 
they must find for the defendant. 

8th. Same substantially as the first 

9th. That unless they find that the land in controversy 
was at the time the location was made, authorised to be 
sold by the laws of the United States, they must find for 
the dc f2ndant. 

10th. That the plaintiff has given no evidence to show 
that the certificate, and the location under it was obtain- 
ed or procured by the agency or consent of the said 
Lewis St. Aubin or of those claiming under him. 

11. That the deed of Martin and wife given in evi- 
dence conveys no title to the plaintiff to enable him to 
recover in this action. 

12th. That the plaintiff has given no evidence to show 
that the lands in controversy were granted to the said 
Lewis St. Aubin, in lieu of any land he held in New 
Madrid county. 

13th. Same in substance as the 10th. 

14th. That the location read in evidence by the plain- 
tiff, is evidence to show that Hickman located for him- 
self and not for Lewis St. Aubin, or those claiming under 
him. 

15th. That there is no evidence to show that the land 
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ave. Tera 0 lieu of which the land in controversy was granted lay 

1835. within the limits of the County of New Madrid, on the 
am =~=s'1 0th day of November one thousand eight hundred and 

Bryan twelve. 
16th. That there is no evidencejto show, that Felix 
. Aubin and Agatha Martin were the legal heirs of 
Lewis St. Aubin.” 

The court gave the first and eighth instructions, and 
at the same time gave as an explanation of them, the fol- 
lowing instructions. 

17. Although the certificate was granted, and the lo- 
cation made without the consent of those under whom 
the plaintiff claims, yet, if they afterwards consented 
it is sufficient. It is the same in point of legal effect, as 
if they had consented at the time—and that there is evi- 
dence of such subsequent consent. Lut the court refused 
to give the other instiuctions asked by the defendant. 

The court then on the plaintiffs motion gave the fol- 
lowing instruction. 

18. “That the plaintiff has showed a legal title to the 
possession of one half of the land in controversy.” 

To the opinion of the court in giving the instruction to 
the jury asked by the plaintiff, and in refusing to give 
those asked by the defendant, as also to the explanations 
given by the court to the first and eighth instructions ask- 
ed by the defendant, he excepted. 

The errors assigned by the defendant embrace all the 
de¢isions of the court to which he excepted. ‘The points 
insisted on are as follow: 

Ist. The court erred in giving the instruction_ asked 
by the plaintiff. 

2nd. The court erred in receiving in evidence the re- 
corder’s certificate, and the certificate of location be- 
cause they were not duly certified. 

3rd. That the certificate of the Recorder of land titles, 
called here the New Madrid certificate, is void for un- 
certainty. 

4th. That said certificate is void because St. Aubin was 
dead before it was issued, and because the Recorder did 
not pursue the law. 

5th. That the court erred in refusing to give the third 
and fourth instructions asked by the defendant. 

6th. That the court erred in refusing to instruct the 
jury that it was necessary for the plaintiff to show that 
the location was made by Lewis St. Aubin, his children 
or those claiming under him. 

7th. That the court erred in telling the jury that there 
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was evidence of the consent of the heirs of Lewis St. auc. Team 
Aubin. 1835. 

Sth. That the courterred in refusing the eleventh ine Wen—w 
struction asked by the defendant. Bryan 

9th. That the court erred in not giving the 12th in- 
struction asked by the defendant. 

Ist. The instruction asked by the plaintiff below is, (ye pist. gave cer- 
that the court instruct the jury that the plaintiff has show- tain matters in ev- 
ed a legal title to the possession of one half of the land in idence to the jury, 
controversy. This was to ask the court to tell the jury ee pa sacl 
that they must believe the evidence given by the defen- of which were at- 
dant to establish his title to the possession of the lands in tempted to be dis- 
controversy and therefore wrong. The court then we gp maga 
think committed error in giving this instruction asked by to instruct the ju- 
the plaintiff. = had 

2nd. ‘The act declaring what shall be evidence &c., fe) i eo 
passed 17th January 1825 (see digest p. 362) provides in ion of one half the 
‘ourth section that certified copies of plats, surveys, en-!and in controver- 
tries, New Madrid certificates and locations, and of all oF init —— 
other papers which are by law required to be deposited in structions that 
tie ofhice of the surveyor of the lands of the United States they must believe 
in the State of Missouri, duly certified by such surveyor, ie age a 
shall be received as evidence in the courts of this State. ous. 

It is contended by the defendant, 1st, that the hand When the survey- 
writing of the surveyor ought to be proved: 2nd, that or of the lands of 
i a 3 tn e r : , the U.S. in the 
the Recorder’s certificate, here called New Madrid cer- state of Mo. cer 
tificate is not one which the law requires to be deposited tifies copies of pa- 
in the office of the surveyor of the lands of the United xs required by 
States in the State of Missouri. neg 
‘ : ted in his office, 
ist. It seems as unreasonab‘e to require proof of the his hand writing 
hand writing of the surveyor, as it would to require proof eed not be prov- 

. . . ed to authorise 
of the seal of a court attached to a record of one of the such copies to be 
States of this Union, made evidence by the laws of the given in evidence. 
United States, and therefore wrong. 

2nd. The second section of the act of Congress requires 
that the Recorder shall, on proof of the applicant’s right 
issue a certificate thereof to him; and upon such certifi- 
cate being issued, and the location made on the applica- 
tion of the claimants, by the principal deputy surveyor, 
for said Territory, or under his direction, it shall be his 
duty to cause a survey thereof to be made, and to return 
a plat of each location made to the said recorder, to geth- 
er with a notice in writing, designating the tract located, 
and the name of the claimant on whose behalf the same 
shall be made; which notice and plat the Recorder shall 
cause to be recorded in his oflice &c. 

It is contended here, by the plaintif’s counsel that the 4 New Madrid 


Vv. 
Wear & Hickman 
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auc.Term Recorder’s certificate, here called the New Madrid certi- 
1835. cate is in the nature of a writ of mandamus sent by a su- 
~~ ~perior to an inferior court, which being shown to him it 
Bryan ecomes his duty to obey, and the certificate like the 


Vv. 
Wear & Hickman 


writ is then to be returned to the office of the superior 
whence it emanated. The counsel for the plaintiff in er- 
certificate upon Tor has failed to show any subordinat‘on of the one office 
which a location to the other,and none is known to this court: we there- 
nda ad fore are disposed to regard it as very common affair of 
perly deposited in busimess, and to think it a matter of prudence in the sur- 
the surveyor’s of- veyor to keep the Recorder's certificate (called N. M. 
fice, and a copy certificate) after the location is made lest he should re- 
certified by him *turn with it at a future day and demand another location. 
and giveninevi- In our opinion then the Recorder’s or N. M. certifi- 
dence. cate, although not expressly, was imp.iedly required to 
be deposited in the office of the surveyor ot the lands of 
the United States in the State of Missouri: this certifi- 
cate of the Recorder, as well as the certificate of location 
being in our opinion duly certified, we are of oyinion 
A New Madria that the circuit court committed no error in permitting 
certifeate to A.B. them to be read in evidence. ; 
or “his legal rep- 3rd. The third point insisted on is that the N. M. cer- 
resentatives’” 18 tificate is void for uncertainty. ‘The counsel relies on 4 
Cruse digest 206. 2 Bacon 635, to support his assump- 
tion. ‘The act of Congress confers this privilege on per 
sons owning lands in the county of New Madrid, which 
lands have been materially injured by Earthquakes. To 
ascertain who is the owner of Jand is often a matter of 
great dithculty. ‘To make this business as easy and as 
little mischievous as possible, the then recorder of land 
titles very judiciously adopted this form of certificate: he 
could very easily ascertain to whom the land was origi- 
nally granted; but who was the owner at the time of the 
earthquakes was another and more difficult thing to be 
found out. The lands might have descended to heirs, 
they might have been alienated by deed, those deeds 
might have been obtained from the grantee of the govern- 
ment, by fraud or duresse. He therefore in our opinion 
It seems that “le- very properly allowed the certificate to Lewis St. Au- 
gal — bin or his legal representatives, that is, to the persons de- 
an deriving Tiving title from him whether by descent or purchase. 
title from him by. When an individual makes a deed, he has it in his power 
purchase ordes- to name the person who is to take and therefore it is void 
— for uncertainty, if the person who is to take is not ascer- 
tained. 
Any other rule of construing the certificate would ren- 
der the act of Congress nugatory. The court then we 
think did not commit error in this. 
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4th. The fourth point insisted on that the certificate suc. TERM 
is void because St. Aubin was dead before it was issued, 1835. 
is,in our opinion equally confounded with the third,and ween 
for the same reasons. Bryan 


v. 
Wear & Hickman 


5th. Whether it be necessary for the plaintiff in this 
action to prove that the land lying in the county of New 
Madrid, in lieu of which the Recorder issued his certifi- g,.., New Madrid 
cate, has been relinquished by Lewis St. Aubin or his le- certificate is not 
gal representatives, or whether the land injured shall, on ee a | 

; : . B. being dea 

the delivery of the certificate, by the Recorder, be pre- 5) the time of its 
sumed to revert to, and become absolutely vested in the emanation. 
United States, and no other act required by that law to 
be done by Lewis St. Aubin or his legal representatives 
to vest that land in the United States is a matter about 
which this court is not now prepared to give an opinion, 
and will therefore forbear till it hears more argument in 
this or any other cause that may hereafter be brought up. 

Gth. & 7th. The sixth and seventh points insisted on, 
depend each on the same principle and the court is equal- 
ly unprepared to give an opinion on them as on the fifth. 

8th. The eighth point is that the court erred in refusing ——_ ye ahem 
toinstruct the jury that the deed from Martin and wife, jands of the wife 
conveyed no interest to sustain this action. It was prov- is sufficient to en- 
ed that Martin’s wife was the daughter of Lewis St. Au- b/c B.tomain- 

: r + tain ejectment; 
bine ‘The deed was executed by herself and husband, and although the deed 
acknowledged before a clerk of the circuit court, and to is notso acknowl- 
pass any thing out ofher is certainly invalid: but had it gegen 
been made by Martin alone it would have passed the right wife. 
of possession to the plaintiff during the joint lives of the 
husband and wife; and the right of possession is all that 
our law requires to entitle a plaintiff to maintain his ac- 
tion of ejectment. No error then is committed in refu- 
sing this instruction. 

9th. The twelfth instruction in refusing to give which 
it is insisted that the court committed error is, that the 
plaintiff gave no evidence to prove that the lands in con- 
troversy were granted to the said Lewis St. Aubin or those 
claiming under him in lieu of any land he held in New 
Madrid county. This instruction was asked under the 
inpression that the recorder’s certificate was not duly 
proved; that matter being decided against the defendant, 
it follows that this instruction was rightly refused. 

10th. The point insisted on here is, that the court erred 
in refusing to instruct the jury as prayed in the four- 
teenth instruction. ‘This is a point which will also be 
left undecided for the same reason that others were. 

For the reason above given that the court instructed 
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auc. Term the jury wrongly on the motion of the plaintiff its judg- 
1835. ment is reversed, the cause is remanded. 
ant 
Tindall 
Vv. 
Johnson. 


O. Tinpatt v. D. Jounson. 


1. Depositions taken in a former suit between the same parties, may 
be read in evidence unless there be other objections than their hav- 
ing been takenin a former suit. 


ERROR to the circuit court of Howard county. 


This case differs in nothing from the other except that 
Depesionn thee the defendant below oflered to read some depositions ta- 
ina formersuit ken ina former suit between the same parties which 
between the same were rejected by the court. We have no hesitation in 
parties may be 72 5) 7 “ps if " 
ead in evidence, *2Y ing that the depositions ought to have been read if there 
unless there be Were no other objections tothem. ‘Thestatute allows the 
other objections depositions to be taken and read in certain cases, as 


than their having ., 1... ; ie ae . ee: , 
been takenina » Where the witness resides more than sixty miles from the 


former suit. place of holding court &c. So long as the cause for ta- 
king the depositions exists there is no reason why they 


shouid not be read in the same, or any other suit between 
the same parties. It is objected that the plaintiff might 
have failed to attend to examine the witnesses, because 
he intended to dismiss his suit. This is his own act, and 
if that were the case nothing is seen to hinder him from 
taking depositions a second time to supply any deficien- 
cy in the first. 

; The judgment will be reversed and the cause reman- 
ded. 
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Kearney 
Ve 
Woopson & Trica Apm’s or McCiretianp Dec’p. 


i. In actions on lost bonds, the affidavit of loss &c. may be made be- 
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AUG. TERM 


1835. 
Pw 


Kearney 


v. 
forea Jd. P. Woodson & Trigg 


2, In suits inthe county court to establish a demand against an admin- 
istrator, profert of a bond sued on is not necessary. 
No objection to the plfl’s statement will be good unless a general de- 
iiurrer would lie—and{want of profert is only. cause of special demurer 


. It seems that whether a copy of the note or account sued on accom- 


an inied the petition, is matter in pais,and can only be put on the re- 
dt 


d by bill of exceptions. 

Opinion of the court delivered by McGirx, J.* 

Kearney filed his declaration in the county court, sta- 
ting that McClelland in his life time made a note to him 
for $85, that the same is due and unpaid &c. 

‘The declaration makes no profert of the note. The 
defendants appeared and moved the court to dismiss the 
plaintill’s action on the ground that the court had no ju- 

risdiction of the cause Which motion was by the court 
sustained. 

‘The plaintit! appealed to the circuit court, when the 
cause was submitted to that court for trial, the defen- 
dants moved the court to dismiss the appeal from the 
docket, because the plaintiff has misconceived his renie- 
dy, which motion was sustained by the court. ‘The ap- 
peal was dismissed, to reverse which the cause 1s brought 
here by a writ or error. ‘Toshew that the circuit court 
did right in dismissing the appeal the defendants in error 
have pointed out several objections to the plaintill’s pro- 
ceeding in the county court. 

‘They assume it to be the fact that this is an action on 
a lost bond,and that the statute authorising a suit at law 
on a lost bond requires a certain affidavit which is to be 
tiled with the petition or statement of the plaintill’s de- 

mand, which is to be done some ten days betore the court, 
nad that this aflidavit is to be made in the court where the 
cause is to be tried. Whereas the ailidavit in this case 
appears to have been taken before a justice of the peace. 
Itis true the act of the General Assembly passed Jan, 

17th 1831, see acts 66, requires the affidavit to be taken 
before the court competent to try thesame. Now as the 
party must’commence his suit by filing his petition in the 
clerk’s office befere the court sets, and the affidavit must 
then be filed also—there would be no court in most cases 





“Wash Judge, absent. 
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aUG. Term tO administer the oath to the party; with a view to reme- 
1835. dy this inconvenience, the legislature on the 5th Jan. 1833 
way passed an act authorising the aflidavit to be taken before 
Kearney adjustice of the peace. See page 89 of the session 1833. 


This disposes of all objections as to the affidavit. 

The next objection is that no profert is made in the 
declaration. ‘The answer to this is, that the law which 
Insuitsinthe authorises the party to sue in the county court says, the 
thecounty court party shall file a statement of his claim shewing the na- 
to establish a de- PE Pe 
mand against an tre of his demand. 
administrato~, This statement without making profert is sufficient. 
el of a —_ The statute of amendments says, the want of profert is 
sue nis not ne- ° ° ‘ . 

Sees. only cause of special demurrer. See revised code 129-30 
No objection to sect. 10. As there can be no demurrer in the county 
the plil’s state- court we think nothing ought to be taken advantage of as 
st will begood to the goodness of the petition, unless it_be such matter 
uniessa genera 7 

ences Mill would be good on general demurrer. 4 
lie—and want of It is therefore ruled that the want of profert in the 
profertis only statement is no ground for dismissing the plaintifl’s suit. 
cause of special le iene ileal ” ‘alge van siabtie dieelele 
deewereer. is next objected that l le Cause was rightly dismisse 
Se eneans that because the act authorising proceedings,in the county 
whether a copy of court requires that when a petition is filed there, for a debt 
the note orac- oy demand, it must be accompanied with a copy of the ac- 
count sued on ac- — seid I eee, j sa 
companied the count or note sued on Which was not the case here. 
petition, is matter ‘There is nothing on the record which shews how that 
in pais, andcan’” matter was. Whether the copy of the bond did accom- 
only be put on the : ie ee ‘ ape”. ae ore in 4 
record by bill of Paby the petition or not, Is a lact in pats, and can only be 
exceptions. put on the record by a bill of exceptions. But let this 
matter be as it may, the record no where shews that this 
matter was ever decided on by the court below, nor have 
we any right to suppose it wasever brought to the view 
of the court; and the party in his motion says the cause 
ought to be dismissed because the plaintil has mistaken 
his remedy. Jlow the want of filing the bond with the 
clerk or the want of sending a copy thereot with the pe- 
tition can be understood to be a mistake of the remedy, 
we cannot very well see. 

We are of opinion that the circuit [court]‘did wrong 
in dismissing the plaintill’s case. 

The judgment is reversed, the cause is remanded to be 
reinstated and tried. 


Vv. 
Woodson & Trigg 
Adm’rs. 
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Burk ET at. v. Frurnoy, W. & D. S. Lamme. 


1. Billin equity—Bill states that executions issued from cir. ct. against 
A. and were levied on certain lands which were sold by shff., and 
that B. & C. became the purchasers and afterwards sold to comp’ts. 
—that A. had before the sale purchased the land of D.—and being in 
insolvent circumstances, had, to defraud creditors, caused D. tomake 
the deed, before the sale, to A’s infant children—Prays that the deed 
to A’s children be set aside and a conveyance made by D. to comp’ts. 

. Held that B.& C. and D. should have been made parties. 

3. The judgments were obtained betore.a J. P. & transcripts filedin the 
cir. ct, and executions issued by the clerk—Held that it must appear 
before an Ex’n. could be issued by the clerk, that an ex’n. had been 


issued by the J. P. and returned nulla bona—and without this proof 


a decree could not be made against any of the defds, 

An Ey’n. returned ‘not satisfied by levying on the property of A. and 
making $29" insufficient—it must shew that A. had no more goods 
Ke. 


Opinion of the court was delivered by McGirx J.* 
Flournoy & Lammes, brought a billin the circuit court 
of Clay county, against Burke and his infant children. 
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1835. 


Burk et al. 


v. 
Flournoy & others 


The bill charges that in June 1832 certain tracts of gi)! in equity— 


land were sold by the sheriff of Clay county on several 
executions issued from the clerk’s oflice of the circuit court 
of Clay county against Burke at the suit of several per- 
sons, among whom Flournoy was one, and that at 
the sale Amos Rees, Michael Arthur and David R. Atchi- 
son became the purchasers and that the sheriif made a deed 
to them for the land in due form of law. 

The bill farther alleges that afterwards on the 15th of 
September the purchasers made a deed of conveyance to 


the complamants for the lands which was in due form of 


law &c. 

The bill farther shews that at the time of the sale of the 
sheriff, Burke had no legal title to the land. But that be- 
fore that, Burke had bought the lund of one Joshua 
srovles for the consideration of four hundred dollars. 
The bill farther charges that Burke caused Broyles to 
make a deed of said land to his infant children with a view 
to defeat and defraud the above named creditors, that 
when Broyles made said deed, Burke was greatly indebt- 
ed and in insolvent circumstances, 

That he paid for the land out of his Burkes,own money. 
Then prays that the deed from Broyles to the children 
nay be set aside, and that Broyles may convey the land 
tu the defendants. 

Samuel Burke answers the bill, he admits that the land 
was purchased with his money, but says it was not done 


*Wash Judge, absent. 


Bill states that ex- 
ecutions issued 
from circuit court 
against A. & were 
levied on certain 
lands which were 
sold by sheriff, & 
that B. and C. be- 
came the purcha- 
sers and after- 
wards sold to 
complainants— 
that A. had be- 
fore the sale pur- 
chased the land of 
D—and being in 
insolvent circum- 
stances, had, to 
defraud creditors, 
caused D to make 
the deed, before 
the sale, to A’s 
infant children— 
Prays that the 
deed to A’s chil- 
dren be set aside 
and a conveyance 
made by D to 
complainants. 


my 
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auc. TERM With a view to defraud creditors, but with a view to se- 

1835. cure his wile and children in a permanent home: he ad- 
waa ~=mits at the time he made the purchase he was largely in- 

Burk debted, but not beyoud his means to pay, if his ¢ ‘reditors 
had been indulgent, as they promised to be, denies all m- 
tent to commit fraud &e. 

The Guardian of the children denies all knowledge of 
the matter. The cause was set down for hearing, the 
complainants gave evidence of the execution and judg- 
ment &c. 

he court decreed that the deed from Broyles was = 
The court farther decreed that Broyles should conve 
the land to the complainants by a given time, and if th: i 
were not done then a commissioner should do it. 

Heldthat B.&C. It 1s objected to this decree, first. that it is erroneous, 
and Dshould have in decreeing any thing against Broyles as he was no 
— made par- party to the suit. This objection is be »yond doubt a good 
one, Broyles should have been a party; he is not bound 
by this decree. It is next objected that Rees, Atchison 
and Arthur should have been made parties. This objec- 
ticnis good also. The rule is that all parties in interest 
should be made parties to the suit. This is more appa- 
rent when we look to the deed of these persons made to 
the complainants; a question may arise on that deed 
whether they have conveyed any thing to the complain- 
ants. Instead of a decree for the complainants, the bill 
should have been dismissed for want of proper parties, 
_— but without prejudice. A question was raised by the ap- 
were obtained be- pellants w eh regard toa portion of the evidence. It ap- 
foreaJ Pand pears thet Paeonts on which these executions issued, 
ee were olftained . before a justice of the peace, and that a 
andexecutions transcript had Been filed with the Clerk of the circuit 
issued by the ~— court, and that og this transcript — executions issued. 
vaccine The act of the general assembly authorises this to be 
beforeanExn. done, but it re paras that before any execution can issue 
could be issued by on the judgment thus filed in the clerk's otlice an execu- 
=a clerk, that an tion shali have issugd from the justice, and returned no 
2x°n. had beenis 
seed by the 3 P “goods to be found. 
andreturued nulla Jn this case the only evidence of the facts were found 
a em a on the justices’ docket or transcript, which says an exe- 
decree could not Cution had issued, and that the constable returned not 
be madeagainst satisfied by levying on the property of Burke and making 
any of thedefds. some §29—the return does not shew that the defe ndant 
recente com Burke had no more goods &c. The Jaw is express that 
levying onthe no execution can go from the clerk’s office tilla return of 
tis 98s Bo of A and nulla bona is mi ide to an execution issued by the justice. 


ing $29” in- r . Bs ce eM ia ye. eens 
pre se a There being no proof on this subject the decree could 


Vv. 
Flournoy & others 
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not be made against any of the defendants. As to the ava. TERM 
manner of making this’ proof, see the cause of Coons v. 1835. 
Munday 3rd vol. Mo. R. 373.  sieiallieaae’ 

The decree of the circuit court is reversed. the cause is Dobbins 
remanded for further proceedings and with leave to 
amend the bill. 


Vv. 
Thompson. 


must shew that A 
had no more goods 
&ec. 


Dossins vy. Tompson. 


1. Forcible entry and detainer—judg't. for plffi—certeorari to justices 
and cause removed to circuit court—cause there dismissed for want 
of notice of the writ. 

2. If a notice be served by leaving a copy it must appear to have been 
lett with a while person of the tamily. 

The return shewed it was served on one F. whom the shff. consider- 
ed a member of the family—parole evidence was offered to shew that 
I’. was a member of the family—Held that this should have been re- 
ceived if necessary—but was unnecessary, and did not supply the 
other defects,—and the rejectionof it by the court was not therefore 
error. 


e 


Opinion of the court delivered by McGirx* J. 

‘Thompson brought a suit of forcible entry and detainer Forcible entry and 
before two justices sof the peace to recover possession of ‘ gee ie 
a lot of land—the plaintuf ‘Thompson had a judgment— ri ret eth pac 
Dobbin took out a certiorari from the office of the circuit cause removed to 
court of Iloward county. cieeuit court 

cause there dis- 

When the cause was brought into the circuit court missed for want 
Thompson moved the court to disiniss the suit because he of notice of the 
had not been served with a notice of the writ as the Jaw ¥" 
requires. ‘The case was dismissed, and this is the error 
assigned by the plaintiff in error. 

It appears that a notice had been served by the sberilf 
on one Charles french and the question was whether the 
service was good or not. ‘The 34th section of the act 
regulating prac tice of law, R. C. 630 says, notices in the 
progress of a cause may be served by the sheriff in the 
sume manner a writ of summons is required to be served. 

The 5th section of the act points out the mode of serving 
a summons. . 

The sheriff returns that he served the notice on Charles — cae 

'rench who was at the house of Thompson, and had been a copy it must ap- 


for several years a boarder in the family, and he consider- ang to have been 
eft with a white 
—— ———————— gerson of the fam- 
. idigs Wash absent. ily. 
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auc. Term edhim to bea member of Thompson’s family &c. When 
1835. this case was before the court on the first argument we 

wm = thought the return good enough; but now we think oth- 
Dobbins wise. 

Shs: The 5th section says the service of a summons shall be 
by reading the writ &c. to the defendant or by leavinga 
true and attested copy of the same at the dwelling house 
or place of abode of the defendant, with some while person 
of the family above the age of 15 years &c. 

The objection now taken to the service of the notice is 
that Charles French does not appear to be a white person 
of the family. The law was not willing to have this co- 
py left with a black person, it must be left with a white 
person. The return should shew this which it does not 

The return shew- do. ‘The service is therefore bad. The plaintiff in the 
edit was served certiorari offered evidence to prove that French wasa 
ee ead: resident or member of Thompson’s family: this we think 
ered a member of might have been done if necessary. ‘Thisevidence was ob- 
the famly—parol jected to and excluded by the court. But this exclusion 
ei was ois a matter of no consequence as he offered none and gave 
ered to shew that ge 
F was a membernone, to shew Charles French was a white man—with- 
of the famity— = gut which his case would still have been bad. 
coe etn a If this evidence had been given it would have proved in 
received if neces- Substance no more than what the return proved already, 
sary—but wasun- and then the case would have been just where itis. The 
a party seems to have only directed his proof to fill up the 
other defect,—& defect as toC. F. being a member of the family, the party 
the rejection of itseems to have thought this was the only defect; now it 
by the court was may be, that the party had no evidence as to the fact 
not therefore er- aed J } a 
ror. whether C. F. was white or not. If he had oilered that, 
and it had been rejected then the judgment would have 
been reversed. It is argued that the court refused to hear 
any parole evidence: we do not so understand it. 

There is no error in the judgment of the circuit court 

—it is therefore affirmed. 
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Tue Srate To THE usE oF Gentry & WIFE 
2 : i 4 120 
Fry & orners. 104 333 
ieee 
4 120) 
1. Action of debt by Gentry and wife (in the name of the State) against 156_518}) 
Fry as guardian of Elvira ry the wife of Gentry and his securities 
on their bond—marriage alleged since the bond was made—Breach 
that Fry had received large sums of money as such Guardian &c.— 
plea, that by an act of the general assembly of Mo., Gentry and his 
suid wife were divoced from the bonds of matrimony—Demurrer to 
plea and joinder—Judg’t. for defds.—and writ of error. 
2. Opinion of Judge McGirk—T he act of the General Assembly gran- 
ting the divorce 1s unconstitutional—and the plea bad. : 
. Opinion of Judge ‘Tompkins—The act of the Gcneral Assembly is 
unconstitutional; and the plea bad. 


WRIT of error to the circuit court of Marion county. 


Opinion of Judge McGinx.* 


This was an action of debt brought in the name of the Action of debt by 
State to the use of Gentry and wile, against Fry as the Gentry and wife 
Guardian of Elvira Fry, the wife of Gentry and also — pei pl 
against the securities. Since the bond was made the mar- Fry as Guardian 
riage took place—several breaches were assigned on the of Elvira Fry the 
condition of the bond, alleging that Fry had received large inl sag 
suis of money belonging to the minor Elvira, and had their bond—mar- 
luiled to pay the same over. riage alleged 

‘lo this action the defendants pleaded that on the sonar Saag 
day of february 1833, the said Elvira was by an act of the Breach that Fry 
general assembly of the State of Missouri divorced from hed received 


; Ralesee ss ¢ 0- 
the bonds of matrimony subsisting theretofore between |*78° Sums al m 


. ney as such Guar- 
ler and Gentry. dian &c. plea, that 


To this plea the plaintiff demurred, the court overruled by an = — 
the a Gg es EN . ¢ general assemby 
he demurrer and gave judgment for the defendants. oy yo, Gentry & 
lis case involves the question whether or not the legis- his said wife were 

pene eed __.____ divorced from the 
. bonds of matrimo- 


*Wash Judge, being absent. ny—Demurrer to 
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auc. Term latute can constitutionally pass an act divorcing a man 
1835. and his wife from the obligations and duties taken on them 
wa by entering into marriage. To sustain the position that 
TheState theact is unconstitutional Mr. Chambers argues as fol- 
Fry & aiden lows: Pade 

; ; “In the former argument of this case the counsel for 
plea and joinder— the plaintill’ made four points for the consideration of the 
Judgment for court. The same are now insisted upon. ‘The first po- 
detds—and writ sition is that marriage is such acontract as was contem- 
nein plated by the framers of the constitution of the United 
Argument of pli, tates and of this State. ‘The term, marriage, as used in 
counsel (incorpo- our language is borrowed from the French words marrier, 
rated by the judge sionifymg to marry—and mari a husband, and is defined 
neti mean by commentators, “a civil and religious contract 
whereby a man is joined and united to a woman for the 
purpose of civilized society.” The latin word maritagi- 
um Which corresponded with the term marriage in the 
English was likewise used under the feudal system to de- 
note the giving of a ward or widow in marriage, and the 
portion and Jands which the husband took by. the mar- 
riage. Before entering into a minute investigation of this 
contract as it has been treated and considered by writers 
on the civil and common laws—it may not be unprofita- 
ble to examine the light in which it has been held by other 
nations than those from whom we borrow our laws. 
This institution as a civil regulation or contract was first 
introduced by Cecrops, King of the Athenians, into 
Greece, and after his reign down to the end of the Com- 
monwealths, it continued to be regarded m the light ofa 
contract and laws were made to enforce and protect it, 
as also the rights of the parties under it. The age at 
which the parties should marry—the form in which it 
should be sulemnezed—and the time of the year when con- 

summated was all regulated by law. 
ti Among the nations less civilized the custonis are vari 
i ous; but through all, the evidence is plain, that it is es- 
teemed a contract. Thus, in ‘Turkey and the Ottoman 


































> Empire a man may have three sorts of wives, and but one 
woman of the first class. The first is called legitimate, 
and is made by the mutual consent of the parties and the 
i sanction of the parents of the female. The second, wites 
i in kebin, are hired wives, which may be repudiated upon 





the expiration of the term of time, and thirdly—slaves— 
these are bought. In Russia the lover goes to the house 


of the bride’s mother and says, “show me your merchan- 
dize I have got money,” and if both agree and the parents 
| are satisfied with the husbands presents, the marriage |s 
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immediately confirmed. Among the Persians the Abipo- 
mions, the Chinese, the Hebrews, the Assyrians, the in- 
habitants of Sumatra, and most of the savage nations of 
Asia, Africa and America, the wife is purchased by the 
husband, either at a stated price, or by presents. Yet 
in all these nations, there are laws or customs for the re- 
gulation of ‘the contract and defining the reciprocal du- 
lies Of the husband and wife. 

There is also one fact, which attends this contract 
wherever it exists—and that is, that upon the marriage, 
the wife and all of her property passes in potestatum viri, 
into the power and disposal of the husband. The hus- 
band immediateiy upon the celebration of the marriage 
becomes possessed of the absolute control of the person 
and efleets of the woman, and the laws or customs of all 
countries furnish him the right to enforce and exercise his 
just authority over them. In the barbarous and semi- 
barbarous nations, his right over the person of the wife 
is more extensive than in the more civilized, but not more 
certain and defined, than in our own country. These 
facts are brought to the recollection of the court, only for 
the purpose of shewing that in all nations and tribes of 
which history furnishes us any evidence of their laws or 
customs, the institution of marriage is esteemed and con- 
sidered as a matter of trade or barter; as a céntract 
highly municipal in the consequences which follow and 
are attached to it, but not the less a contract between the 
contracting parties, whether these be the husband and 
wife alone, or the husband on the one part and the pa- 
rents or Guardians on the other, or as it exists amongst 
the Persians by the intervention of females on behalf of 
the husband and the parents on the part of the wife. 

Every people esteemit binding trade and furnish the 
injured party a remedy against the oflending party for 
the reparation of the injury and the epforcement of his or 
her duty. 

Those to whom we refer for the first principles of our 
system of civil jurisprudence, have but done and held this 
contract as all other nations have esteemed it, until the 
time of Pope Innocent III, the ceremony was looked up- 
on as exclusively a civil contract. There was no solem- 
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nization of marriage in the church, facie eclesie—but 4 
2 . 1Rol. Abr. 359. 
the man came to the house where the woman inhabited | sid. 64. 


and led her home to his own house, which was the ceremo- 

ny then used. Pope Innocent the III, gave to the cere- 

mony the-character of a divine institution, and elevated 

it to the dignity of one of the holy ordinances of God, and 
16 . 
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requiring the sanction of the church for its validity. 
Since then it has been held by many denominations, and 
at this day, is by some both Protestant and Catholic, 
viewed as a sacred ordinance, or religious contract, re- 
quiring the presence of one authorised to administer the 
sacrament, at its celebration. It is in no wise necessary 
for our present purpose to pause to enquire into the na- 
ture of the sacred sem which the act of Pope Inno- 
cent has thrown around this ceremony, for as will here- 
after be shown, this elevation of the institution has not in 
any wise changed or varied the character ascribed to it by 
the civil law. It is however, worthy of observation that 
even amongst canonists the investment of the marria 
ceremony with this additional sanctity of character did 
not change or vary their understanding of its obligations 
and attendant circumstances between the contracting 
parties. These still continued to hold it asa contract of 
divine creation, requiring the consent of the parties be- 
fore it had any binding eflicacy and that once given 
though not in the form prescribed by the church, rendered 
it valid and operative. From the act of Pope Innocent 
has flown that portion of the definition of the term mar- 
riage which commentators have given to it, and which we 
have quoted above, viz: “religious contract.” 

Almost every commentator on civil law, prior to the 
time of Sir William Blackstone has invested it with the 
double character of a civiland religious contract, but no 
one hasat any time treated it as less a civil contract, be- 
cause of this double character. 

I now come to the consideration of the question, wheth- 
er marriage was such a contract as was contemplated by 
the framers of the United States, and State constitutions; 
and first I ask leave to show what the term contract in 
its legal sense embraces. It has been urged that there 
are two meanings that may be attached to this term, but 
that as used by the framers of the constitution, it could 
only have been intended to embrace contracts of a pecu- 
niary obligation. It is a sufficient reply to this argument 
to say that the term contract has but one legal and tech- 
nical definition, and that it does not extend so far as to 
affect the political relations which exist between the gov- 
ernment and its citizens, when thése relations are of pure- 
ly a political character. Certain it is that there are ma- 
ny relations between the citizen and the government, 
which are, and many others which are not embraced 
within the legal and political operation of thisterm. The 
right of an individoal to an office if the tenure is by the 
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pleasure of the appointing power, ceases upon the order avo. TRRM 
of that power, properly expressed, and he cannot longer 1835. 
hold it, If it is an office which the legislature may des- —<.——™- 
troy or vacate, and they do destioy the office, the origi- The State 
nal undertaking, that he should hold it for a given time & oth 
will not enable him to do so after the destruction of the * * “™e™ 
office; for this is purely a political regulation, and the 

contract ceases to bind when the oflice is destroyed. 

The same argument will apply to many other condi- 
tions and regulations between the state and citizens. 
But there are likewise many other instances in which the 
rule operates to bind the contract between a state and its 
citizens, as between any other two contracting parties. 
In every instance where the transaction can be brought 
within the technical definition of a contract, there I ap- 
prehend the term will apply in the sense understood by 
the framers of the constitution, and all instances coming 
within that definition the courts will be bound to so con- 
strue as toe protect them by that instrument. 

Writers on general law define the term contract to be 
‘“Duorum pluriumve in idem placitum consensus obliga- 
tionis licite constituendae vel tollendae causa datus. 

“That is, where the consent of two or more persons in 

the same thing, is given with the intention of constititing 

or dissolving some lawful obligation.” Mr. Powell with Powel on con- 
much perspicuity defines it to be “a transaction in which “*“ 

each party comes under an obligation to the other, and 

each reciprocally acquires a right to what is promised by 

theother.” Jacobs says “it is a covenant or agreement Jacobs Dic. con. 
between two or more persons, with a lawful considera- 

tion or cause.” Pothier defines it to be, “the consent of Pothier on obliga- 
two or more persons to perform some engagement or to tion 3. U.S. con. 
receive or modify an engagement already made.” ne 

Chief Justice Marshall defines a contract to be “a com- 
pact between two or more parties.” 

A number of additional definitions of this term are to 
be found and might be cited, but the above are sufficient 
to prove that the termhas a legal and definite technical 
meaning, which was understood and adopted by the fra- 
mers of the United States and the state constitution. 
The definitions above given have been adopted by the U. 
S. Supreme Court and acted upon by them. Judge 
W ashington ia his opinion in the Dartmouth college case, 
adopts the language of Mr Powell as being the sense of the 
term as used in the constitution. Itis but a fair and rea- 
sonable inference, that the able author of the 44th member 
of the Federalist, understood it in the sense of the above 
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aug. TERM definitions, and if a proper attention is bestowed to his 

1835.. _ language, it will prove that my hypothesis does not do 
—— injustice to the assertion that he so understood its’ His 
The State language, treating of bills of attainder, ex post facto laws 
and laws impairing the obligation of contracts is, “The 
two former are expressly prohibited by the declarations 
Federalist No. 44. prefixed to some of the state constitutions and all of them 
are prohibited by the spirit and scope of these fundamen- 
tal charters. 

Our own experience has taught us nevertheless that 
additional fences against these dangers ought not to be 
omitted. Very properly, therefore, have the conven- 
tion added this constitutional bulwark in favor of person- 
al security and private right.” 

These authorities and the language of the last quotation 
prove most conclusively, that the term contract as used 
in the constitution, embraced not only contracts of a pe- 
cuniary obligation, but “every executed agreement, wheth- 
er between individuals or between individuals and a 
state, by which a right is vested, and every executory 

eement which confers a right of action or creates a 
binding obligation in relation to subjects of a valuable na- 
ture, such as may be asserted in a court of justice.” 

This is the definition as received and acted upon by the 
= judiciary of the Union and recognized by ‘the 
able commentators on the constitution. Judge Story 
Story’s com. on uses this lucid and emphatic language; speaking of the 
sec.707... ~+~« term contract, he says, “It has always been understood 

that the contracts spoken of in the constitution, were 
those which respect property or some other objects of 
value, and which are capable of being asserted in a court 
of justice.” 

It is therefore not essential that the contract should be 
exclusively of a pecuniary character, if it has created a 
vested right, or if it has given the right of action, or has 
created an obligation which a court of justice may en- 
force, then is it within the provision of the constitution 
and protected by it. The opinion and expressions of C. 
J. Marshall in the Dartmouth college case, does not in 
the least militate against the correctness of this counclu- 
sion. For in that case, he adopts the definition given by 
Justice Story, and although: he illustrates the exceptions 
to the definition by the case of the general rights of the 
legislature to legislate on the subject of divoree—“yet I 
do not understand him as at all withdrawing any thing 
from the force of the position I have assumed from this 
case. The right of the legislature to pass general laws 
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concerning divorces, has never, that I know’ of, been de- ava. ‘Term 
nied, nor is it now questioned, it is only their right to 1835, 
pass special laws for special cases, that their power is dis-§ =w™ 
puted and that question is not touched by the judges opin- TheState 


v. 
Fry & others. 


ion now under consideration. As it has not been urged 

in the argument, I therefore deem it unnecessary to detain 

the court upon the distinction attempted to be drawn be- 

tween the contract and the obligation of the contract. 

Believing that I have established by the current of author- 

ities, what is the true definition of the expression used by 

the constitution, I shall next proceed to show that mar- 

riage is acontract and is embraced within that definition. 
lackstone says, “our law considers marriage in nO Black. com. 433 

other light than as a civil contract. * * * * And takin 

it in this civil light the law treats it as it does all other 

contracts, allowing it to be good and valid in all cases 

where the parties at the time of making it, were in the 

first place willing to contract—secondly, able to con- 

tract, and lastly, actually did contract in the proper 

forms and solemnities required by law.” 

Bacon says, “marriage is a compact between a man Bac. Abr. 523, 
and a woman for the procreation and education of chil- 530. 
dren.” He also borrows Swinburn’s definition of the 
manner in which it must be solemnized. ao 

Chancellor Kent defines it to be a contract jure gent 
um and consent is all that is necessary. ; Reeves Deni Re- 

Reeves in his Domestic relations, says, “It is a mere Jat. 196. 
civil transaction to be solemnized in such manner as the 
legislature may direct.” 

Hoffman in his legal outline, adopts the definition of Hoff. legal out- 
Rutherford, who defines marriage to be, “a contract -be- lines 148. 
tween aman and a woman, in which, by their mutual , pin, nie 
consent, each acquires a right in the person of the other 
for the purpose of their mutual happiness, and for the 
production and education of children.” 

Many other authorities might be cited but these I pre- 
sume will suffice to prove, that marriage has always by 
the commentators on civil law andalso by the courts, been 
held and considered in the light of a civil contract. If 
then the conclusion be true, that it has heretofore been 
at all times by commentators and by the courts, regarded 
as acivil contract, on what ground can the argument rest 
that it was notso regarded by the framers of the consti- 
tution? It, at the time of framing that instrument, and 
for centuries before, had been treated as a contract, pos- 
sessing all the attributes of other civil contracts, in its 
formation—conferring rights in themselves valuable and 
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capable of being enforced in a court of Justice—and with 
this understanding of the manner in which it was regar- 
ded by jurists, the constitution was framed by individu- 
als fully apprised of the fact—and can it now be supposed 
that it was not so understood, or that they intended to 
exclude it from the protection of the constitution. 

Marriage has always been held in law a valuable con- 
sideration, on which to predicate a contract either be- 
tween the husband and wife or third persons—it is foun- 
ded upon the consent of the contracting parties—it gives 
vested rights, both to the persons and property of each of 
the contracting parties—and why then when it possess- 
es all these ingredients of the definition of the term con- 
tract before given, shall it be said not to be embraced 
within its provisions or spirit. But if there existed any 
doubt upon general principles, whether marriage was, a 
contract within the spirit and meaning of the constitu 
tion—that doubt, I think is removed by the opinion of 
Justice Story in the Dartmouth college case. 

Of this contract he says, “As to the case of the con- 
tract of marriage which the argument supposes not to be 
within the reach of the prohibitory clause, because it isa 
matter of civil iastitution, 1 profess not to feel the weight 
of the reason. In a legal sense all contracts recognized 
as valid in any country may be properly said to be mat- 
ters of civil institution, since they obtain their obligation 
and construction jure loci constructus.” This doctrine 
has again been taken up and acceded to by Chancellor 
Kent in his commentaries, and has been generally receiv- 
edas settling the question. 

To obviate the force of the authorities and decisions 
which treat marriage as a civil contract two resources 
are drawn upon. First, it is said that marriage is nota 
contract but a civil relation and that the term contract 
has been used from its comprehensive signification and to 
distinguish it from a religious institution. The term con- 
tract could not have been adopted by legal writers, from 
a wish to distinguish it from a religious institution——for 
prior to the association of the institution with the religion 
of the country, it was thus defined, and at that time was 
treated purely as such. After the reformation it was 
again so considered by jurists and by the prelates of the 

piscupal church of Mngland, and only by common con- 
sent were they permitted to assist in its solemnization. 
During the existence of the Commonwealth, it was exclu- 
sively solemnized by the justices of the peace. If on the 
other hand it was adopted from the comprehensiveness 
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of the term contract, then does that fact prove its aptness 
and fitness to express the idea intended to be conveyed. 
I am not aware that it is in any view of the case under 
consideration, necessary for me to controvert the assump- 
tion that marriage is a civil relation affected by climate, 
area of country and other causes. Neither do I feel call- 
ed upon to oppose the doctrine, that it should be under 
the control of the municipal law of the land. Whether 
it be a contract or a relation, it certainly is of so extended 
a character—embraces so large a portion of the whole 
people of a government, and enters so extensively into 
the morals, manners and regulations of society, that it is 
very properly made one of the special objects of legisla- 
tive attention and care. 

But this admission by no means concedes, that individ- 
ual rights accruing under it, can with more facility be im- 
paired or destroyed. 

Secondly, it is said that marriage is not a contract but 
a civil relation, the incidents of which, are so highly mu- 
nicipal in their character, that it ought to vary with the 
varying condition of the country and pecple, and be en- 
tirely subject to the municipal Jaw. 

To prove it not a contract, but a relation of the above 
character, its incidents are referred to and its peeuliar 
qualities recited. It is admitted that marriage as a con- 
tract has many incidents, conditions and attendant cir- 
cumstances, which prominently distinguish it from every 
other contract. Many of-these incidents, conditions and 
regulations are such as the positive laws of the land have 
superadded for the wholesome regulation of society to the 
laws of nature and morality; but all these peculiarities I 
contend do in no wise detract from its character of a con- 
tract. Every contract has attached to it many incidents 
peculiar to itself, and not found in any other contract not 
of the same class or species, yet every contract of what- 
ever class, species or kind it may be, must possess those 
principal distinguishing features which run through all 
contracts, and whenever it does possess these, it is enti- 
tled to the appellation and consideration of a contract, 
notwithstanding the peculiarities of the incidents which 
may be attached to either the persons who are the con- 
tracting parties, the consideration moving to the contract, 
the particular form required by law, of entering into it— 
the indissolubility of it after having been entered into— 
the rights and duties which flow from its consummation, 
or any condition resulting to the surviving party after 
the contract is at anend. ‘These, however varied they 
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may be (and there are as many varieties as there are kinds 
of contracts) cannot make a transaction, which has an 
expressed consent between two persons, able to give that 
consent for its foundation and a valuable consideration 
moving between the same parties, less a coatract, than if 
they were not attached to it, or did not make a part ofit. 
Hence I infer, that although the contract of marriage can 
only be made between a man and a woman, has the afiec- 
tions of the heart and the mutual happiness of each for its 
consideration—although upon being entered into, each 
acquires a right to the person of the other—requires par- 
ticular forms for its solemnization—is indissoluble by the 
consent of the parties——has for its end the procreation and 
education of children. Although the legal existence of 
the wife becomes during coverture merged in that of 
the husband, she acquires her right of dower in his es- 
tate after his death, and he becomes possessed of her es- 
tate and property with an absolute or limited estate. 
These are but incidents which the condition of mankind 
and the welfare of society have imposed, and do no more 
detract from tue purity of this contract tlian do similar 
or dissimilar incidents in any other cuatract, where a like 
necessity exists. 

In the United States the question has never that I 
know of, been judicially settled, how far the lex loci con- 
tracius, governs the marriage contract, nor in what ca- 
ses the lex domicilii should prevail; to determine the valid- 
ity of the marriage contract, the lex loci contractus has 
prevailed by the operation of the jus gentium and al- 
though this latitude is repugnant to the general princi- 

les of law relating to other contracts, yet this innova- 
tion has been admitted from policy and: the comity of 
nations, by common consent and general adoption. As 
to the validity ef divorces granted by a foreign court, to 
citizens of this state, or as to causes of divorce between 
persons not contracting within this state, they remain 
yet undetermined in the United States, and the current 
of English, Scotch and French decisions varying on this 
question. The English courts have gone far towards sus- 
taining the dex loci, whilst the current of decisions ‘in 
many of the State courts would seem to admit that the 
states in which the parties have become domiciled, have 
the power of adjudication on the violation of the con- 
tract. However the question may ultimately be deter- 
mined as to lex loci and the lex domicilii, in relation to 
the validity of divorces, it cannot operate now to prove 
that marriage is less a contract. For as said ‘by the 
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court in the Dartmouth college case, the general laws of 
a state in relation to divorces are not impairing the obli- 
gation of a contract but a means of enforcing it. 

Another fact which renders marriage a highly munici- 
pal contract is, that it is in part executed and partly exe- 
cutory until the death of one of the parties, and upon this 
ground the lex domicilii is justified in prescribing condi- 
tions and incidents, which it would not in any other case. 
lam not prepared to admit the power of the legislature 
to change the law, so as to affect the lex loci of prior 
marriages;—but should it be conceded, it will only be 
conceding neon to the legislature to enforce this con- 
tract by releasing the unoflending party from an_obliga- 
tion which has ceased to be binding because not mutual- 
ly observed. As to the illustration of the dower inter- 
est of the wife in the property of the husband, and of the 
courtesy of the husband in the lands of the wife—these 
and the statute of descents and distributions are doubtless 
subject to the control of the legislature of the State 
where the property is, and not where the parties are 
domiciled: yet when the legislature alter, vary, or change 
these, they do in no wise affect a perfect right or choate 
right of either party. For instance the woman’s right of 
dower in her husband's property is contingent, and that 
contingent right depends upon two other contingencies, 
which are, first, that she shall survive her husband, and 
secondly, that the law of the land where the property is 
at the time of the husband’s death wil allow her dower. 
Therefore, when the contract is made the agreement of 
the parties is not, that the wife shall have one third of 
her husband’s lands during her natural life, and one third 
of his personal property absolutely; but that she shall 
have so much of each as _ the law of the State where the 
property is may allow her at the time of her husband's 
death. The fact that marriage is a contract by the jus 
gentium sustains this interpretation of the minds of the 
parties at the time of entering into the contract and the 
extent to which the lex loci forms a part of it. Thesame 
reason may extend to causes for a divorce, declared to be 
causes by the legislature, after the marriage is consum- 
mated. I have shown what in my understanding of the 
law, is conclusive, that marriage is a contract and protec- 
ted by the constitution. I shall now enquire into the 
second clause of the first point made, and that is, that 
there are vested rights under and by virtue of the mar- 
riage contract, which are protected by the constitution 
and laws of the land. 


17 


130 


AUG. TERM 


1835. 
SF an 


The State 


v. 
Fry & others. 





131 SUPREME COURT OF MISSOURI. 


AUG. TERM I feel relieved from the necessity of quoting many au- 

1835. thorities upon this branch of this division, for as 1 under- 

wm ~@ stand the argument, it is not denied that it does confer 

The State and create vested rights, but that in the case at bar, the 

v- act pleaded does not take from the plaintiff any such ves- 

Fry & others. ted right. With a view to examine this point the au- 
thorities are chiefly cited. 

ee The general rule upon this subject is that the husband 

Glaucy’s rights of becomes entitled upon the marriage to all the goods and 

women 91 and fol- ehattles of the wife, and to the rents and profits of her 

low: lands, and he becomes liable to pay her debts and perform 

her contracts. Of her real estate, where the feme is 

seized ofan estate of inheritance, he becomes seized of a 

freehold interest, jure uxoris, and takes the rents and pro- 

fits during their joint lives, and the same is the operation 

of estates in fee tail. Upon the marriage her chattles 

real, pass absolutely to the husband and he may sell, as- 

sign, release, or dispose of them in any manner that he 

Jacob Dic.4, all pleases. Her choses in action, that is debts due her, by 

ee See. er or contract, her right to damages for injuries, per- 

sonal property not in her possession, but for which she 

may have her action, her portion as heir or Jegatee to an 

estate, he takes a property in. ‘He may absolutely dis- 

pose of them at pleasure. He may sue and collect them 

in his own name, orin the name of his wife, and when 

6 Jobn. Rop. 112. Collected, the avails are absolutely his.” If the husband 

survives the wife, he is entitled to her choses m action as 

Butler’s note to Well as to her personal estate in possession, and he is thus 

Coke on Littl. 304. entitled whether they are actually vested in her and re- 

———e of duced to possession, or contingent and recoverable only 

by action. 

4 Bac. 426. 5T. In addition to this he has a right to the person and so- 

R. 89. 1 Bur. 542. ciety of the wife, and may have a habeas corpus to bring 

aban “— her person out of any illegal confinement and may other- 
875. wise control her conduct. 

These are rights which vest, not upon the happening 
of a contingency, but immediately upon the entering in- 
to the marriage contract. ‘They are interests created by 
the law of the land, and the consent of the parties. ‘They 
confer a right of action—are in themselves valuable and 
are such as may be asserted in a court of justice. Even 
the choses in action of the wife, the very subject involved 
in the suit at the bar, is by the authorities cited, vested 
in the husband, not to a limited extent, not depending 
upon his reduction of them to possession (for that only 
becomes a question in the event of either surviving the 
other,) but absolutely, and for all beneficial purposes en- 
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tirely made his property. A property which the courts ave. Term 
will enable him to assert if their agency be necessary, and 1835. 
which he may sell, release,or convey, without the aid of wex-mw 
the courts. Upon the death of the wife he takes them as ‘The State 
survivor, and his representative will take them to the ex- 
clusion of the next of kin of the wife. 

AsI shall have occasion again to refer to this point I 
will not press it further at this time. 

The second point raised in this case is, that the act 
pleaded by the defendants, impairs the obligation of the 
contract, and therefore is in contravention of the consti- 
tution of the United States and of this State. 

The supreme court of the United States has said, “That 4 vy. s, con. Rep. 
any deviation from the terms of a contract, by postpon- 467. 
ing or accelerating the period of the performance which 8 Wheaton 1. 
it prescribes, imposing conditions not expressed in the 
contract, or dispensing with the performance of those’ 
which are, however minute or immaterial in their effect 
upon the contract of the parties, impairs its obligation.” 

Judge Story says, it is perfectly clear, that any law . P 

A , 7 Story’s com. 503-4 

which enlarges, abridges, or in any manner changes the ¢,,. ‘793. 
intention of the parties resulting from the contract, ne- 
cessarily impairs it. The manner or degree in which 
this change is effected. can in no respect influence the ton- 
clusion, for whether the law affect the validity, the con- 
struction, the duration, the discharge or the evidence of 
the contract, it impairs its obligation, though it may not 
do so to the same extent in all the supposed cases. * * 
* * * A fortiori, a law which makes the contract 
wholly invalid or extinguishes it is alaw impairing it. * 
** * Further, he says, “if there are certain remedies 
existing at the time when it is made, all of which are af- 
terwards wholly extinguished by new laws, so that there 
remains no means of enforcing its obligation and no re- 
dress—such an abolition of all remedies operating in pre- 
senti is also an impairing of the obligation of such con- 
tract.” 

The broad and comprehensive operation of this rule as 1 Kent com. 391. 
laid down by Justice Story, is the same as adopted by the 4.U. 8. con. rep. 
supreme court in several other instances and by Chancel- § Ganch 87. 7do 
lor Kent, is recognised as fixing true extent of cases,164. 9 do 43. 
which embraces and by the operation of this rule as above 
defined, I propose to examine the case at bar. 

The act pleaded as divorcing Gentry and his wife, and 
as set forth in the plea, does not free the parties from cer- 
tain liabilities or inconveniences, but declares the contract 
of marriage wholly at an end. In the language of Judge 
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Story, it entirely extinguishes it and thereby allects its 
duration. Its force and operation as contended for by 
the defendants, is, that it entirely ends and extinguishes 
the contract, and not only so, but it destroys all the rights 
of the husband to sue for and recover the choses in action 
of the wife. Or in other words that it bars him froin re- 
covering from the Guardian of his wife, that which by 
the declaration he is charged with having received in right 
of the wife, before and after the date of the act of divorce. 
It surpasses my ingenuity to furnish any other conclu- 
sion, than that the act pleaded, impairs the obligation of 
the contract between Gentry and his wile. Bt it is said 
that granting a divorce is hut to release the injured part 
from further performance, when there has been a breach 
of the contract by the other, and is not impairing the ob- 
ligation of the contract. 

The language of C. J. Marshall is relied upon as a con- 
firmation of this position. The position in the case in 
which it was used by C. J. Marshal] is certainly correct. 
But he uses the expression not in connexion with the pow- 
er of the legislature, to pass special or individual divor- 
ces, but in relation to the power of the legislature to pass 
rae laws ofdivorce. Laws operating not on two in- 

ividuals; but which affect the whole marriage relation 
withm the State and the marital rights of every citizen, 
equally and alike. His language is not susceptibie of a 
different construction. He says, “It never has been un- 
derstood to restrict the general rights of the legislature 
to legislate on the subject of divorces. ‘Those enable 
some tribunal not to impair a marriage contract, but to 
liberate one of the parties, because it has been broken by 
the other. Such was the understanding of Judge Story, 
as expressed at the time, in the same case, and such was 
the understanding of the supreme court of New York, in 
the case of Holmes v. Lansing. The supreme court of 
the U.S. have said, that if an act be done under a law,a 
succeeding legislature cannot undo it. Now in the case 
at bar, Gentry and his wife were duly married by a law 
in force, and in the year 1833, the legislature passed a 
law saying that marriage shall be no longer in force. 

The legislature does not undertake to define what shall 
be cause of divorce between married persons within the 
State of Missouri, but they select from the mass of socie- 
ty two isolated individuals, and without their consent or 
approbation, without any expressed or supposed breach, 
without giving any court a power to hear and determine 
the matter, without giving either party a right to appear 
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and defend, without referring to any violation or even 
supposed violation of the laws of the land, they declare 
the marriage at an end, 

Can such legislative acts with any justice, be said to 
be an enforcement of the contract? and ifso, by what rule 
or argument is this class of contracts withdrawn from the 
rule which operates upon every other contract. Would 
not a fair rule which was equally binding on the whole 
community, say, that if the legislature have the power to 
thus annul this contract, that they have equal power 
over the contracts between Guardian and ward, master 
and apprentice (for these are purely municipal contracts) 
and the same over every contract for the sale of a horse 
or the transfer of a tract of land or otber article. 

It is true the legislature were not bound to assign a 
reason for the act, but when this act stands operating so 
as todestroy a contract, legally formed upon a subject 
already transferred to the judiciary, and no cause is as- 
signed, and none is assignable, which shows it to be any 
thing else than the result of a claimed transcendent pow- 
er in the legislature, how shall the judiciary determime its 
character? ‘The law from its own operation and enact- 
ment proves it to be out of the ordinary sphere of legis- 
lation, not in its character ex directo, but mandatory and 
absolute. 

It then is highly incumbent on those who would sustain 
the legality of the act, to show some ground, some con- 
stitutional provision, by which the court shall sustain it. 
But it is said there is no ditlerence whether the legislature 
or judiciary divorce the parties, the one as much impairs 
the contract as the other. To this it is sufficient answer 
to refer the court to the objects of the action of the 
two bodies. ‘The power of the legislature is to declare 
what the law of the land shall be and their action is al- 
ways presumed to precede the conduct or action upon 
which the laws passed by them are to operate. The ju- 
diciary act upon conduct or actions past as controled 
and governed by the law in force at the time of the com- 
mission of the action complained of. Hence when they 
decree a divorce they simply say, that by the conduct of 
one of the contracting parties as controled and regulated 
by law at the time of its commission, the other is free from 
any further obligation. It is on this ground that equity 
will declare the contract at an end, not only in the case 
of marriage, but in every other transaction in society. 

This argument proves that there is a material and dis- 
tinguishing dillerence as to which shall decree the cen- 
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tract at an end, for it proves that it is properly the prov- 
ince of the one and not a duty of the other. True it is, 
if both are equally valid and binding, the effect is the same 
on the contract, but the question involved is not the eflect 
but the right. ; 

The third point raised in this case is, that the act 1s ret- 
rospective in its operation and therefore unconstitutional 
and void. [his is said to be, but another manner of ex- 

ressing the second point. It is true, that all laws which 
impair the obligation ofa contract, are retrospective, but 
the converse of this, is not equally true—retrospective 


3 Dallas Rep. 386. laws may act on other things than contracts. Retrospec- 


tive laws are equally as pernicious in their effect, and in 
our constitution equally as strongly provided against as 


7 Jobn’s. Rep. 477. laws impairing the obligation of the contract. Such laws 


Story’s com 3510, 
seo. V11 & 712. 


are said neither to accord with sound legislation nor with 
the fundamental principles of the social compact. Yet 
the constitution of the United States has not made any 
provision against their passage, and many of the state 
constitutions contain no guard against them. In all such, 
retrospective laws may be passed, and when passed are 
binding and obligatory on the judiciary. The constitu- 
tion of this state, however, has provided against these 
laws in express terms, and therefore all such as have a 
retrospective action, either upon contracts or other acts 
are by that provision void. 

Upon this point fewer decisions have been made by the 
judiciary, than upon the preceding second division, and 
from this cause, as also from the great reason there is to 
believe that this point in the cause at bar, is more proper- 
ly embraced in the said decision, my remarks upon this 
will be limited. 

The argument, that the act pleaded is retrospective, 
is founded on the language of the constitution, and the ef- 
fect claimed for the act by the defendants. That lan- 
guage is,“no Jaw retrospective in its operations can he 
passed.” The language of the constitution is peculiar in 
this, that it uses the word operation, evidently showing 
that it is the effect and not the declarations of the act, 
which the framers of the constitution had in view, and 
which they intended to guard against. Consequently, it 
is by the operation and eflect, which the act divorcing 
Gentry and his wife, has upon the contract between him 
and his wife and upon rights springing up under it or 
growing out of it, that this court will be bound to judge 
this case, and not by any declarations in the act. In this 
view of the argument, I have but to ask the court to 
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look to the eflect claimed for the act by the defendants, 
and the force and construction given to it by the court 
below, as it appears from the record. 

The swt is founded upon a Guardian bond, dated the 
3rd day of February 1827, and the parties were married 
on the 28th day of January, 1830. 

The breaches assigned are that on the 3rd day of Feb- 
ruary 1827, Fry received as Guardian of the said Elvira, 
the wife of Gentry $2000, on the 3rd of May 1830, the 
further sum of $1500, on the 3rd of August 1831, the fur- 
ther sum of $500, on the 2nd of September 1832, the fur- 
ther sum of $500, and on the 1st of September 1833, the 
further sum of 1000, making in all the sum of $5500. 
Which said several sums, nor either of them, has the said 
Fry accounted for, or paid over to the said Gentry, or to 
his wife, or to any person authorised to receive the same. 
Allthis appears in the declaration, and is admitted in ef- 
fect by the plea. To this the defendants plead that on 
the eleventh of February 1833, the parties by the act of 
the legislature were divorced. 

The four first sums were received by the Guardian, be- 
fore the passage of the act of divorce; now to these it 
certainly cannot with justice be said, that Gentry had 
nota vested mght to them priur to that act. They were 
choses in action which Gentry took, which he might for 
a valuable consideration have assigned away, and which 
were subject to the claims of his creditors, and could have 
been assigned for their benefit, to the actual exclusion 
and bar of the right of the wife-—he had a right of action 
to have reduced them to his possession, which he might 
have asserted in a court of justice. In the event of his 
surviving his wife, they would have passed to him and to 
his legal representatives, to the exclusion of her next kin. 
These rights, valuable in themselves, were, up to the pas- 
sage of theact pleaded by the defendants, fully and com- 
pletely vested in Gentry, but by the operation of that act, 
operating back upon the vested right—they are destroyed 
and taken away from Gentry. 

But say the defendants, these rights were rights con- 
tingent and dependent upon Gentry’s reducing them du- 
ring the coverture, to possession. ‘This assertion is 
broader than the law. For as I have shown, he had a 
right after the termination of the coverture, in the event 
of his surviving his wife, and besides this, if his title to the 
money was not absvlute, yet his right to an action where- 
by the contingency might have been destroyed, was ab- 
solute and uncontingent, choate and perfect. ven take 
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it, that he had but a limited property. By what reason 
shall it then be said, that an act thus retrospecting upon 
Gentry’s rights and divesting him of them is not retros- 
pective in itsoperation. ‘To illustrate this further, take 
the holder ofa bond for title to land, he has but an equita- 
ble title to the property, which may be defeated by the 
fraud of the vendor, in many ways. He has nothing 
more than a contingent interest to land, or the damages, 
and depending entirely on his action in the courts for the 
perfection of it. Suppose in such case the legislature pass 
an act declaring the contract at an end—would not that 
act be held retrospective as operating back on the alrea- 
dy vested right of the vendee? It might be said, that 
this would more properly be impairing the obligation of 
the contract than acting retrospectively, but in such ca- 
ses [hold the terms to be nearly synonymous, but that it 
is retrospective because it operates back to the time of the 
inception of the right, and is not confined to the date of 
the passage of the act. Thus Gentry’s right, whether 
limited or absolute, to his wife’s choses in action, accru- 
ed and vested in him at the time of the marriage, and the 
act of divorce pleaded by the defendants, operates back 
to that time, and divests the right and title then taken. 
Such is the effect claimed by the defendants, and given to 
it by the court below. The right of the legislature to de- 
clare certain things shall be causes of divorce, which were 
not causes at the time of entering into the marriage con- 
tract, has never been conceded by me to the extent claim- 
ed by the defendants—nor is that question properly in- 
volved in the decision of the cause at bar. If it were 
conceded to the extent claimed, yet I apprehend it would 
not endanger or militate against the principle which | 
contend for. Marriage being a contract, jus gentium, 
& the parties entering into it as such,it may safely be ad 
mitted that the safety & policy of every nation should pre- 
scribe within its own limits, what shall amount to a breach 
or destruction of the contract, in all cases where the par- 
ties have become domiciled bona fide et animo remanendi. 

This position is sustained by the reasoning of the court 
of sessions of Scotland in the case of Gordon v. Pye. 
When the marriage is entered into, it is not formed upon 
the belief that it is entirely to be executed in the country 
in which it is formed, but that it may be partly executed 
m one country and partly in another. Therefore it is 
reasonable to believe, that the contract when made, is 
made upon the understanding that the material rights and 
causes of its destruction or dissolution shall be such as the 
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general and municipal laws of the country, where the 
parties may be bona fide et animo remanendi domiciled, 
shall from time to time establish. This goes upon the hy- 
pothesis, not yet settled, that the lex loct contractus only 
controls to establish the validity of the marriage, and that 
the lex domicilii or lex loci delicti governs as to its con- 
struction and duration. Besides this power rests on the 
right of the legislature or municipal authority, to impair 
or retrospect on the obligation of the contract, but upon 
their right to establish checks to a breach of the contract 
and furnish the judiciary with the means of punishing a 
breach when eat eraeye f This brings me to the fourth 
position assumed in this cause. 

The fourth point raised is, that the power to grant di- 
vorces, or in other words, to decide that there has been a 
sufficient violation of the marriage contract to annul or 
destroy it, is an exercise of judicial power, and nota le- 
gislative duty. The clause involved in this enquiry is in 
these words: “The powers of the government shall be 
divided into three distinct departments, each of which 
shall be confided to a separate magistracy and no person 
charged with the exercise of powers properly belonging 
to one of those departments shall exercise any power 
properly belonging to either of the others, except in the 
instances hereafter expressly directed or permitted,” 

It is demonstrable from the authority of the expoun- 
ders of the structure of the English Government and of 
our own constitution, that this great political apothegm 
contained in the above article of our constitution, has been 
expounded and at this day is received and understood as 
conveying adistinct meaning, susceptible of a useful and 
political application. Montesquieu has been acknowl- 
edged as the oracle of this invaluable precept, and subse- 
quent expounders of constitutional law have with perspi- 
cuity and definitiveness attached a meaning to his lan- 
guage when he says, “there can be no liberty where the 
legislative and executive powers are united in the same 
person, or body of magistrates, or if the powers of judg- 
ing be not separated from the legislative and executive 
powers.” ‘This has at all times been a favorite maxim of 
patriots and statesmen, and has been the fundamental ax- 
om upon’which each of the state governments and United 
States Government, has been built. In most of the states, 
it is asin our own, expressly recognized and made a fun- 
damental principle, and although a difference of phrase- 
ology may be found in nearly all of them, yet the princi- 
ple is the samein all. It is but a different method of ex- 
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pressing the same idea. Others of the state constitutions, 
and the Federal constitution contain no express provis- 
ion upon this subject, but yet the spirit, scope and struc- 
ture of these governments prove that itis equally as in- 
herent in these as in those having an express provision 
containing the axiom. 

The first resolution passed in the convention which 
framed the Federal constitution, was to declare as the 
ground work of the superstructure which they were about 
to rear, that, *A national government ought to be estab- 
lished, consisting of a supreme legislative, judiciary and 
executive.” Upon this asa settled principle was built the 
United States constitution—and in after times when a 
talented and powerful opposition was made to the adop- 
tion of this instrument, because it contained no express 
provision upon this subject, the framers of the instrument 
met the argument, and proved conclusively that it was 
provided for by the structure and frame of government 
proposed in the constitution. This lead to enquiry, as to 
the true meaning and application of the maxim, as ex- 

ressed by Montesquieu and as adopted and understood 
- the framers of the State and the framers of the United 
States constitutions. 

Montesquieu derived his idea of the propriety and utili- 
ty of this principle from the British constitution, and Mr, 
Madison speaking of Montesquieu’s language and the in- 
terpretation to be put upon it, says: “lis meaning, as 
his own words import, and still more conclusively as il- 
lustrated by the example in his eye, can amount to no 
more than this, that when the whole power of one de- 
partment is exercised by the same hands, which possess 
the whole power of another department, the fundamen- 
tal principle of a free government is subverted.” And 
when the same author further comments on the meaning 
of the author of the spirit of laws, he says: “That the 
reasons on which Montesquieu grounds his maxim, are a 
further demonstration of his meaning.” 

This separation of the departments of government has 
received a further and equally lucid exposition by Justice 
Story—speaking on this subject, he says: “It is not meant 
to affirm, that they must be kept wholly and entirely sep- 
arate and distinct, and have no common link of connex- 
ion or dependence, the one upon the other, in the slight- 
est degree—the true meaning is, the whole power of one 
of these departments should not be exercised by the same 
hands, which possessed the whole power of either the 
other departments, and that such an exercise of the 
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whole, would subvert the principles of «a free govern- 
ment.”” From these expositions of this maxim contained 
not only in our own state constitution but in several 
other state constitutions, and interwoven into the spirit 
ofall the republics of the Federal Government, made by 
the framers and expounders of them. I hold thatit is now 
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ted or directed by the constitution, and which may be 
enumerated as simply the right of trying impeachments 
and judging of the election of the members of its own 
body. 

Beyond this they cannot go. 

This puts to rest the doubt attempted to be raised, that 
this was partly a personal disqualification. It proves not 
only that the same person shall not bea legislator and a 
judge at the same time, but it also establishes the truth of 
the position, that the disqualification extends beyond the 
person to the department, and that one department shall 
not exercise the powers which properly, and by the con- 
stitution belong to another. ‘The use of it in the const 
tution, is not a novel principle used by the members of the 
convention, without any definite or fixed idea of its 
meaning, its utility or its application. ‘The argument is 
not therefore well founded which endeavors to raise a 
cloud of doubt and uncertainty as to its meaning or ope- 
ration, and can only be raised, that in the midst of this 
fog of uncertainty the defendants may escape from its 
effect. This parchment barrier, has from the history of 
the past legislation of the several states, in numerous in- 
stances, been found a wholesome, but not at all times, a 
complete protection’ of the more feeble from the en- 
croachments of the stronger departments of the govern- 
ment. Its design is evidently to furnish protection be- 
tween the diflerent departments but in no mstance has 
this just object of every well balanced government been 
more repeatedly defeated, than in numerous instances of 
legislative aggression, and intrenchment upon the other 
departments. ‘The earliest as well as the latest history 
of the country 1s filled with these melancholy instances 
of political turpitude. Under the plea of the negative 
character of the specification of their powers and their 
direct responsibility to the people, the source of all pow- 
er, this branchhas everv where extended the “sphere of its 
activity” and attempted to draw “all power mto its im- 
petuous vortex.” ; 

Applications of the political maxim, above cited may at 
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wy Questions may occur in which the powers of the legis- 

TheState latureand that of other departments may clash, and it 


v. may be doubtful to which the jurisdiction belongs. But 
Fry & others. J cannot conceive of any such doubt existing in the ques- 
tion involved in the cause at the bar. 

Upon the definition of the second article of the consti- 
tution, above given, from the author of the Federalist, and 
justice Story, it does seem to me plain, that the case of 
Gentry and wife comes not only within the spirit, but also 
the strict letter of the prohibition, there intended to be 
guarded against. 

“It is agreed on all hands (says Mr. Madison) that the 
powers properly belonging to one of the departments, 
ought not to be directly and completely administered by 
either of the other departments.” Yet here in the case 
of Gentry, which I presume I have already shown to bea 
contract, we find the whole power of the judiciary, over 
the contract, taken up and exercised over it and this is 
done by the hands which possess the whole power of an- 
other department. I say the whole power of the judicia- 
ry has been exercised by the legislature, for they have 
not only decreed that the parties shall be divorced, but 
they have passed a judicial sentence upon the whole con. 
tract and all its incidents and declared them at an end. 
It has not been contended, bu: that such an exercise of 
power in relation to any other contract, would be an en- 
croachment upon the judicial prerogative. ‘To pass upon 
the breach of a contract and declare the result which shall 
flow from it, is admitted to be the province of the judici- 
ary in all cases which are not by something peculiar in 
the contract itself withdrawn from the power of that de- 
partment. It is the business of a Judge to determine the 
existence of the breach, and pronounce the sentence 
which the law imposes upon that breach. Yet in the 
case under consideration, we find the whole ground oc- 
cupied by the legislature; they find the violation of the 
contract and determine the sentence. But it is conten- 
ded that marriage is a peculiar kind of contract, which 
from its incidents and the manner in which has been dis- 
solved by other powers, does not come under the same 
rule with them and therefore forms an exception to this 
article of the constitution. This branch of the cause I 
shall examine by a reference to the history of divorces in 
that country from which we borrow our system of juris- 
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prudence and the history of these causes in our OWN ua. TERM 

country. 1835, 
Divorce from diverto a breach or dissolution of the bond wenn 

of marriage, is thus defined. The State 


Vv. 
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The separation of two de facto married together made 
by law; it is a judgment spiritual, and therefore ought to 
be reversed in the spiritual court. Divorces are of two Encyclopedia. 
kinds,a vinculo matrimonii, and a mense et thoro. It is a Divorce. 
fact connected with this definition, that in all nations the 
manner of obtaining a divoree, and the cause for which 
it might be obtained, are fixed by the municipal law of 
the country. Not alaw dependant upon the whim and 
caprice of the law making power, and subject to be 
changed and altered to suit individual cases, but a law 
extending throughout all the country and affecting alike 
the whole people. The Romans allowed two kinds, 
which they distinguished by the terms repudium and di- 
vortium. The Turks have three kinds. The laws of the 
Pagans, Jews, Mahometans & Grecians admitted only of 
one kind called divorce. Under the Mosaic dispensation 
and during the Jewish economy, this continued to be re- 
garded as a cause pertaining to the civil authority, and 
upon the separation the husband gave the wife a writing 
to this effect: “I promise that hereafter I will lay no claim 
to thee.” ; 

“But afterwards as Dr. Godolphin observes, by the con- Seoyeluedie vel. 
cessions of Princes, such causes were determined in the 93, 
spiritual courts. And the reasons why the cognizance | Inst. 134. 
thereof, hath been permitted to the spiritual court, are di- 
vers &c.”” The principal reason of this concession is 
found in the sacred character with which marriage was 
invested as before shown. But it is not necessary to en- 
quire into the cause which led to the jurisdiction of the 
ecclesiastical courts, for my only object is to show, that 
it was an exercise of a judicial function and not a legisla- 
live power. 

Among the Athenians, the suit for a divorce was con- Taylor’s civil law 
ducted very similar to our bills in chancery. The Ne 
was brought before the judge, by petition, and if the wife 
was petitioner, she was bound toappear in person. The 
freedom of divorces amongst the Romans as re-establish- 
ed by the novels of Justinian continued down to the 
ninth or tenth century, when the church assumed a su- Pothier marriage. 

a ‘ ° . 2 Kent 87. Quar- 
premacy over it, and for a time abrogated all divorces. joi) review No. 
The latin Catholic church holding marriage as a sacra- 56 p. 509. 
ment disallowed divorces altogether, and this continued 
to be the law of France downto the time of the French 


Josephus. 
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revolution. The Greek and the Protestant church held 
it differently, and have, where those religions prevailed, 
divorces continued to be allowed. ‘The code Napoleon 
allows divorces in cases submitted to the judicial tribu- 
nal for numerous causes, one of which is, the mutual con- 
sent of the parties. ‘Ihe law of most of the German Em- 
pire, allows but two causes of diverce, which are to be 
ascertained by the judiciary. 

In England divorces a vinculo are granted by parlia- 
ment, and divorces a mensa et thoro by the ecclesiastical 
court. But although divorces a vinculo in that country 
are only obtainable through the act of parliament, yet I 
hold that act is in its character, properties and in estima- 
tion of law, a judicial sentence. ‘lo prove that this isa 
sentence and nut a law, I might content myself with the 
language of Blackstone. He says that a sudden or tran- 
sient orderis not a law, but rather a sentence. ‘That an 
act to confiscate the goods of ‘Titius, or attaint him of 
treason, does not enter into the idea of a municipal law, 
for the operation of this act is spent on Titius only and 
has no relation to the community in general; it is rather 
a sentence than a law. Mr. Hofliman gives a further il- 
lustration of this expression. He says, “That Titius 
having violated some existing law has subjected himself to 
a legislative declaration, sentence or decision by which 
the penalty of the violated iaw is merely ascertained and 
enforced, and that the act is not properly a statute nor 
law, nor done in the exercise of the legislative power. 
This he says only applies to a quasi judicial sentence, 
pronounced by a body which ordinarily concerns itself in 
legislation. Mr. Hotiiman evidently assents to the opin- 
ion of Blackstone and states in stronger terms, for he says 
it is not done in the exercise of legislative power, and his 
object is to show, that it isnot the number of persons up- 
on which the act operates that changes its character from 
a law to a sentence, but that it is the thing acted upon, 
and the powers of the body by which it is pronounced 
that renders it such. Hence if the act be purely divec- 
tory, and emanate from a body having only legislative 
powers, it must be a law though its operation is confin- 
ed to A. & B. for such body cannot pass quasi judicial 
sentences. 

The English parliament exercises many judicial fune- 
tions in addition to that supreme power which it possess- 
es over the constitution, and which is not possessed by 
our State or Federal legislatures. In decreeing divorces 
by parliament, two facts are worthy of observation, that 
A rae will not grant a divorce a vinculo, but for one 
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cause, which is adultery, and that must first be judicially uo, Teax 
ascertained by sume of the courts of Common law, and a 1835. 
sentence of divorce from the spiritual court, unless there 
is something of a peculiar character attending the parties, The Stete 
which renders the observance of this caution impossible. manP 
And again, such acts, at least in every instance except *'Y © others 
one, only operate from the time of the perpetration Of 1 Blac. com. 442. 
the adultery. The fact therefore that parliament con- 
fines its action to this one breach, shews most manifestly, 
that the divorce is not obtained from the plenitude of its 
legislative power, but from a judicial ascertainment of the ; 
breach by virtue of a power inherent in the construction ay L. outlines 
of the British parliament. This argument is supported 3 Dall. Rep. 386. 
by the analagons reasoning of the U. S. supreme court, 
in the case of Calder v. Bull. 

From the construction of the British Parliament, from 1 Cranch 177. 
the manner in which it has, at all times, exercised its 
power in relation to this subject, | infer that it is exercis- 
ed, not as a branch of the legislative prerogative, but as a 
portion of its judicial power. But however this question 9 47 plac. Rep. 
may actually be, this fact is conclusively settled) The 145.c L. 660. 
common law tribunals of England, have power over it to 
a certain extent, and at all times do recognize both the 
sentence of the ecclesiastical courts and the sentence of 3;,° 
parliament as res judicata against which nothing can be 6, Crauch 321. 
averred, and as final and conclusive until reversed or set 2 Kent 166. 
aside. ‘Thereby showing that they are received upon the 
principle, that the sentence of law has been pronounced in 
the cause. 

ln connexion with the language and spirit of our con- 
stitution, this construction, to my mind is rendered still 
more certain. A preliminary question ought here to be 
first disposed of. That is, that the practice of many of 
the legislatures of the several states prior to the adoption 
of our constitution prove that this in the minds of the 
framers of our constitution was not esteemed a branch of 
the judicial power. ‘The evidence which is furnished by 
the history of the practice, and course of the legislatures 
of the several states, is very contradictory, and at best, 
of very doubtful character. The question of the power 
of the legislature to grant divorces, has never before the 
present béen mooted in thecourts nor have we any judi- 
cial decision, defining the tiue [limits] between the ju- 
dicial and legislative departments, growing out of this er 
any other similar question. 

All, therefore, which we have, is the fact that it has been 
thus exercised coupled with the expressed doubt and dis- 
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ave. TERM trust of the ablest commentators of the land. The fact 
1835. that numerous legislatures have passed laws divorcing 
—— parties, furnishes no evidence of their right to exercise 
The State such power, but gives additional force to the repeated 
assertion, that the legislative department “has every 
where been extending the sphere of its activtiy and 
drawing all power within its capacious vortex.” Having 
@ Kent com. a superiority of influence in the government, having a 
Tuckers notes more direct influence upon the people, and being pre- 
435-440. scribed by less definite rules of action than either of the 
other departments, they have pursued the natural bent of 
all such bodies, and under the mask of complicated and 
indirect measures, carried out with success, not — this, 
but numerous other instances of usurpation totally un- 
= by the lette: and spirit of our institutions. 
nstances of this kind have existed from a period shortly 
after the formation of the Virginia constitution down to 

the present time. 

As early as 1783 and 1784 this disposition to flagrant- 
ly violate the constitution, was pointed out by the com- 
mittee of censors that assembled in Pennsylvania. In 
1791, the same disposition was detected by the council 
of revision of the State of New York. Instances of this 
kind might be multiplied without end, but I prefer con- 
cluding by quoting the remarks of Mr. Jefferson, in his 
notes on the State of Virginia, and I quote this because 
the practice of that state has been cited as an example en- 

Jeff. noteson Vir- titled to great weight. Mr. Jefferson speaking of the 

ginia 196. disposition of the legislatures to encroach upon the other 
department says, “they have accordingly) in many instan- 
ces, decided rights, which should have been left to judiciary 
controversy and the direction of the executive during the 
whole time of their sessions is becoming habitual and fami- 
liar” 

There is nothing in the government whicb probably 
has furnished a more ample field for this encroachment, 
than that of divorces. It is usually obtained before the 
legislature in cases where both are satisfied with the de- 
cision, where but small amounts of property are involved 
and no motive is held out to controvert the correctness 
ofthe act. This is evident from the fact that the point 
has never been judicially presented for adjudication to 
any court in the states. Such causes have come before 
the courts, it is true, but the constitutionality of the le- 
gislative act has never been raised. Had the framers of 
our constitution turned their attention to the other 
states, had they, as they doubtless did, examined their 
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constitutions, their statutes and their practice, they 
would have found a confusion between principle and 
practice, wholly irreconcilable with either side of the 
question. ‘They would have found in many, a line drawn 
between the departments, yet they would have seen, 
that in some states it was given exclusively to the judi- 
ciary, in others they would have found that the statute 
recognized and declared it a flower of the judiciary, but 
it was concurrently—and in some exclusiveiy exercised 
by the legislature. Cotemporaneous practice therefore 
would not have furnished any light upon the subject. 
Hence I infer that in this, the language of Chief Justice 
Marshal!, speaking of another clause of the constitution, 
is applicable to this. “It is more than possible that the 
preservation of rights of this description were not parti- 
cularly in the view of the framers of the constitution, 
when the clause under consideration was introduced in- 
to that instrument.” As all the facts conspire to this 
conclusion, I submit whether this court will not feel bound 
to adopt the rule, which the same Judge adopted in the 
vase above referred to. ‘That rule is this. 

The case being within the words of the rule, must be 
within its operation likewise, unless there be something 
in the literal construction so obviously absurd, orumis- 
chievous, or repugnant to the general spirit of the in- 
strument, as to justify those who expound the constitu- 
tion in making it an exception. Itis not pretended that 
any such exception can be found in the language of our 
constitution; but on the contrary, several other clauses 
of that instrument, harmonize with the construction claim: 
ed by the plaintiff. ‘The 5th article provides, that. the 
judicial power, as to matters of law and equity shall be 
vested in a supreme and other courts—and again, in our 
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bill of rights it is said, “The courts of justice ought to be Revised code. 
open to every person and a certain remedy afforded for Constt. 


every injury to person, property, or character, and that 
right and justice ought to be administered without sale, 
denial, or delay &c.” And again, “that the right of trial 
by jury shall remain inviolate.” ‘Throughout the whole 
instrument, there is no expression used which will justify 
the exception. No distinction is made between this and 
any othey case, the marital rights of the citizens, and 
their rights to any other property whatever. If we re- 
sort Lo the history of this state, we find every ground for 
the exception, taken away. 


In 1807 alaw was passed giving the right of granting Geyer's Dig. 13°. 


divorces to the superior court of the Territory of Louis- 
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iana. This law fixed the causes for which divorces might 
be granted, and specified the manner in which the suit 
should be brought. In 1812, Missouri was by Congress 
created a distinct territory, under the organic law,—this 
law continued in force in the territory of Missouri until 
1816, when the same law was re-enacted and the jurisdic- 
tion transferred to the superior or circuit courts, and thus 
the law contipued during the time of the sitting of the 
convention which framed our constitution. 

After the adoption of the constitution, it became a law 
of the State and remained unchanged or altered until the 
session of 1825, when the law was again re-enacted with 
such modifications as suited the state courts and the con- 
stitution. 

If the history of the times furnish any evidence of the 
minds of the framers of the constitution and this is a legit- 
imate source of argument, here is abundant proof that the 
framers of our constitution regarded the power to decree 
or grant divorces asa flower of the judiciary. In the Jan- 
guage of this court, in the case of the State v. Simonds the 
convention “saw its eflects daily, yet they have used no 
where any prohibitory words regarding it.” ‘They saw 
it fully and firmly vested in the judiciary, they saw ca- 
ses decided by the judiciary under the existing statute, 
they saw the whole control of the cause of divorce vested 
in that department, and yet they engraft a fundamental 
maxim which in express words takes away all concurrent 
jurisdiction from the other department and make no ex- 
ception either directly or indirectly in favor of cases of 
this character. Upon what ground then shall it be said to 
constitute an exception to the rule they have established. 

It can rest upon nothing exc pt it be said that there 
is no express prohibition. Lhave already attempted to 
shew that such prohibition exists in express terms. The 
case at baris prominently distinguished from the case of 
the State v. Sinionds. In the case of corporations, the 
convention have made a distinction between lay and re- 
ligious corporations, express prohibiting the latter and 
thereby giving a tacit assent to the creation of the other. 
And a right to create, necessarily implies a right to in- 
vest the thing created with all the requisite functions 
and powers necessary for the carrying the purpose of its 
creation into eilect. Upon this hypothesis | presume this 
court sustained the legislative power in the corporation 
of the city of St. Louis and upon the same they indubita- 
bly will sustain the power of the courts in this case. 

But if 1 am in error as to the fact that this power ney- 
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er was exercised by the territorial legislature, yet the fact 
that the same power was invested in the courts both by 
the territorial legislature and the legislature which met 
under the state constitution coupled with the clause of 
tiat constitution which prohibits a concurrent exer- 
cise of powers, I am surely sustained in the assertion 
that it was understood by the framers of the constitution 
as a prerogative of the judiciary. If to grant a divorce 
is a legislative power, it cannot belong, nor can it be ex- 
ercised by the judiciary. This is so obvious that it needs 
no argument. Can it then be supposed that the framers 
of the constitution (for the first legislature was chiefly 
composed of them) would be the very first to violate the 
instrument they had just created. Certainly not. 

There is but one additional argument which I esteem 
demands an answer, that is that the exercise of this pow- 
er by the legislature does not infringe the right of trial by 
jury. As lhave heretofore given my views or. this point, 
I shall content myself at this time with noticing the ob- 
jection made by the defe ndants, that by the laws of the 
territory causes of this character were not triable by ju- 
ry. This is evidently a mistake upon their part in the 
history of our law. 
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By the laws of the Territory this powerwas vested in Geyer’s dig. 
the General Superior court which exercised the chancery & 105. 


powersof theState. ‘This court had under thelaws of the 
Territory of Louisiana and under the laws of the territo- 
ry of Missouri, Wwhie never a fact was asserted on one 


side and denied by tl le other, a right to cause issues to be 10961 14-117, 


made upon and have the same tried by ajury. This isa 
conclusive answer to the ar gument, that it was only of 
things having a pecuniary value excee eding twenty dol- 
lars that the trial by jury was intended to operate upon 
and be secured to. However much force the argument 
might be entitled to in a cause coming exclusiv ely from 
the law side of the courts, it can have no where applied 
to proceedings which belonged to the-<chancery side. 

| have now endeavored to notice the leadmg argu- 
ments of the defendants and the main points relied on by 
the plaintiff—there now remains but one consideration to 
be disposed of and that is the variety of practices which 
have obtained in the diflerent states upon this subject. 
From this contrariety of proceedings m the same charac- 
ter of case, it is said that the question is of doubtful char- 
acter and being so, this court ought to lean to that side 
upon which the majority of practices is to be found. 

I admit the vexed character of the question under dis- 
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ave. TERM cussion and the contrariety of practices which has obtain- 

1835. ed between the legislatures and the judiciary of the sev- 

warm» = eral states. But [have before shown than this confu- 

The State sion furnishes no light as to the true construction which 

should be given to our constitution—and that the only ev- 

idence which this court can have is the language used in 

that instrument. By that, aided by such judicial decis- 

ions as may exist upon this subject, | am willing to rest, 

feeling satisfied that this court will act from that and 

that only, and that however their decision may operate 

to destroy former practices, or whatever effect may flow 

to individuals, who may have misunderstood the law, yet 

they will not be suflered to weigh against the clear con- 
Argument of | Clusions which the court may form in this case.” 

defds.counsel(in- To repel the arguments and authorities produced by 

corporated by the Mr, Chambers, Messrs. Hunt & U. Wright have made 

a” his o- Many points and cited many authorities. Mr. Wright’s 

argument is as follows: “The point raised for the decis- 

ion of this court is the constitutionality of the divorce 

pleaded—and the grounds upon which the act of the le- 

gislature is impugned are, ist, That it impairs the obli- 

gation of what is treated as the contract of marriage be- 

tween Gentry and his wife. 2nd, Thatit is retrospective 

initsoperation. 3rd, ‘That it was invasive of the right 

of trial by jury,and 4th, ‘That it was the exercise of ju 

dicial power prohibited by the constitution. In the view 

we take of this cause, these several positions resolve 

themselves into but one point, to wit: whether the gran- 

ting divorce by act of the legislature was the exercise of 

judicial power, not warranted by the constitution. But 

lest this view be erroneous, we shall notice each posi- 

tion assumed. Ist, Is marriage a contract in the sense 

of the Federal and state constitutions, which declare, that 

no state or legislature shall pass any law impairing the 

obligation of contracts. The prohibition was doubtless 

placed in the Federal constitution from a belief that it 

would be a salutary restraint on state authority—-and in 

the constitutions of the respective states, to provide for 

the possible calamity of a disruption of the confederacy—- 

when the constitution of the United States would cease 

to be the constitution of each member of the Union. But 

wherever found, it has the same meaning, and embraces 

contracts of the same character. Whatever contract is 

placed, by the Federal constitution, out of the action of 

a state, is put by our bill of rights beyond the control of 

our legisjature. The clause in the Federal constitution, 

has often been the subject of judicial exposition, by the 
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supreme court of the U. States—but the cases carried to 
that tribunal have risen, only upon property contracts— 
or contracts of pecuniary obligation. ‘There is no ques- 
tion, but that contracts of this character are embraced 
within the prohibition—but we are of opinion that it is 
confined to such. We think it clear, that the clause was 
introduced in the Federal constitution, to guard against 
a power of at least doubtful utility, the abuse of which had 
been extensively felt. That anterior to the formation of 
the constitution, a course of legislation had prevailed in 
many if notall the states, which weakened the confidence 
of man in man,and embarrassed all transactions between 
individuals, by dispensing with a faithful performance of 
engagements; and that this mischief was sought to be 
cured, by restraining the states from violating the right to 
property through the clause in question. See the Feder- 
alist p. 243, where, Mr. Madison commenting on this 
clause says—“very properly therefore have the conven- 
tion added thisconstitutional bulwark, in favor of person- 
al security and private rights. ‘The sober people of 
America are weary of the fluctuating policy which has 
directed the public councils. They have seen with re- 
gret, and with indignation, that sudden changes, and le- 
gislative interferences, in cases afiecting personal rights, 
becomes jobs in the hands of enterprising and influential 
speculators; and snares to the more industrious and less 
informed part of the community. ‘They have seen too, 
that one legislative interference is but the link of a long 
chain of repetitions; every subsequent interference being 
naturally produced by the efiects of the preceding. They 
very rightly infer therefore, that some thorough reform 
is wanting which will banish speculation on public mea- 
sures, inspire a general prudence and industry, and give 
a regular course to the business of society.” It requires 
no argument to shew, that violated marriage contracts, 
were not, in the contemplation of this commentator and 
framer of the instrument. It is equally clear that the 
term contract was not used in its broadest sense. That 
sense would comprehend the political relations between 
the government and its citizens—would extend to offices 
held within the state for state purposes and to many of 
those laws concerning civil institutions which must 
change with circumstances, and be modified by ordina- 
ry legislation—which deeply concern the public, and 
which to preserve good government, the public judg- 
ment must control. ‘Taken in this broad unlimited sense, 
this clause would be an unprofitable and vexatious inter- 
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ference with the internal concerns of a state; would un- 
necessarily and unwisely embarrass its legislation & ren- 
der immutable those civil institutions which are establish- 
ed for purposes of internal government, and which to 
subserve those purposes ought to vary with varying cir- 
cumstances. 

The framers of the constitution could never have in- 
tended to insert in that instrument a provision so unne- 
cessary, so mischievous and so repugnant to its general 
spirit: and since the term contract must receive in con- 
struction some limitation, it may and ought to be confin- 
ed to contracts of pecuniary obligation. In reply to 
these views, C. J. Marshall in the case of Dartmouth col- 
lege v. Woodward so often recurred to in the former ar- 
gument of this cause says: “The general correctness of 
these observations caunot be controverted—that the fra- 
mers of the constitution did not intend to restrain the 
States in the regulation of their civil institutions, adopted 
for internal government and that the instrument they 
have given us is not to be so construed, may be admitted. 
The provision of the constitution has never been under- 
stood to embrace other contracts than those which res- 
pect property or some object of value, and confer rights 
which may be asserted in a court of justice. It has nev- 
er been understood to restrict the general rights of the 
legislature to legislate on the subject of divorces.” 

How farmarriage isa civil institution to be regulated 
and controled by ordinary legislation, and how fer it 
ought to vary with varying circumstances will more sate 
isfactorily appear from an examination of its incidents. 

If it be a contract it must be confessed a singular one. 
Bacon defines it to be “a compact between a man anda 
woman for the procreation and education of children.” 
4 vol. p. 524. Rutherford declares it “a contract be- 
tween a man and a woman,in which by their mutual con- 
sent, each acquires a right in the person of the other for 
the purposes of their mutual happiness and of the produc- 
tion and education of children.” Institutes 1 vol. 214. 

It requires then particular parties to make it—the mas- 
culine and feminine genders must conspire to bring it 
about. There must be amanand a woman. ‘Two men 
cannot makeit. ‘Two women cannot—only one man and 
one woman under our laws can enter into it—and 
throughcut the world but one man can enter intg it with 
more women than one. Each acquires too, a right to the 
person of the other—an anomalous right-—for the pur- 
pose of their mutual happiness, and the production of 
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children. A contract for the production of children! 
and their education, after they are produced. Its 
consideration, the affections of the heart, is unlike the 
consideration which supports other and pure contracts— 
and its ends are the propagation of the human species, and 
the happiness of man. Unlike other contracts, the con- 
sent of parties cannot dissolve it—for unless the munici- 
pal law interfere and sunder the tie, it is of perpetual ob- 
ligation—it merges the legal existence of one of the con- 
tracting parties, and puts it out of the power of that par- 
ty to contract. Infancy will not avoid it, as in other con- 
tracts, and tho’ it so far resembles a contract under our 
law as that consent is now necessary to its creation, the 
common law once permitted parties to enter into it, who 
were ideots from their birth and who could therefore 
make no other contract. See 1 vol. 'T. Coke, top page 
144,n (3). Its obligations are not only juris gentium ad- 
mitting of no modification by the will of the parties, which 
can be predicated of no other contract, but the courts are 
powerless to separate the parties even in case of incura- 
ble insanity, where one party is forever incapable of per- 
forming his part of the mutual engagement. See the case 
of Gordon v. Pye decided by the court of sessions in 
Scotland cited 2 Kent p. 115. ‘The lex loci contractus 
does not govern its rights and obligations. Thus ‘the 
rights and obligation created by a marriage in New York 
are lost when the parties emigrate to Missouri. Andour 
law creates now rights and obligations for them. The 
rights and obligations springing from a marriage in this 
state would be lost by removal to N. York where new 
stipulations would be created and enforced by the laws of 
that couutry. If the parties contract matrimony ina 
country which permits its dissolution by mutual consent, 
and come hither, our laws will recognize the relation but 
make it indissoluble by consent of parties. If they con- 
tract matrimony in reference to the laws of a country 
which gives the wife a dower interest of one half the es- 
tate of her husband—-and denies to him the tendency by 
curlesy, and remove hither, our laws will take from her 
one half her dowry, and give to hima lile estate ia her 
lands and tenements. And in so doing it will only fol- 
low the example of all other States. At the same time 
a marriage contract—this is a contract made by parties 
before marriage, in contemplation of marriage with mar- 
riage for its considerauon, will be respected every where 
in all countries as of binding obligation. ‘The municipal 
power of every state will enforce the obligations of a 
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contract which has marriage for its consideration while 
over that relation itself—it will preserve its superintend- 
ing control. Can it be possible that while every princi- 
pality in christendom controls and modifies as the pecu- 
liar and necessary subject of its municipal power—the 
relation of husband and wife-—-the several states of our 
Union were prohibited the exercise of their sovereign au- 
thority over it, by the clause in the Federal constitution 
concerning contracts? But again—it is said that mar- 
riage is not only the contract defined by Bacon & Rv- 
therford—but that the law which defines marital rights— 
which regulates dower—which creates the duty of the 
husband to protect the wife and maintain their issue &c. 
—makes a part of the contract as obligatory and binding 
as tho’ the law were incorporated into its provisions. In 
other words that when the husband contracts he binds 
himself to support and maintain the wife—-to pay her 
debts previously contracted, to give her one third of his 
estate real and personal on his death, the real estate and 
slaves for her own life and the remainder of the personal 
property absolutely, in case she have children by him, or 
in the event of no issue, one half of the personal property, 
while the wife on her part contracts that she will give him 
all the personal property which she has in possession ab- 
solutely, and as to any she may have existing only in ac- 
tion, she agrees to give him that, provided he reduces it 
into possession during coverture. She also agrees to give 
him the use and profits of her real estate during the cover- 
ture and if he survives her, and they have issue, she fur- 
ther gives him a life estate in her lands and tenements. 
They also mutually agree at the time of the contract 
what shall be the causes of its dissolution, and this Is reg- 
ulated by existing law. 

If this be the contract of marriage here—if the law en- 
ters into and makes a part of the contract of marriage in 
Missouri it does elsewhere, and on correct principles of 
jurisprudence should be binding every where, but we 
have seen that while our law recognizes the naked relation 
of husband and wile if created elsewhere, it clothes it 
with just such rights and obligations as the municipal pol- 
icy of the state may dictate. Nor is this power of our 
legislature confined in its exercise to foreign marriages. 
It is conceded that the dowry of the wife, the curtesy of 
the husband are subject to the action of ordinary legista- 
tien. The legislature may pass a general law on the sub- 
ject of dower and curtesy, declaring that on the death of 
the husband. the wile shal] take one half instead of one 
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third of his estate, or it may reduce it to one fourth, or en- 
tirely take it away. It may destroy the tenancy by the 
curtesy, or give it without issue—and this too in respect 
of existing and subsequent marriages. It may confessed- 
ly do all this. Itmay change, modify, alter, strike out 
the obligations of this contract of marriage and insert oth- 
ers by virtue of its power over descents and distributions, 
taking care only not to take away a vested right. Over 
what other contract can it exert such power? But again 
—the legislature is not governed by the supposed stipula- 
tions of the parties as to the manner in which the contract 
shall be dissolved, and the causes of its dissolution. It dis- 
regards the existing law on these subjects which is said 
to be embodied in the contract. It may declare other 
causes of divorce than those stipulated. If the parties 
contract for dissolution on the ground of adultery only, the 
legislature may make cruel treatment alsoa cause of di- 
vorce. if when they contract, cruel treatment is only 
cause of divorce from bed and board, the legislature may 
declare it cause for dissolution of the marriage in all its 
bonds. This power is conceded by the court—it is vin- 
dicated in the past legislation of every country, savage 
or civilized. But it is said that the new remedy must not 
retroact. The legislature may impair the obligatron of 
the contract, if it will only give beforehand due notice of 
its intention! We know of no other contract with which 
the legislature can take such liberties. The exercise of 
this conceded power, is totally incompatible with the idea 
of a contract. This court in the case of Baily v. Gen- 
try and wife, decided a law unconstitutional, as impairing 
the obligation of a contract, which operated on that con- 
tract, not by lessening the principal sum due—not by re- 
ducing the rate of interest, nor yet by any other means, 
absolving the party from the ultimate discharge of all his 


responsibilities, but by refusing to let execution go for the . 


recovery of the debt until a certain fixed period. If mar- 
riage be a contract, and its stipulations as before enumer- 
ated, each and all of its stipulations are beyond the con- 
trol of legislative action. If the stipulation be contin- 
gent, and the rights which spring from it, be dependent 
upon the happening of a certain event—for example— 
the right to dower, on the event of her survivorship, the 
legislature cannot anticipate that event by cutting off the 
contingency. The contingent rights of contract are of 
equal sanctity with its more certain obligations. The 
concession must be withdrawn, or marriage is no con- 
tract. It is called by legal writers an association, a com- 
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pact, a civil institution, a relation, terms not usually des- 
criptive of other and pure contracts. 

It is also we admit called a contract, but we think this 
proceeds from the broad and comprehensive signification 
of the term covering more than legal ground and from the 
indefinite nature of all language. 

Another reason perhaps for the application of this term 
to the marriage relation may be found in the fact, that it 
was used by our law writers to distinguish it from a holy 
or sacred engagement. 

We maintain that marriage isa relation, a great civil 
relation, which is ailected by climate, area of country, 
density or sparseness of population; which regulates the 
public morals, and domestic manners of a people, and 
which therefore should vary with varying circumstances, 
and be controlled by the municipal law of a state. It is 
so called by all writers on law, and is classed with the re- 
lations of parent and child, guardian and ward, master and 
servant. Itis said that we gain nothing by calling mar- 
riage a relation—certainly—no more than is gained by 
calling marriage a contract. ‘The argument consists in 
shewing by an examination of its incidents, that marriage 
is not a contract, the terms of which when stipulated are 
unalterable by the laws of the land, but that it is a rela- 
tion, which from its very na/ure must be regulated by law 
& ‘be subject for the purposes of good government to the 
continued action oflaw. It is said that marriage starts in 
consent and ia therefore a contract. [his conclusion is 
not admitted. We do not, like the Spartans, oblige citi- 
zens to marry; nor withthe Romans encourage it by the 
jus trium liberorum; we do not rob a legatee of half his 
legacy because he has no child. Manifesting less solici- 
tude on this subject than the ancients, our law permits the 
natura! gravitation of the sexes towards each other to re- 
gulate itself by mutual desire. It makes the association 
voluntary, but, as in other relations which do not arise 
out of consent, it creates and regulates the duties and ob- 
ligations incident to it, as in the relation of parent and 
child and (in this country) of master and slave. Duties 
and obligations not only such as are deemed right and 
proper when the relation is created, but such also as after 
experience may suggest as wise to attach to it. It is 
further said that all contracts create in some sense rela- 
tions. _ In some sense, every thing in this world is rela- 
tive, but in legal sense are known of but four relations, 
of which marriage is one. 

2nd, Butifmarriage be a contract in the constitutional 
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sense of that term, we do not understand how a divorce 
by the legislature necessarily impairs its obligation. To 
release the injured party from further performance when 
there has beena breach of the agreement by the other is 
not in any reasonable view of the subject impairing the 
obligation of the contract.” Chief Justice Marshall in 
the case of Dartmouth college v. Woodward before re- 
ferred to speaking of legislative divorces, says: “Those 
acts enable some tribunal not to impair a marriage con- 
tract, but to liberate one of the parties because it has been 
broken by the other.” 4 vol. C. R. U.S. p. 539. 

The act divorcing Gentry and his wife, assigns, it is true, 
no reason for the divorce, but it is conceded that the le- 
gislature is not bound to assign a cause for the passage of 
any law. ‘The legislature can never be presumed, any 
more than a court, to divorce without cause; so that the 
enquiry is narrowed down tothe question of its power to 
grant divorce, ex direclo. We grant that the legislature 
cannot pass a law impairing the obligation of a contract; 
nor can the judiciary enforce a law which does impair the 
obligation ofa contract. The constitution limits the ac- 
tion of both tribunals, but it passes our understanding to 
comprehend how a law divorcing man and wife by act of 
the legislature more impairs the obligation of the contract 
of marriage, than a decision of a court doing the same 
thing. It may be denied that the legislature can divorce. 
Their action may be denouncd as unconstitutional, if as 
is urged, it be the exercise of prohibited judicial power, 
but it cannot be pretended that the courts, admitting the 
power of the legislature to divorce, can set aside the act 
upon a hypothetical invasion of the obligation of the mar- 
riage contract. 

3rd, Is the act retrospective in its operation? This 
question is nothing more than that which has been dis- 
cussed varied only inits form. Retrospective laws when- 
ever they retroactupon acontract, are only another term 
for laws which impair the obligation of a contract. They 
are not always synonymous however, for a law may op- 
erate retrospectively in a case in which there is no con- 
tract, as in the case of the sheriffin 7 John R. 491. 

In this case there is no such distinction. The subject 
supposed to be impaired is the subject retroacted on. 
It is the contract of marriage impaired, as is asserted in 
its obligation upon which the retrospection operates. 
We hold it too clear for argument, that if marriage be a 
contract, the rights, obligations and duties cf which are 
all defined by the law existing when it is entered into, all 
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subsequent law, which adds or takes away a right, an ob- 
ligation or a duty, with or without notice, is retrospective 
in its operation. The legislature cannot escape a con- 
stitutional prohibition by making public proclamation, 
that they are going to violateit. To illustrate our mean- 
ing, if when Gentry and his wife married, they contracted 
in reference to an existing law, by which adultery was 
the only ground of a dissolution of the contract and that 
law entered into and made a part of the contract, as is 
urged—then we deny to the legislature the power to 
make cruel treatment cause of divorce, as it did in the 
session of 1833. The legislature cannot escape, by de- 
claring that the law shall only operate upon acts of cru- 
elty committed subsequent to its passage—for while these 
may not be retrospective upon the acts of cruelty, there 
is retrospection upon the contract; what is said to be fix- 
ed by the law, is thus altered by the law, and the contract 
made by consent of parties, and the “fixed rule of law,” 
is changed afterwards by the law without or against con- 
sent. ; 
The just conclusion from the premises is, that marriage 
in its rights, obligations, duties, and cause of dissolution is 
subject only to the law existing at the period of its cele- 
bration. 

On the contrary we maintain that the legislature can 
at all times declare other causes of divorce than those ex- 
isting at the time of marriage. That it can make mar- 
riage dissoluble only in death, by declaring that there 
shall be no divorce at all, but we ascribe this to its power 
over a relation, not a contract—over a relation, the obli- 

tions of which are not subject to the will of the parties, 

t which have their origin and their regulation in the 
sovereign power of astate. If, as is conceded, the legis- 
lature may declare other causes of divorce; if it may 
pass a general law regulating descents and distributions 
on the death of husband and wife, to govern as well mar- 
riages prior to, us subsequent to the act, what becomes 
of the argument against retrospection? The concession 
legalizes an evil greater than the subject of complaint. 
It maintains that the law which enforces the obligation 
of the contract, may constitutionally differ from the law 
which creates them. It maintains that stipulations in the 
bond, tho’ legal when made, shall not be enforced, and 
that stipulations out of the bond, the mere creatures of 
law, shall furnish the true standard of the rights and obli- 
gations of the parties. Concessions made to save an ar. 
gument from its tendencies to absurdity can never alter 
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aprinciple. ‘They may conceal, but cannot cure its un- 
soundness. 

But should they be withdrawn as unadvised admissions 
whither does the doctrine contended for lead us? 

We shall have suddenly introduced among us, all those 
distinctions which give to the social institutions of China 
their complex variety. Privileged matrimonial casts an- 
swering to every modification of our laws of divorce or 
our statute of descents and distributions must necessarily 
arise, and we shall present the novel spectacle of a peo- 
ple whose public morals and domestic manners will de- 
pend upon the dates of marriage certificates! Again it is 
said the legislature may separate the parties by divorce 
and thus vindicate the morals of society, but it cannot 
touch the contract of marriage so far as the rights of pro- 
perty, contingent or vested are concerned. It is difficult 
to reconcile this admission with the position, that the 
granting divorce vs the legislature is the exercise of ju- 
dicial power, but this view of the subject will for the pre- 
sent be waived. 

How can the distinction be supported? According to 
Rutherford, “each by the marriage acquires a right to the 
person of the other,” not as is observed by this court, “as 
a thing to be sold like a horse,” but a right to enjoyment 
and assistance of,the other. Is this right less important, 
less tangible, less the object of matrimony than those in- 
cidental rights of property which the law throws around 
the marriage state? In savage or civilized life, this is the 
great paramount motive to the union, and the extrane- 
our rights of property which positive laws confer upon 
the relation, originate in a design to secure its more per- 
fect enjoyment. While the enjoyment of the person and 
society, constitute with the husband and wife the ruling 
motive, does the constitution neglect the paramount in- 
ducement, abandon to legislative encroachment, the most 
cherished rights of the parties, and exhaust its guaranties 
on subordinate and incidental considerations? Is a man 
less injured by a Jaw which, overlooking the terms of the 
marriage contract, robs him of his wife, than by one 
which informs him he shall not collect her debt? Is ret- 
rospection less an evil because it operates upon a foster- 
ed and cherished immunity? Is the legislature less to be 
distrusted because of the importance of the privilege con- 
fided to its care? Nor can this power over the person 
be awarded to the legislature because of any peculiar pol- 
icy justifying this nice distinction. The policy which 
would surrender half the rights of the marriage state, 
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would scarcely stickle for the remainder. The expedi- 
ency which would give up its control over the direct ob- 
jects of matrimony would surrender its incidental consid- 
erations to the same discretion. There is no such anom- 
aly known to the law, as a contract half vulnerable and 
half inviolate. 

While this vested right to the possession and enjoy- 
ment of the wife, is thus abandoned as within the consti- 
tutional control of the legislature, it is contended that the 
divorce pleaded, is null and void, because it takes away 
a vested right to her property. ‘This leads us to exam- 
ine here the question. 4th, Does the act take from the 
husband a vested right to the property of the wife?’ The 
property involved in the suit is choses in action of the 
wife never reduced, but now for the first time sought to 
be reduced into the possession of the husband. It is 
agreed on all hands that his right to this species of pro- 
perty depends upon his reduction of it into possession 
during the coverture. That act isa precedent condi- 
tion without which his right is nugatory. The property 
is never vested in him until obtained. There is this ex- 
ception to the principle that if during coverture he as- 
sigt his right to her chose in action for a valuable consid- 
eration, the assignment will be protected in behalf of the 
purchaser or creditor, subject however to the claim, to 
the equitable claim of the wife, to settlement out of it. 
A devise of the chose by the husband would not pass the 
right. Reeves’ relations p. 1 to 9. 

In England when the coverture is determined by 
death, and the husband survives the wife, he has been suf- 
fered, in the character of her administrator to collect and 
hold against her representatives, her choses in action, 
but our law is otherwise. See the very lucid explanation 
of this point in the same book p. 12to 17. Also Revis- 
ed code p. 2nd. If he commence an action during cover- 
ture, for them, he must join the wife, and if he die after 
judgment and before execution levied, the property is not 
vested in him. Reeves p. 126. 

srd. If during the coverture the husband, or if after it, 
his assigns ask the aid of a court of equity to recover the 
choses in action of the wife, that tribunal will not inter- 
fere except on the condition of a reasonable settlement 
on the wife. 2 vol. Kent’s C. p. 139-140-141. 

The legal import of the words, during coverture, is ex- 
plained by Lord Coke 1 vol. p. 149, to mean while the 
marriage lasts. When that is determined by death or di- 
vorce the powerof the husband over this kind of proper- 
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ty ceases. It is thus seen that in no correct legal sense 
has the vested right of the appellant to the property of 
his wife been taken away. ‘The right said to be divested 
was one eminently contingent, inchoate and imperfect, 
depending upon an event, which did not happen durmg 
the time allotted by law for itsoccurrence. A right too 
subject even during coverture to the discretion of a Chan- 
cellor. In relying upon the statute of divorce we have 
not sought to divest the husband of property, vested in 
him by the marriage. That statute only determined the 
coverture, and with it such rights as are lost by necessa- 
ry operation of law. 

We leave to those who admit, or cannot successfully 
deny the power of the legislature to pass laws changing 
the statute of descents and distributions, concerning dow- 
er and curtesy, before the death of husband or wife, the 
task of shewing why the same power cannot affect the in- 
terest which the husband may take in the choses in action 
of the wife before the happening of the contingency on 
which his right to them depends. 

The right of the legislature to regulate curtesy and 
dower to abolish the jus accrescendi, in all joint tenan- 
cies, now existing or hereafter to be created, rests on its 
acknowledged authority over descents and distributions. 
See Virginia, Kentucky and Missouri statutes on this last 
subject. 

4th, Is the act complained of an invasion of the right 
of trial by jury? When the constitution of Missouri 
was formed, she was as a territory governed by an organic 
law, framed by the Congress of the U. States. The in- 
habitants having been subject to the government of Spain, 
were protected in the usages and laws, which they had 
derived from that source—usages and laws we believe, 
springing from the civil law under the modifications in- 
troduced into it by the Spanish Government. The com- 
mon law was also interwoven with these customs, and 
thus a mixed character of government was spread over 
the Territory. It will not be pretended that by common 
law the right of trial by jury pertained to divorce. To 
the civil law the trial by jury was unknown, and we have 
never learned, that any modifications of the civillaw by 
Spain secured this valuable tribunal to the subjects of her 
kingdom or provinces. See Geyer’s digest of laws p. 35. 

The territorial government extended the trial by jury 
to suits instituted in courts of record, by giving to either 
party to the suit, the power of calling for that mode of 
trial, and it was made the duty of the court to cause a 
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jury to be impannelled. Same book p. 256. ‘This pro- 
vision we are told was subsequently modified, to em- 
brace only cases in which the matter in dispute was of 
the value of twenty dollars about which parties were liti- 
gant in a court of law; and this was the state of the sub- 
ject when the constitution declared the “right of trial by 
jury shall remain inviolate.” 

t isclear that the provision only applies to cases in- 
stituted in a court of lew for the recovery of property or 
other thing to which a fixed value can be attached and 
has no reference to any other department of the govern- 
ment or any other mode of procedure than that which ob- 
tains in a judicial tribunal. When the legislature shall de- 
clare that in a suit between parties depending in a court 
of law, when the matter or thing in dispute 1s of the val- 
ue of twenty dollars, the right of trial by jury shali not be 
allowed, it would seem to be time enough to enquire into 
the constitutionality of the law. It is incumbent on those 
who maintain the unconstitutionality of the law, divor- 
cing Gentry and wife by act of the legislature because it 
invades the right of trial by jury, to shew that the framers 
of the constitution meant more than they have said—that 
while in terms, they confined their provisions to a contro- 
versy of a particular character me pe in a court of 
defined jurisdiction, controled and governed by a judi- 
cial officer clothed with certain powers, between individ- 
uals, they intended to embrace controversies of every 
character, in every department of the government, no 
matter how constituted, either as to the mode of operation 
or the range of duties committed to its charge. The or- 
ganic law, which had all the sanction and inviolability of 
a constitution, secured to the inhabitants the right of trial 
by jury in criminal cases, but it left the application of this 
tribunal to civil cases to the discretion of the law making 
power. How far this discretion was exercised has been 
seen, and as exercised it furnished the rule fcr the con- 
stitution—we see a striking evidence of the influence of 
the civil law over the legislature and convention in their 
provisions touching this tribunal.’ The trial by jury is 
forced upon no one: is yet open to all: and when not de- 
manded, the court acts the double part of jury and judge. 
See 3rd vol. Littell p. 196. 1 Marshall 290-441. 

We proceed to the examination of the only remaining 
ground of enquiry. Was the granting divorce by act of 
the legislature, the exercise of prohibited judicial power? 

The clause in the constitution supposed to be violated 
by the act aforesaid is that which distributes “the powers 
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of government into three distinct departments, each of 
which shall be confided to a separate magistracy; and 
no person charged with the exercise of powers proper- 
ly belonging to one of those departments, shall exercise 
any power properly belonging to either of the others, 
except in the instances hereinatter expressly directed or 
pee The “departments” referred to, are called 
egislative, executive, ard. judicial. The framers of our 
constitution have not the merit of originating this pro- 
vision; the idea-is at least as old as Montesquieu; and it 
is agreed that he deduced the maxim from a long and fa- 
vorite contemplation of the British constitution, and de- 
livered it as an elementary truth characteristic of that 
particular system. The constitution of Virginia, the 
first written constitution known to the world, contained 
the principle as an axiom in free government, and couch- 
ed in terms more imperative than are to be found in ours. 
The sister states of the confederacy followed her example, 
some by incorporating in their constitutions an express 


provision on the subject, and all by framing their funda- - 


mental charters upon the. principle inculcated. Those 
having express provisions on this subject are, Maine, 
Connecticut, New Hampshire, Vermont, Massachusetts, 
Maryland, N. Carolina, Georgia, Louisiana, Kentucky, 
Mississippi, Indiana, Illinois and Alabama, which with 
Virginia and Missouri make sixteen out of the twenty- 
four which compose our Union. 

We have been thus particular in consequence of a mis- 
apprehension entertained on this subject. It is thus seen 
the convention which sat in St. Louis in the year’ 1820, 
in making this maxim a part of our constitution adopted 
a principle familiar to statesmen on both sides of the At- 
lantic; a principle not only to be found in the text of 
writers on the science of free government, but developed 
in practice, and practically expounded by the operation 
of institutions, the freest on earth, based on it as a cardi- 
nal element of the social compact. ‘To them may belong 
the merit of making a new application of the principle, 
of attaching a meaning to the maxim, not before under- 
stood or developed in the history of free states, but they 
liveda century too late to claim the honor of its discov- 
ery. Whether they have adopted the axiom as it was 
previously understood by statesmen and jurists is a very 
important enquiry, in the solution of the question before 
the court. The principle itself has grown into a political 
apothegm, but its application is of inherent and acknowl- 
edged difficulty. It is agreed that no government has 
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ever been formed without a departure from the maxim. 
Thus notwithstanding the emphatical and unqualified 
terms in which the axiom has been laid down, there is not 
in the constitutions of the several states, nor elsewhere, a 
single instance in which the several departments of pow- 
er have been kept absolutely separate and distinct. The 
framers of the constitution of New Hampshire, the latest 
of the original thirteen states to form her fundamental 
charter,seems to have been fully aware of the impossibility 
and inexpediency of avoiding any mixture whatever of 
these departments; and have qualified the doctrine by de- 
claring “that the legislative, executive, and judiciary pow- 
ers, ought to be kept as separate from and independent 
of each other as the nature of a free government will ad- 
mit or as is consistent with that chain of connexion that 
binds the whole fabric of the constitution in one indisso- 
luble bond of unity and amity. We consider this pro- 
vision not so much as furnishing a clear and definite 
qualification ofa priuciple in government, as an admission 
of the intrinsic difficulty which attends the application of 
a great conservative axiom in the structure of liberal in- 
stitutions. ‘The experience offered to the world, in the 
practical operations of government from the year 1792 
when the constitution of N. Hampshire was framed, to 


‘the period when our convention sat in St. Louis, had not 


solved this difficulty, or thrown new light upon the sub- 
ject. That body divided the powers of government into 
three departments, and with looser phraseology, adopted 
the provisions found in the constitutions of Virginia, 
Georgia, Louisiana, Mississippi and other states. See 
the constitutions of these states. 

If the terms used in our constitution, can be construed 
to mean any thing more thana personal disqualification 
by which it is declared that no legislator shall bea jud 
or executive officer, and vice versa, it would seem that t 
qualification of the principle is to be found in the words, 
“properly belonging” a question to be decided by no new 
standard, but depending for its solution upon the happy 
adjustment of a problem which has as yet puzzled the 
wisest statesmen and jurists of modern times. 

In practice there can be but little gained by the clause, 
and it is this consideration we imagine, which accounts 
for its omission in the constitutions of Ohio, Pennsylva- 
nia, Delaware, South Carolina, New York and New Jer: 
sey. All these constitutions are framed upon the maxim 
of a necessity of the distribution of powers into depart- 
ments, legislative, executive and judicial—so that the 
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omission of the usual preliminary clause of distribution, 
must be accounted for on some other ground, than that 
their framers were insensible to the importance of the 
principle involved in it. The XLVII number of the Fed- 
eralist from the pen of Mr. Madison, was written ex- 
pressly to vindicate the Federal constitution from its sup- 
posed violation of the political maxim under consideration, 
and that instrument like those just referred to contains 
no distributive clause. Federalist p. 260. 

There is nothing on the face of our constitution to 
show that its framers had any other view of this maxim, 
than was entertained by those who had gone before them. 
They adopt no new provisions but such as were ready 
made to their hands; and unless all settled rules of con- 
struction be disregarded, they adopted them in the sense in 
which they were understood at the time of their adoption.— 
Not only has it been found a difficult problem to deter- 
mine how much legislative power should in free govern- 
ments, be given to the executive department—how much 
judicial power to the legislative department, and how 
much executive or legislative to the judiciary depart- 
ment; but the precise boundaries which separate and dis- 
tinguish those powers one from another, have never been 
accurately surveyed and defined. ‘There are powérs ne- 
cessary, fora government to exercise, which itis diffi- 
cult to class under either head; because partaking of the 
nature of more powers than one; and there are others of 
which it is hard to determine whether they be legislative, 
executive, or judicial. ‘The very terms used by the Con- 
vention, “properly belonging,” whether they refer to the 
admixture of the powers of government, among the de- 
partments, or to the nature of the powers themselves, are 
a concession to this argument. ‘hey admit that pow- 
ers may exist, ambiguous in their character, which may 
be ranged under more than one department of the gov- 
ernment, and which are of doubtful classification. 

By what standard these doubts and ambiguities are to 
be removed, we are uninformed, and left to rational con- 
jecture todetermine. Wesee that the departments of 
government are three in number, legislative, executive 
and judicial,—we see the powers of the government, divi- 
ded amengst these departments, but not according to their 
nature, on the contrary we see the legislative department 
clothed with judicial powers, the executive department 
with legislative powers, the judicial department with ex- 
ecutive powers; and then tt is declared not as is declared 
by the Virginia constitution “that neither department 
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shall exercise the powers, properly belonging to either of 
the other departments, nor shall any person exercise the 
powers of more than one of them at the same time, except 
that the justices of the county courts shall be eligible to 
either house of assembly,” but that “no person charged 
with the exercise of powers properly belonging to one of 
those departments, shall exercise any power properly be- 
longing to either of the others, except in the instances 
hereinafter expressly directed or permitted.” Now in 
this search into the abstract nature of powers, legislative, 
executive and judiciary, what guides must we follow? 
Must we follow Montesquieu, Burlamaqui!, De Lolme, 
Neckar, Rousseau, or which, or either of them, for they 
al! differ? Or must we solve our enquiries by reference 
to these powers as they are understood in France, in Rus- 
sia, in England, or in the United States? Unhappily for 
us, there is the same division among nations on this sub- 
ject asamong writers. In this country whenever a con- 
stitutional discussion has turned upon the abstract nature 
of the powers of government, we have seen exhibited the 
same difierence of opinion among statesmen and jurists 
the most distinguished. We could instance the question 
“whether the power of removal frum office is in its na- 
ture an executive or legislative power?” a question once 
determined in Congress by the casting vote of the Vice 


President, and since revived by the Senate of the Uni- 


ted States. Other examples might be cited, but the 
statesmen of this country, aware ot the difficulty which 
ever attends investigations of this character, and deeply 
impressed with the danger of deriving power to any de- 
partment of government, by an investigation of its ab- 
stract nature, have in a great measure destroyed the evil 
by aspecification of powers in the fundamental charter. 
‘Thus to ascertain what power, by the constitution, be- 
longs to the executive department, you wander not in the 
undefined regions of executive power in the abstract, but 
look to the specific grants of authority contained in the 
instrument, and so of the other departments. ‘The legis- 
lative department being less susceptible of precise limits 
its powers are always negatively defined, and since it re- 
sults as a consequence from the unavoidable want of spe- 
cification, that questions will frequently arise of real nice- 
ty whether the operation of a particular measure will or 
will not extend beyond the legislative sphere, this depart- 
ment is subject to much more direct responsibility to the 


source of all power, than either the execntive or judici- 
ary. 
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‘The judiciary department is the simplest ofthe three, 
and is therefore described by land marks the most cer- 
tain. Ifdespite their caution, some questions of consti- 
tutional law are still left to be determined by an examin- 
ation of the abstract nature of the power, it results from 
the imperfection which attends the best of human institu- 
tions. Divorce is claimed to be in this State a flower of 
the judiciary. It is said tobe in its nature judicial and to 
involve the exercise of only pure judicial powers. On 
these grounds it is pronounced that the act of the legisla- 
ture in question was an encroachment upon the judiciary 
department of the government, anda violation of the 
constitution, and yet it is admitted that “no reason is 
seen why the act shall not operate as it declares it shall 
act, so as to free the parties from the pains and penalties 
of a second marriage.” “It is also admitted as probable 
that with the consent of parties, the legislature may avu- 
thorize the parties to live separate and apart, and even 
to marry again.” But the right of property fixed and 
vested by the marriage, would it is said remain fixed and 
vested. 

Now the consent of parties can never change the na- 
ture of the power exercised over them, nor we may add, 
legalize what is in its nature forbidden. If the legisla- 
ture can separate man and wife, and permit them tu mar- 
ry other parties, it can divorce them, for these acts con- 
stitute the definition of divorce a vinculo matrimonii; un- 
less indeed, divorce partakes of a twofold character, 
partly legislative and partly judicial. Legislative so far 
as the person and the bond of matrimony are concerned- 
—and judicial so far as the incidental rights of property 
are concerned. 

And even if this be so, the co-operation ofboth de- 
partments would be necessary to the validity of the di- 
vorce. ‘The judiciary could not separate the parties, 
because that act would involve the exercise of legislative 
power. ‘The admission in our view, is irreconcilable 
with the position, that divorce by the legislature is the 
exercise of prohibited judicial power; and we have al- 
ready endeavored to show that no fixed or vested right 
to property was taken away from the appellant, by the 
act which separated him from his wife. But if divorce 
be a prerogative of the judiciary, properly and exclusive- 
ly so, itis a remarkable error in all past and present gov- 
ments, that it should not be so found or acknowledged. 
We have no knowledge of any country in which the ju- 
diciary is the exclusive depository of this power—or of 
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any writer who treats it as of purely a judicial nature. 
Hoffman in his legal outlines, in the studied and guarded 
language of a definition, declares that “a law which divor- 
ces A. from B. is as much a law, as an act which forbids 
the exportation of corn.” In England the ecclesiastical 
courts havea limited power over the matter of divorce, 
indulged to them, in the language of Hale, “pro reforma- 
tione morum, et pro salute anime ;” a power denied to ev- 
ery other judicial tribunal in that country, and vested in 
its full extent in the legislature. These tribunals pass, 
what are termed sentences, and obedience to them 1s en- 
forced against the contumacious, by their holinesses only 
thro’ the terms of an excommunication. Upon a signifi- 
cation thereof into chancery a writ of excommunicato 
capiendo, goes out; whereby the party is imprisoned till 
obedience [is] yielded to the sentence.—See Hale’s Com- 
mon law p. 30. 

It was settled in the Duchess of Kingston’s case that 
the spiritual courts have no jurisdiction directly, or indi- 
rectly, in any matter not altogether spiritual; and that all 
the powers, the judicial powers, with which they were 
clothed, were addressed to the conscience of the party. 
Ib. 36, and 47. See also Thomas’ Coke 1 vol. p. 146. 
N. E. 4 Bacon 556. 

Their utmost power in case of a legal marriage, is a sep- 
aration from bed and board. Parliament only can dis- 
solve the bonds of matrimony. 

Under the British constitution, then, which, to use the 
language of Mr. Madison, “was to Montesquieu, what Ho- 
mer has been to the didactic writers on epic poetry,’’ and 
from the study of which, that great political critic, dedu- 
ced theelementary maxim, of a distribution of the powers 
of government into three departments, divorce is con- 
sidered, not a peculiar flower of the judiciary, but an “in- 
dulgence,” granted to a quasi judicial body, engaged only 
in spiritual things; an indulgence flowing purely froma 
deference to the Hierarchy, whichis hostile to the nature 
of our institutions. It belongs to the legislative depart- 
ment of the government, subject to such regulations as a 
proper regard to the public morals and domestic manners 
of the country may impose. 

In the United States, under the constitutions of the 
several members of the confederacy, the same disregard 
has been manifested to the claim set up in favorof the 
judiciary, to exclusive cognizance over the matter of di- 
vorce. In Virginia, Maryland, Delaware, Georgia, Ten- 
nessee, South Carolina, Alabama, Louisiana and Missis- 
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sippi—divorce cannot be granted by the judiciary; but is 
exclusively granted by special act ofthe legislature. In 
the remainder it is granted, sometimes by the judiciary 
and sometimes by the legislature; the courts acting by 
virtue of laws, clothing them with power to divorce in 
certain cases; and the legislature through its unrestrain- 
ed sovereign power over the subject. Following in this 
particular the practice of the English constitution, which 
gives to the judiciary a limited control.—-2 vol. Kent, 
105. 

Chancellor Kent informs us, “that for many years af 
ter New York became an independent State, there was 
not any lawful mode of dissolving a marriage in the life- 
time of the parties, but by a special act of the legisla- 
ture.” He adds: “this strictness was productive of pub- 
lic inconvenience, and often forced the parties, in cases, 
which rendered a separation fit and necessary, to avail 
themselves ofa more easy and certain remedy.” 2 vol. 
commentaries p. 97. 

After a review ofall the authorities on the subject, the 
same distinguished jurist says:—“assuming therefore that 
in ordinary cases, the constitutionality of the laws of di- 
vorce, in the respective states, is not to be questioned, 
the embarrassing point is to determine how far a divorce 
in one state, has a valid operation in another.” 2 vol. p- 
107. 

“If, says the same author, “however a marriage in N. 
York should be dissolved, not by a regular judicial sen- 
tence, but by an act of the legislature m another state, 
passed especially for the purpose, and for a cause not ad- 
missible here, would such a divorce be received here as 
binding? A statute, though not in the nature ofa judicial 
proceeding, is a record of the highest nature; and in some 
of the states all their divorces are by special statutes. 
But if a statute thougha matter of record, was to have 
the same effect, in one state as in another, then one state 
would be dictating laws for another, and a fearful collis- 
ion of jurisdiction would imstantly follow. That con- 
struction is utterly inadmissible. hile it is conceded 
to be a principle of public law, requisite for the safe in- 
tercaurse and commerce of mankind, that acts, valid by 
the laws of the place where they arise, are valid every 
where, it is at the same time to be understood, that this 
principle relates only to civil acts founded on the volition 
of the parties, and not such as proceed from the sove- 
reign power.” 

“But,” he adds: “if instead of a divorce by statute, ex 
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directo, the act should refer a special case to a court of 
justice, with directions to inquire into the fact and to 
grant a divorce, or withhold it as the case might require; 
would that be a judicial proceeding, to which full effect 
ought to be given.” From all which we think it clear, 
at least in the opinion of the author, that divorces grant- 
ed by the states are constitutional; that when granted by - 
the legislature ex directo, they are not judicial proceed- 
ings, that they do not involve the exercise of judicial pow- 
er, but are emphatically laws flowing from the sovereign 
power, and as such are valid only in the limits of its terri- 
tory.—2 Kent p. 117 and 118. 

In Virginia, m the case of Purcell v. Purcell 4. H. & 
Munford p. 507. a chancellor, claiming to possess by the 
adoption of the common law, all the power over divorce, 
possessed in England by the ecclesiastical courts, allow- 
ed alimony, “until the husband shall restore the wife to 
the comforts of her bed and board, and give satisfactory 
assurances for her enjoyment thereof.” An appeal from 
the decree was asked, and refused by the court of ap- 
peals, who thus sanctioned the power exercised; but 
this is the only effect ever made in that state by the 
courts. And Judge Tucker adds: “doubts having always 
existed as to the judicial power over the subject—applica- 
tions for divorces a vinculo matrimonii are usually made 
to the legislature.”,—Tucker’s notes, Book Ist p. 440. 

In the case .f Borden v. Fitch, 15 John. p. 145—the 
supreme court of the state of New York, set aside a di- 
vorce obtained in the court of Vermont—obtained by 
fraud and false representations—and sustained a divorce 
granted by the legislature of Connecticut. 

We have been referred to the constitutions of Georgia, 
Mississippi and Alabama, as having express provisions on 
the subject of divorce. It is granted that there are ex- 
press provisions on the subject; but we marvel at the in- 
consequence of the conclusions drawn from them. 

If any inference would seem to be clearer than anoth- 
er from the premises, it i that without them, these con- 
stitutions contain no prohibition against divorce by the 
legislature, and that with them, it is not the exercise of 
judical power. It will be recollected that each of these 
constitutions contains a clause of distribution of the pow- 
ers of government into three departments,——legislative, 
executive and judiciary; each to be separate and apart 
from the other, and confided to a separate magistracy— 
and no person or collection of persons, being of one of 
those departments, can exercise any power properly be- 
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longing to either of the others, except in the instances ex- 
pressly permitted .’The express provisions referred to, de- 
clare “that the legislature shall not grant divorce until the 
parties have had a fair trial in the superior court,” and 
then only by a vote of two thirds ofeach branch of the 
legislature. We think it most manifest that without this 
prohibition, the legislature could have granted divorce, 
by the majority necessary to pass any law, and without 
previous finding of facts, by any tribunal, other than one 
of its own committees. And as to its being with it, a 
judicial proceeding, the ideais utterly opposed, by the 
absolute necessity of legislative power to the grant of di- 
vorce. 

We have seen, that chancellor Kent considered it an 
embarrassing question, to determine in the case ofa refer- 
ence, by special act of the legislature, to the judiciary, 
witha given power to that tribunal, to grant, or with- 
hold divorce, as the case might justify, whethersuch would 
be a judicial proceeding. 

The only office performed by the judiciary in these 
states, is to institute an enquiry preliminary to divorce. 
It furnishes in place of a committee, the facts upon which 
subsequent legislation is based, but it neither can, nor 
does, grant divorce. ‘These provisions may be vindica- 
ted, as wise and judicious; they may be regarded as fur- 
nishiag a better mode for the investigation of the causes 
for which divorce is granted, but they are extremely un- 
favorable to the doctrine which makes divorcea flower 
of the judiciary. 

But whether wise, or unwise, they have not’ been 
adopted by the framers of our constitution, and we think 
itan inverted method of reasoning to apply the deduc- 
tions drawn from the existence of certain provisions in 
an instrument, to a case in which no such provisions are 
to be found. 

In England then, and in America, we have not found 
divorce regarded, as of purely a judicial nature. 

In the investigation which we have made concerning 
the abstract nature of judicial power, we have found no 
writer who treats divorce as properly of judicial cogni- 
zance. -What light shall we yet follow—to what coun- 
try shall we yet look, to furnish in its precepts or exam- 
ples,a surer guide to the developement of the politreal 

question we are investigating?) We confidently assert 
’ that no country can be found, in which the legislative 
power ovér the subject of divorce has ever been question- 
ed. This concession seems to be readily made. 
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It is admitted that all the states of the Union from the 
earliest period of their existence up to the present time, 
with constitutions similar to our own,—filteen of them 
containing the very clause, supposed to be violated, and 
all of them framed on the principle inculcated by it; have 
acted upon the idea, that the clause contains no_prohibi- 
tion upon the legislature to grant divorce. It is also ad- 
mitted that the judiciary of the states have not deemed 
the action of the legislature an encroachment upon their 
constitutional power. 

But while these admissions to the uniform and concur- 
rent action of independent and separate states, for the 
space of halfu century, are granted, it is denied that the 
authority is sufficient to determine what construction 
ought to be put on the terms “judicial power” asfound in 
the constitution. 

In the absence of a single adjudication of any court or 
the example of any country, to the contrary, we regard 
these admissions as of the utmost importance in the de- 
termination of the question. We know of no better 
method of ascertaining the abstract nature of the powers 
of government, than to look at the uniform practice ofall 
governments in relation to them. And when to this rule 
of construction we bring the practice of a people jealous 


_ of their rulers—watchful of encroachments on their fun- 


damental charter, and fond of liberty, we cannot but re- 
gard the prohibition as Jatent indeed, which should so 
long escape detection. 

It is said to be no more remarkable, “that this question 
should now for the first time be raised in Missouri, than, 
that questions concerning bills of credit should have re- 
mained dormant in the several states, from the time of 
the adoption of the Federal Constitution in 1789, till the 
year 1824,—when it was first raised in Misscuri.”” We 
cannot agree that there is any analogy between the cases. 
If to this state belongs the credit of mooting the constitu- 
tionality of Loan Office certificates, she is also we be- 
lieve, entitled to the exclusive honor of originating Loan 
Offices. And these state machines had becn in opera- 
tion only a yearor two, when,in the natural order of 
cause and effect, payment of notes, executed for certifi- 
catec, was resisted in courts of the country, on the 
ground that the certificates were bills of credit in the 
sense of the constitution. To make the cases parallel, 
all the states of the Union from the respective periods of 
their entering into it, should have issued Loan Office cer- 
tificates. ‘The state and Federal judiciary should have 
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acquiesced in the practice during the same period, and 
writers distinguished should have pronounced in favor of 
their validity. Missouri the last of the states to enter in- 
to the confederacy should have only followed their exam- 
ple,—organized her Loan Office, and issued her certifi- 
cates, when forthe first time, in the year 1824,—the 
courts should be startled by the novel defence. We feel 
confident in the assertion, that no instance can be furnish- 
ed in the annals of our jurisprudence in which a practice 
so ancient, and uniform, and a construction so universal 
and contempvraneous, as that, on which we rely, has ev- 
er been overthrown by any judicial tribunal in our coun- 
try, state or Federal. In the celebrated case of Dart- 
mouth College v. Woodward; Chief Justice Marshall, 
asks for some sentiment delivered by contemporaneous 
expounders of the constitution, “upon which he might 
base a safe and inteiligible exception, to the apparent im- 
port of that instrument.”——See 4. Wheaton p. 518,—and 
the same distinguished Judge in the case of McCullough 
v. The State of Maryland, “scarcely considered the ques- 
tion of the power of congress to incorporate a bank, an 
open one, after the proceedings of our nation concerning 
it.” “It isconceived that a doubtful question, ~one on 
which human reason may pause and the human judgment 


be suspended, in the decision of which the great princi- 
ples of liberty are not concerned, but the respective 
powers of those who are equally the representatives of 
the people are to be adjusted; if not put at rest by the 
practice of the government, ought to receive a consider- 


able impression from that practice. 

An exposition of the constitution, deliberately estab- 
lished by legislative acts, on the faith of which an im- 
mense property has been advanced, ought not to be light- 
ly disregarded.” 4. Wheaton 316. 

If it were a case of the first impression however, un- 
influenced by the practice of the government from its 
earliest history we should still regard the act of divorce, as 
reconcilable with the constitution. So peculiar is the 
married relation, so intimately connected is it with the 
public morals of a people—so impossible is it to foresee 
all the: causes which should impel a separation of the par- 
ties—so difficult is it to provide for them—so incompati- 
ble is it with the idea of judicial power, in a free govern- 
ment-toclothe it with a general discretion to imake a 
remedy for every case which may arise in the constant 
vicissitudes of human society, and so necessary is it, that 
some where in the system there should be a power capa- 
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ble of doing this, that special legislation suggests itself as 
the best, the only remedy for the evil. Itis impossible 
to account for the uniform practice of all governments on 
the subject of divorce, or any other hypothesis. 

Whether this special legislation should proceed ex di- 
recto, or whether as is suggested by chancellor Kent, it 
should refer a cage to the judiciary, with power to grant 
or withhold divorce as the case might j ustify, (a power, 
let it be observed, which he does not even question) isa 
matter to be devided by the relative expediency of the 
two modes of action; but the question to be decided, is 
one of expediency, not power. 

But we proceed to a view of this subject, which unless 
we greatly mistake its force, is conclusive of this ques- 
tion. 

When the convention which formed our constitution 
in St. Louis, in the year 1820, and imcorporated the 
clause of distribution of the powers of government into 
that instrument, they adopted a provision ready made to 
their hands. They knew, that this provision -had been 
practically expounded by all or nearly all the states, to 
contain no prohibition to legislative action over divorce. 
They saw states with and without this clause, in the con- 
stant habit of exercising this power. ‘They had seen an 
uniform acquiescence in this construction by the judicia- 
ry of the several states,and by the people. they had 
seen this power exerted every where in the United States, 
and denied no where. Did they not adopt it im the 
sense in which it was then universally understood? H 
they had meant to deny to the legislature the power of 
divorce, would they not have inserted an express provis- 
ion in the instrument? If restriction on the legislative 
power, over the subject, had been by them intended, 
would they not have manifested the caution and solici- 
tude of Georgia, of Mississippi and of Alabama, by pla- 
cing those restrictions on the face of the constitution in 
—- terms ofa prohibition? We think candor com- 
pels an affirmative reply to these questions. 

It is in vain that you appeal to the language of the 
clause of distribution to the terms, “judicial power.” 
This is the very language, these are the very terms which 
have beenexpounded. We are not aware of having de- 
nied, that this convention “had some tolerably definite 
idea in their minds of what they intended should be un- 
derstood by the legislative and judicial powers; we 
grant this, in the fullest extent, and insist also that they 
had some tolerably definite idea of the rules of construc- 
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tion by the use of which their work would be expound- 
ed. . 

Among these rules of construction, is the cardinal one, 
that when a provision, or law heretofore known, and un- 
derstood, is adopted, this provision or law is adopted in 
the sense in which, at the time of adoption, it was under- 
stood. ‘lake for example, out of the many illustrations 
which might be cited, the 3d section of our statute on 
wills and testaments 2. vol. R. C. 790.—It declares that, 
ne will or codicil, or any clause thereof, or any devise 
or bequest therein shall be revoked, except in the manner 
therei pointed out. 

Marriage subsequent, and the birth of a child is not 
mentioned in this section as a mode of revocation. Yet 
where ts the jurist in the country who would not admit, 
that these acts amount, despite the language of the stat- 
ute, to a revocation of the instrument? ‘The reason of 
the rule is, that our section is a literal transcript of an 
English statute, which when adopted in our statute book, 
was not understood to apply to implied revocations. 


‘This court has heretofore not been imsensibleto the . 


force of this reasoning. In the case ofthe State v. John 
Simonds, it grounded its decision on similar views. 
Simonds was indicted for keeping a Roulette table. 
He pleaded a former fine and conviction for the sameof- 
fence, before Wilson Primm a justice of the peace, for 
the county of St. Louis, which conviction took place, un- 
der the authority of the corporation of St. Louis. Ade- 
murrer to this plea was overruled by the circuit court, 
and upon judgment rendered in behalf of the defendant, 
the case was brought before this court. ‘The point made 
in behalf ofthe state, was, that by the constitution, all 
legislative power is granted to, and vested in a general 
assembly, and that the general assembly could not create 
a corporation, vesting it with legislative powers,. as had 
been done in the organization of the body-corporate of 
the city. This court agreed that, in the language of the 
constitution, all legislative power, was granted to and 
vested in the general assembly, as also, that the corpora- 
tion of the city was vested with legislative powers—but 
it maintained the constitutionality of the laws of the cor- 
poration. The reasons for the decision shall be given in 
the words of the court. “In the first place, we assume it 
as true, that no city ofany size can at all get along with- 
out this power. We admit that the necessity of the case 
does not of itself forma sufficient reason why the pow- 
er should be exercised ifit isnot given, or if it is denied. 
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But it does form a reason why the power should not be 
denied, unless clearly denied. At the time the constitu- 
tion of this state was formed, the town of Saint Louis 
was incorporated with nearly similar powers to those 
now granted. The constitution was formed in the town. 
The convention sat and formed the constitution in the 
bosom of the corporation—saw its effects and operations 
daily, yet they have no where any prohibitory words re- 
garding its powers or existence. But on the contrary, 
they have said and declared in 2d section of the sched- 
ule to the constitution,—that all laws in force ir the ter- 
ritory which are not repugnant to this constitution, shall 
remain in force until altered or repealed. Not only the 
act incorporating the town as above mentioned was then 
in force, but there existed in the statute book ofthe ter- 
ritory a general law authorising the county courts, of 
every county, to incorporate the several county towns, 
when required by petition so todo. “If this power, as it 
then was known to exist, had been intended to be express- 
ed by the convention, when they declared, all legislative 
power should be vested in the general assembly, they 
surely would have used some words more clearly leading 
to the subject than they have. We might expect an ex- 
press prohibition. But so far from any thing express on 
the subject, by way of prohibition, they seem to have 
sanctioned the idea of the right and power of the legis- 
lature to create such corporations as the city corpora- 
tions. The 5th sec., of the 13th art. declares that no re- 
ligious corporation can ever be established in this state. 

e are of opinion that under the foregoing view of the 
question, that the power to create lay corporations, and 
corporations with powers to legislate in regard to the 
police of cities &c., is clearly to be implied.”* It 
is obvious that the stress of this decisionis placed upon 
the absence of any terms of prohibition, other than that 
all legislative power shall be vested in the general assem- 
bly. 

For in regard to what it said about the terms of the 
schedule concerning the laws in force in the territory, 
little.can be gained to the argument from that source. 
No laws are of force, under the schedule, which are re- 
pugnant to the constitution, and what laws are repug- 
nant to the constitution, is left an open question. But if 
the argument is legitimate, it would equally prove that 
divorce laws are constitutional, for they were likewise of 
force and recorded in the statutes of the country. 

A similar remark applies te the argument drawn from 





*Not reported. 
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the 5th section of the 13th article of the constitution. 
Religious corporations are prohibited, it is true, and the 
inference is certainly correct, that lay corporations ma 
be created, but that a lay corporation may be created, 
clothed with legislative powers, is a conclusion we sub- 
mit, too broad for the premises. 

The power of the legislature to incorporate a rail road 
company, a steam mill company, a college or other liter- 
ary institution, has never we believe been questioned,— 
and the question before the court was, not the power of 
the legislature to makea corporation, but to endow it 
with such legislative powers as would make its enact- 
ments, part of the criminal code of the country. We 
think it easy to show in the above case the danger which 
would have resulted to the country, from a rigid adher- 
ence to the abstract nature of legislative power, and the 
terms organizing the legislative department, and a like 
course of reasoning on the same term in the clause dis- 
tributing the powers of government into three depart- 
ments, would throw this government, and these United 
States into inextricable confusion, by proving the uncon- 
stitutionality of the common law itself. See on this sub- 
ject, the essay on Codification, by Sir Samuel_Romilly, 
reported in the 6th number of the Jurist p. 36. Also 
Sampson onthe common law, p. 111, for an essay by 
George M. Bibb,—also same book, p. 104, for an extract 
from the message of De Witt Clinton to the legislature 
of New York.—Same author p. 193,—for the message 
of Gov. Wilson to the legislature o: South Carolina, and 
the observations of the same writer in a letter to Wm. 
Sampson; also, p. 102, for the remark of Chief Justice 
Saunders,—same book p. 91. 

It is thus seen how very easy it is, by an artificial ar- 
gument, which wanders in the undefined regions of pow- 
er in the abstract—to break down that very clear dis- 
tinction “of which counsel speak, between the making 
of a law and passing a sentence?’ It is seen how readt- 
ly a common law judge may be converted into a legisla- 
tor--how the common law itself, can be made hostile 
to the nature of our institutions, and a violation of our 
fundamental charter. We reject the conclusions of these 
very distinguished jurists and statesmen, and adopt with 
Du Ponceau, the sentiment, that, “we live in the midst 
of the common law, we inhale it at every breath, imbibe 
' it at every pore, we meet it when we wake, and when we 
lie down to sleep, when we travel and when we stay at 
home; it is interwoven with the very idiom that we speak; 
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and we cannot learn another system of laws, without 
learning at the same time another language.” We re- 
ject them because the reasoning on which they are found- 
ed is the operation of the rectangle and ihe square, which 
never fit in with the irregularities of human transactions; 
because it surrenders too much that is practical, to what is 
abstract and theoretic,—because it gives language a con- 
struction, of which it is perhaps susceptible, but which 
we believe foreign from the intention and signification, 
in which it was used. 

Weat the same time respectfully dissent from the con- 
clusion to which a majority of this court arrived, thro’ 
what to us appears a similar course of reasoning, on the 
former argument of this case; whether a conclusion thus 
reached will ever justify a court in declaring a law passed 
by the popular department of the government, unconsti- 
etboticl and void, will be seen by a recurrence to the fol- 
lowing sentiments uttered by jurists, alike distinguished 
for judicial learning, «nd for judicial firmness. “The 
question, whether a law be void for its repugnance to the 
constitution,” said C. J. Marshall, in the case of Fletcher 
v. Peck. 6 Cranch 88—*is it at all times a question of 
great delicacy; which ought, seldom, if ever, to be deci- 
ded in the affirmative in a doubtful case.” The opposi- 
tion between the constitution and the law, should-be 
such, that the judge feels a clear and strong conviction 
of their incompatibility with each other. And in the 
Dartmouth College case, in which the same judge asked 
for some cotemporaneous exposifion of the constitution 
by its founders, to resist the conclusion to which he was 
arriving,—he again remarks, “on more than one occasion 
this court has expressed the cautious circumspection with 
which it approaches the consideration of such questions; 
and has declared that in no doubtful case, would it pro- 
nounce a legislative act to be contrary to the constitu- 
tion.” In Calder v. Bull 3, Dallas 386—it is said by the 
late justice Chase, “if ever I exercise the jurisdi¢tion 1 
will never decide any law to be void but ina very clear 
case.” And by the late justice Iredell in the same case 
“the court will never resort to that authority but-ina 
clear and urgent case.” And in Cooper'v. Telfair, 4 
Dali. 14,—by the late justice Patterson, “to authorizé 
this court to pronounce any law to be void, it must be a 
clear unequivocal breach of the constitution, not a doubt: 
ful and argumentative implication.” In the case of Craig 
&c. al,v.the State of Missouri, the late justice Johnson 
delivered himself as follows: “The result is that these cir- 
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tificates are of a truly amphibious character; but what 
then should be the course of this court? 

“My conclusion is, that as it is a doubtful case, for that 
reason, we are bound to pronounce it incorrect. It does 
indeed approach as near toa violation of the constitution 
as it can well go, without violating its prohibition.” And 
judge McLean in the same case, says, “the power which 
declares it (the act creating Loan Offices) null and void, 
should be exercised only when the 1ight to do so is _per- 
fectly clear.” Wehope never to deny to the judiciary, 
the power of deciding a law to be unconstitutional. 

The right so to do follows inevitably from its duty to 
declare what the law is;—and was vindicated by C. J. 
Marshall,in the case of Marbury v. Madison, by argu- 
ments which human reason cannot overthrow. but 
while we concede the power, we must insist, that it is not 
by occupying all the debateable giound of the constitu- 
tion, itisnot by claiming all the disputed territory of 
power, that the judiciary will maintain its rightful suprem- 
acy, or bear its intended part, in the maintenance of con- 
stitutional liberty. It is apprehended, that a decision 
supporting the act of the legislature, in this case, will 
place in the power of that body contracts of evéry char- 
actery—will clothe it with authority to examine iato eve- 
ry breach of the same, and to declare the forfeiture; will 
in effect deny to the judiciary its rightful authority and 
its peculiar province, to render judgments, sentences and 
cecrees between parties. But is the apprehension well 
grounded? If marriage be a contract, what other con- 
tract is marked by such peculiarities?’ Over what other 
contract, can the legislature exercise the power, which it 
may confessedly exercise over this? What other con- 
tractis there, which by the practice of so many govern- 
ments, despotic and free,is found smbject, either to the 
exclusive control of the legislative department, or to the 
concurrent action of iegislative and judicial powers? In 
relation to what other contract can a uniform and con- 
temporaneous construction be relied on, as subjecting it 
to the uncontrolled action of legislative authority? ‘The 
practice of half a century, which gives to the legislature, 
power to dissolve the marriage tie, denies it the power to 
dissolve every other contract. The judiciary of every 
state, which quietly witnessed the dissolution of mar- 
riage, by the direct action of its co-ordinate department, 
has been sensibly alive to every encroachment upon its 
power, when other contracts have been the subjects of vi- 
olation. While jurists and statesmen, the ablest, have 
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auc. Term Ver supposed marriage to be within the power. of the 
1835. levislature, they have ever maintained that other con- 
wenn tracts are without it. 

The State It seems to us to require no ordinary degree of imtre- 
pidity to assert, that these marked distinctions are with 
out shadow of reason, and that they cannot furnish an 
intelligible line of discrimination, for the guidance of the 
judgment of this court. We will not again press the 
mischief which must unavoidably follow the decision of 
the court as heretofore rendered in this cause. ‘They are 
felt and regretted by the bench, and we know, that 
whatever may be the evils attendant,upon an adherence 
to that decision, they will be evils, not of choice, but ne- 
cessity, a necessity as painful asit is imperative.” i 
Opinion of Judge . 1 will now proceed to give my view of the question be- 
MeGirk.—The fore the court. I think the question arising in this case 
yrenedmigiae may be fairl y considered under the following heads. . 1st, 
ing the divcree js Does the relation and state of marriage exist under such 
unconstitutional, a contract as is contemplated by the 17th section of the 
= the plea 13th Art. of the constitution of the state. Or in other 

i words does the act of the general assembly, in question, 
impair the obligation of a contract? 2nd, Is the gran- 
tinga divorce by the general assembly, the exercise ofa 
judicial power, so as to be within the prohibition contain- 

_ed in the second article of the state constitution? | 
As to the first point many authorities have been cited 
to shew that marriage is nothing more than a civil con- 
tract. I amof opinion this doctrine is correct.. A con- 
tract is defined to be a promise made by one person who 
is able by law to make a promise to another person who 
must be capable in law to receive such promise, to do or 
forbear to do a certain particular thing, or it may) be: to 
do or to forbear to do several things. To this point.see 
2 B]. Com. 442. Powell on contracts p. 6. Mr. Pow- 
ell after giving the common law definition of a contract, 
and the definition given by writers on general law, gives 
his own definition, which seems to be extremely simple, 
comprehensive and clear. He says a contract is a-trans- 
action in which each party comes under an obligation to 
the other and each reciprocally acquires a right to what 
is promised by the other. A hundred.other authorities 
both on natural and common Jaw, might-be-cited, all.con- 
curring.to shew that a contract.is nothing moreinspb- 
stance than as above stated. ag v4 ane 
I will now enquire whether the marriage,state. exists 
under a contract of the.parties, or. whether it.existsas@ 
mere relation. im posed on them by.the general force: of 
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the law. The counsel for the defendants, mainly predi- 
cate their defence on the ground that marriage produces 
between the parties, a mere civil relation and that the 
contract or agreement by which persons become married 
is not a civil contract within the meaning of the constitu- 
tion of this state, which declares no law shall be made, im- 
pairing the obligation of contracts. The best law writers 
we have any knowledge of view the contract of marriage 
asa purely civilcontract. Blackstone in his first volume 
p. 448, says, “Our law, (i. e. the common law of England 
which is made the law of thisstate by an act of the gen- 
eral assembly of 1815 and 1825,) considers marriage in 
no other light than as a civil contract, and viewing it in 
this civil light, the law treats it as it does all other con- 
tracts, allowing it to be good and valid, in all cases, where 
the parties at the time of nizking it were in the first place, 
willing to contract, able to contract, and actually did 
contract in the proper forms and solemnities required by 
law.” 

Rutherford in his Institutes of natural law 2 vol. p. 282 
says, “The only difference between the contract of mar- 
riage and any other contract is, that other contracts 
though they are valid from the beginning, may be-rescin- 
ded or made void afterwards by subsequent civil law 
which forbids performance—whereas when a marriage 
is solemnized in such manner as to be once binding, no 
subsequent civil law, which forbids its performance can 
rescind it, consistently with the natural and revealed law 
of God, which has made this contract perpetual, &c.”’ 
This passage is only cited to shew that marriage’ is con- 
sidered in the light of a civilcontract. And he says page 
335. “Now the ends of marriage are the mutual happi- 
ness of the parties and the production of children.—We 
are therfore to enquire what sort of contract these two 
ends require.” The author then goes on to shew that to 
accomplish these ends, coupled with the education of 
children, the contract should be perpetual in its obliga- 
tion. In page 337 he views the parties as giving to each 
other a right in the person of each. 

As to this point that marriage is viewed as a crvil con- 
tract, see 1 Kentcom. 391. 2 do 65-75. 

The argument of the counsel is that marriage is a civil 
relation and so viewed by our Law. It is admitted that 
marriage is a civil relation. But it does not follow be- 
cause marriage is a relation, that it is not also a matter 
of contract. Judge Blackstone in the first volume of his 
commentaries 422 says, “the three great relations of pri- 


180 


AUG. TERM 


1835. 
i a 


TheState 
Vv. 
Fry & others. 





L8t 


AUG. TERN 


1835. 
Py 


The State 
Vv. 
Fry & others. 


SUPREME COURT OF MISSOUR?. 


vate life are, ist, That of master and servant, which is 
founded in convenience whereby a man is directed to 
call in the assistance of others where his own skill and 
labor will not be sufficient to answer the cares incum- 
bent on hire. 2nd, That of husband and wife, which is 
founded in nature and modified by civil society. The 
one directing man to continue and multiply his species, 
the other prescribing the manner in which that natural 
impulse must be confined and regulated. 

3rd, That of parent and child, which is consequential 
to that of marrage, being its principal end and design, and 
it is by virtue of this relation that infants are protected, 
maintained and educated.” 

The author then shows how these relations are created, 
that of master and servant is, he says, created, as we 
know the fact to be, by contract. By servant, the auv- 
thor means a person hired tolabor. That of husband 
and wile, is also by virtue of acontract. ‘That of parent 
and child grows out of the enjoyment of the marriage 
contract, and the duties imposed, arise by force of law. 
Thus we see that the two first of these relations, are ex- 
pressly created by contract, yet they are relations. In- 
deed it seems that almost every contract that can be 
thought of, creates a relation of some sort, between the 


. parties contracting. If men make acovenant, they stand 


in the relation to each other, of covenantor and covenan- 
tee. So in the case of copartnership. 1 think the fore- 
going clearly shews, that nothing can be gained by call- 
ing marriage a civil relation. It 1s so and arises by acon- 
tract of the parties. 

I will enquire for a few moments, into the rights ac- 
quired by the parties respectively by reason of this con- 
tract. 

First, each acquires a right in the person of the other, 
not as a thing that can be sold as a horse, but a right to 
the society and assistance of the other. 

Ruthertord, in his first volume of natural law, p..314 
says, marriage is a contract between aman and a woman, 
in which by their mutual consent, each acquires a right 
in the person of the other for the purposes of mutual hap- 
piness and of the production and education of children. 
Each acquires a right that the other shall be continent, 
and each will endeavor so to demean him, or herself, that 
the ends proposed by the marriage shall be accomplish- 
ed. It follows therefore, that if either commit adultery, 
or treat the other with cruelty, the contract is broken, 
and the injured party has a right by the Jaw of nature 
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and by the Jaws of most civilized countries, to consider 
the contract at an end, and hasa right to apply to some 
public authority of the state, to render a decree by some 
public solemn act, that the contract is at an end. This 
forfeiture is in some respects like a forfeiture in other ca- 
ses of contract, it releases the parties from the farther 
execution of the contract and gives the injured party 
such other relief as the nature of the subject will per- 
mit and the laws of the land have provided for. In ad- 
dition to these rights, which are mutual, the law as it now 
stands has seen fit to throw upon the parties respective- 
ly and vest in them, in some cases other rights and bene- 
fits, privileges and advantages which are not entirely 
mutual. In the first place, the wife by the marriage [is 
entitled] to the protection of her husband, against unlaw- 
ful violence, from every quarter. She is entitled to a 
maintenance out of her husbands estate, suitable to her 
degree and situation in life. 1 Bacon’s abridgement 488. 

She is entitled to have the children she may have by 
him, maintained and educated out of his estate. 1 Bl. 
446~7. Sheis entitled to be tenant in Dower of all ‘the 
real estate he is seized of during coverture, with some few 
exceptions. That is, sheis entitled during her ie to the 
enjoyment of the one third of these lands if she outlive 
her husband. In case the husband leave children she 1s 
entitled to one third of the personal estate absolutely, if 
no children, then to half, besides in this latter case, to all 
the slaves, that came to the husband by her.—See R. 
Code 332. ‘Theseare the principal advantages on the 
part of the wife. On the part of the husband he is en- 
titled to ail her personal property whether in possession 
or not at the time of the marriage, as his own. property, 
reduces those things which are not in possession at the 
marriage into possession during the coverture. 1 Bac. 
Abr. 479-80. He is entitled to the use and profits of her 
real estate, during his life and no longer. 1 Bac. 476, 
Blac. com. 126. 

He is entitled to all the debts due to her, and is liable 
to pay her debts. These are the leading advantages to 
the husband. 

Thus we see, what the contract is; that it 1s a civil con- 
tract, creating rights in the respective parties,as well as 
duties and obligations. We see what the contract is and 
also the advantages secured to the parties by it.. The 
17th section of the 15th article of the constitution of the 
state, declares that no ex post facto law, nor law impair- 
ing the obligation of contracts can be made. It ds insist- 
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ed that this contract isnot embraced within the mean- 
ing of the prohibition—because a fair interpretation of 
the spirit of the act must have been intended to relate to 
pecuniary contracts alone. We have seen what a con- 
tractis. Now itisclear, the words used in the constitu. 
tion are large enough to, and do embrace every thing that 
is entitled to the legal definiton of a contract. 

This contract must be within the prohibition, unless 
there is something in the nature of the subject, which 
would in equity and the nature of the thing, take it out of 
the provision. In this case, no such equity nor necesst- 
ty has been shewn, nor is it believed that any exist. If 
it is constitutionally true that no law can be passed to 
impair the obligation of a contract to pay money, to build 
a house, or dig a ditch, why ought it to be less true that 
a law cannot be passed to deprive a person against his 
consent, of the rights accruing to him by the contract of 
marriage. If A. promise to build a house for B. and fail 
to doit, can the legislature of the state say he is not 
bound to build the house, nor pay damages for the fail- 
ure? Ifthey cannot do this, how does it happen, they 
can upon any principles known to reason and sound logic, 
declare that the wife, who was B.’s shall no longer be his, 
and that the parties are henceforth discharged from all 


-obligations toward each other, to fulfil the duties by them 


contracted to be fulfilled. An answer is attempted to be 
given to this proposition which I think is no just answer. 
It is this, that marriage is of a character highly municipal, 
and that society cannot exist, without a power some 
where ina state to divorce married persons. It is agreed 
that marriage is highly municipal in its character. ‘That 
is, the law of the land must declare who can and who can- 
not marry. It must define what words, ceremonies and 
forms are requisite to form the contract. 

It must declare the rights and duties of the parties, and 
lastly, it must declare what shall be the consequences to 
the parties, in case of a failure to comply with the con- 
tract. It 1s also agreed that in every well governed state, 
there should be a power to divorce, or rather to release 
the injured party from the other, who has broken his con- 
tract. But to release the injured party from farther per- 
formance, where there has been a breach of the agree- 
ment by the other, is not, in any reasonable view of the 
subject, impairing the obligation of the contract; but is 
rather providing a remedy by which some compensation 
is made for the failure to obey the obligation of the agree- 
ment. But again, this answer goes too far, Is it not 
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equally true, that every contract is also highly municipal? 
Must not the law of the land declare who can make a con- 
tract to dig a well, and what rights the parties shall re- 
spectively have, in case this contract is either fulfilled or 
broken? In the one case the operator has a right when 
he complies with his agreement,—to have a compensa- 
tion. In the other, the owner hasa right to the use of 
the well, and in case ofa failure by either, the other has a 
right to insist on a compensation for the failure. Now 
all contracts are matters of municipal regulation, and the 
constitution certainly did intend to prevent the Jaw mak- 
ing power from enlarging or lessening the terms and ben- 
efits the citizens might at any time secure to themselves by 
contracts which were lawful at the-time they were made. 

In the case before the court, think it has been shewn, 
that by this marriage the wife contracted and gave. to 
the husband her person and fortune, subject to the action 
of the law of the land as it then stood. It is a fixed rule 
in law, that the law relating to a contract is as mucha 
part of the agreement, as it it were expressed by the 
ties. Ifthisis true, then the contract was, that the hus- 
band should have all the personal property of the wife, 
both in possession and action, subject to this-eondition, 
that as to that portion of the personality not reduced 
to possession, during coverture, it should go to the 
personal representatives of the wife, or to herself in case 
she survived the husband, and that as to the real estate of 
the wife, the husband should be tenant for life of them, in 
case issue capable of inberiting to the wife, is born alive. 
Are these advantages and benefits not worth securing to 
the citizens by constitutional guaranty, as muchas any 
others that relate to property? 

Again let us look at the case of the wife—she contracts 
for a protection—for a maintenance suitable to her de- 
gree and to his fortune—for the third part, or the half of 
his personal estate, in case of issue or not,—for mainten- 
ance and education of her children,—for the third part of 
his real estate, for her life, in case she survives him,—and 
above all, for afaithiul friend and companion and adviser 
through life. Yet itis argued that these benefits con- 
tracted for, and arising out of the contract of marriage on 
both sides, are not within the restriction that the oblige 
tion of contracts shall not be impaired. Thot they were 
not thought of, by the convention;—but if they were 
thought of, they were deemed inferior to the benefits 
arising out of a contract to diga ditch or a well. I can- 
not believe it--I think this contract together with all its 
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advantages were intended to be, and in reality are pro- 
tected by the prohibition. The next enquiry is, does the 
act of the general assembly in question impair the obliga- 
tion of the contract, between Gentry and wife. ‘The act 
simply divorces the wife from the bonds of matrimony 
contracted with her husband. No cause is assigned, nor 
is the legislature bound to assign a cause, for the pro- 
duction of any law. I must take the case to be that there 
was a legal cause for the divorce, or that there was nole- 

l cause. What I mean by a cause of divorce is this: 

hat when the contract was made, whatever the law 
then existing had declared to be a breach of the contract 
and cause of divorce is legal cause. Such as adultery, 
cruel treatment, wilful desertion &c.—which have been 
long declared to be causes of divorce when application is 
made to the courts. Or at all events the act which ts 
made cause of divorce should have been declared to be 
cause of divorce by the public law of the land, before the 
particular act complained of was committed—otherwise 
the action of the legislature would be retrospective in its 
operation and would be within that prohibition contained 
in the same 17th sect., above referred to, which says, no 
retrospective law can be passed. 

What I mean bya divorce being granted without legal 


. cause, is where the divorce is granted without such legal 


cause as above pointed out. But yet the reason tor 
granting the divorce depends on the existence of some 
fact oract done which in the opinion of the legislature 
makes it unjust, or inconvenient to the parties that they 
should live together any longer. 1 will first exaniine this 
question on the ground that the divorce was granted on 
the latter ground, that is, the legislature were of opinion 
it was unjust to the woman or inconvenient to her, or if 
you please, inexpedient in a public point of view, that she 
should any longer be bound to Gentry, by reason of her 
solemn marriage engagement. In this case I have shewn 
there existed a contract which fairly is einbraced,;as a 
contract within the prohibition, and the legislature of the 
country have thought and so enacted that the parties 
are not bound any longer to perform the agreement.’ 1 
must now enquire, what it is to impair the obligation of a 


- contract. We haveseen in the beginning, what 2 con- 


tract 1s. . Now wherein consists its obligation. On ‘this 
point we are not without some light. In the’ case of 
Sturgis v. Crowningshield 4 Wheaton’s reports 122,de¢i- 
ded by the supreme court of the United States, the court 
declared what is the obligation of a contract, and what 
impairs it. 
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The case there decided was a case where the legisla- 
ture of New York had passed an insolvent law, hy which 
the debt as well as the debtor might be discharged. The 
court decided the law unconstitutional, because it releas- 
ed, it impaired the obligation of the contract. The same 
provision is contained in the constitution of the United 
States that is, in our constitution, only with this differ- 
ence—in that, the states are forbidden to pass laws im- 
pairing the obligation of contracts—our constitution, for- 
bids our legislature. In page 179, Chief Justice Marshall 
says, a contract is an agreement to do or not to doa 
particular thing, the law binds him to perform his prom- 
ise, this is of course the obligation of the contract. And 
again, the same case p. 179, the court declare, that any 
law that releases any part of the obligation in the literal 
sense of the word impairs it. The case above cited of 
Sturgis v. Crowningshield is much like the case at bar. 

That was a case where a debt was created by a promise 
of the party. he legislature of New York entirely re- 
leased the debt, and abolished the contract. In this case 
the duties and rights were created by a promise, and the 
legislature have totally annulled the contract. In the 
year 1822, this court, in the case of Baily v. Gentry and 
wife, decided the same point asto what impairs the obli- 
gation of acontract. ‘That wasa case where Baily owed 
a debt by contract, judgment was rendered against him, 
the legislature passed a law, declaring that in all such ca- 
ses, if the creditor would not take property at two thirds 
ofits appraised value, he should be postponed two and 
one half years. The court declared the act of the gen- 
eral assembly to be void, because it impaired the obliga- 
tion of contracts.—2 vol. Missouri Rep. 164. ‘That de- 
cision has been made about tweive years, and the doc- 
trines therein contained, have not yet been disputed by 
any one as far as I know. 

This divorce, as [now view it, was granted for some 
cause not known to the law at the time the promise was 
made, or not declared by public law to be cause of di- 
vorce at the time the act was done,—has totally annulled 
the contract. Ifthe act of Gentry for which the divorce 
was granted was not a cause of divorce, so made by the 
publit law of the land, before the act was done, then the 
law, which afterwards made it cause of divorce, is retro- 
spective and is against that prohibition in the 17, sect. of 
the 13thart. of the constitution which says, no retro- 
spective law can be passed. A retrospective law simply 
means a law looking back to some act already done, and 
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then for the first time declaring that the act already past 
should now for the first time be deemed wrong. If this 
divorce was granted for any such cause, it would impair 
the obligation of the marriage contract and be retrospec- 
tive, and of course unconstitutional and void. But inas 
much as I cannot see from the act itself what the cause of 
divorce was, I must examine all the grounds on which it 
couldhave been granted, and if any constitutional ground 
is found to exist, the divorce must stand. ‘There are, and 
were at the time this divorce was granted, six causes of 
divorce from the bonds of matrimony. 1. If either was 
impotentat the time of the marriage and still is so. 2. 
If either party hada husband or wife still living at the 
time of the second marriage. 3. Ifeither party commit 
adultery. 4. Wilful desertion without cause for two 
years, and by the act of 1833, cruel treatment, and con- 
viction of an infamous crime. Inaill these cases, the ap- 
plication is to be made to the circuit court, and if found 
against the party complained of, the court shall pro- 
nounce a decree dissolving the bonds of matrimony. If 
this divorce were granted for all or any one ofthese cau- 
ses, then the question arises, whether the legislature have 
not exercised a power, which does not belong to them;a 
power which they are forbidden to exercise by the second 
article of the constitution. ‘That article declares, that 
the powers of the government, shall be divided into three 
distinct departments, each of which shall be confided to a 
separate magistracy, and no person charged with the 
exercise of powers properly screen to one of these 
departments, shall exercise any power properly belonging 
to either of the others, except in the mstances hereinafter 
expressly directed or permitted. 1 presume there is no 
question more clear than this, that if the power to grant 
divorces is a judicial power, then the legislature cannot do 
it. The 1. sect. ofthe 3. art. of the constitution declares 
that the legislative power of the state, shall be vested in 
a general assembly, which shall consist of a senate and 
house of representatives, to be chosen by the people. 
I'he constitution then goes on to prescribe many of the 
duties and powers of the general assembly, in special 
cases. A judicial power is no where given to them.— 
But judicial power is given to the senate in cases of im- 
peachment—also a sort of judicial power is given to both 
houses to remove a judge by address.—The 4. article 
vests the supreme executive power ina governor, who is 
to be chosen by the people. Nov judicial, nor legislative 
power is any where given to him, except a qualified veto 
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on the acts of the general assembly. The fifth article 
vests the judicial power, as to matters of law and equity, 
in a supreme court, circuit courts, and such inferior tribu- 
nals, as shall from time to time, be established by the 
general assembly. Neither legislative, nor executive 
power is, in any instance, givento any of the courts, ex- 
cept the appointment of clerks may be considered rather 
of the executive kind. 

The question now arises, to which of these three de- 
partments does the duty and authority of granting a 
divorce belong. ‘The court have no more power to en- 
force an unconstitutional law, than the legislature has to 
make it. Both are equally required by the constitution, 
to take a solemn oath to support the constitution. I 
should suppose the legislature have discharged their obli- 
gation to this oath, when they take care not to pass any 
law, nor do any act as legislators, which in their best 
judgment, is against the words and spirit of the instru- 
ment. I suppose also the judges of the respective courts 
regard the constitution as the supreme and- paramount 
law of the land, and regard every law and act of the gen- 
eral assembly and all others, which are contrary to this 
supreme law, as void and of no force. This they can 
only do, according to their best judgment and belief. If 
this is not their duty under their oath, then what shall be 
their duty? Whenacourt decide a law unconstitutional, 
they only say the party, who claims a benefit under such 
law has no right, at least none which they can enforce, for 
the simple reason that no oné can have any right, benefit, 
or exemption, which the constitution of the state forbids 
him to have; no matter by whom this right is attempted 
to be given. Whena person is possessed of a right or 
benefit, which the public law of the land authorizes him to 
possess, no power in the government can take that right, 
nor any portion of it from him, without some fault com- 
mitted or wrong done by him, which acts must have been 
before they were committed, declared to be faults and 
wrongs by public law; otherwise a law declaring them to 
be so, and fixing consequences which did not exist before, 
would be retrospective. The courts have no more law- 
ful power to enforce unconstitutional acts, than the legis- 
lature have to make them. But if they should by mistake 
do so, there could be no relief, in that particular case. 

This is a defect in human institutions, for which no 
adequate remedy has yet been devised. 

To dispose of the question now before us, I must en- 
quire, whether the act of decreeing the bonds of matri- 


188 


AUG. TERM 


1835. 
Pw! 


The State 


Vv. 
Fry & others. 





189 


AUG. TERM 
1835. 
Se a 
The State 


Vv. 
Fry & others. 


SUPREME COURT OF MISSOURI. 


mony void, because one of the parties has broken his 
contract, and forfeited all right to claim of the other any 
further performance, is a legislative or judicial act. 

When the convention which formed the constitution 
vested all legislative power in the general assembly, they 
had some tolerably definite idea, in their minds, what they 
intended should be understood by legislative power, and 
so of judicial power. But as they have not told us what 
they did mean by legislative power, and what by judicial 
and executive power, 1 must resort to such dictionaries 
written in the English language as may tell us what the 
common and usual meaning is, of these words legislative 
and judicial.—-I must also resort to the constitution itself 
wherever it throws any light on the subject; to the acts 
and expressions of the general assembly in their public 
statutes, to the common law of the state and to the opin- 
ions of men learned in the law and language of the country. 
If there are any other means than these, to solve the pres- 
ent questions, as wellas to soive the questions what is 
meant by the constitution, when it speaks of treason and 
levying war against the state—and when it speaks of 
‘apital punishment, the privileges of the writ of habeas 
corpus &c., I amignorant of them. 

Our first point is, what is legislative power? It hardly 


_ can be necessary to give much authority as to the mean- 


ing of legislative power. Lexicographers define legisla- 
tive to be, givinglaws and law giving. The legislative 
power then,1is that power ina state which gives and 
makes laws for the people, and the law in a state is de- 
fined to be, those rules which are ordained and made 
known by the legislature, for the government of the 
people in the state, which they are bound to obey.—1 
Blackstone’s commentaries 44. 

He likewise says, itis arule of civil conduct. Law is, 
says he,a rule, not a transient order from a superior, to 
or concerning a particular person or thing, but something 
permanent, uniform and universal. ‘Therefore a particu- 
lar act of the legislature to confiscate the goods of Titius, 
or to attaint him of high treason, does not enter into the 
idea of a law—for the operation of this act, is spent on 
Titius only, and has no relation to the community in 
general. 

Itisratherasentence thanalaw. Butanactto declare 
the crimeof which ‘Titius is accused shall be deemed high 
treason, this has permanency, uniformity and universality, 
and therefore is properly a rule,a law. ; 

In Jacob’s law dictionary, law is thus defined:— it is the 
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rule and bond of men’s actions; or it is arule for the well 
government of a civil society, to give to every man_ that 
which doth belong to him.—-See Jacobs tit. law.—Ruth- 
erford a writer on natural law, defines law tu be, as ap- 
plicable to the actions of men, a rule to which men are 
obliged to make their actions conformable.—1. vol. Insti- 
tutes of Natural law, p.15. Judge Kent of New York, 
an acknowledged able writer, on the law of New York 
and law generally defines Jaw to be “a rule of civil con- 
duct prescribed by the supreme power ina state.” 

It is supposed these authorities are entirely sufficient 
to shew what is meant by law. ‘To exercise the law 
making power, must mean to make rules for the govern- 
ment of men’s actions, and to make rules to define what 
shall be yours and what shall be mine, to make rules 
declaring what shall be the consequence of doing and 
not doing particular acts. If these things do not form 
the sum and substance of legislative duties, let those who 
have more light on that subject, than I have, give that 
light. ‘These laws which the legislature are authorized 
tomake, must be free from several objections. ‘They 
must not be ex post facto, nor can they be retrospective. 
They must not impair the obligation of contracts &c. 
No power in the state, as its government now stands, can 
make or enforce any law which impairs the obligations of 
acontract. But in thiscase it is supposed Gentry has 
broken his contract, by refusing to do that which it re- 
quired, or doing that which his contract forkid, and that 
which the law forbid. Here then is a case of a contract 
broken, the injury done is to the wife—and by the law, as 
it stood at the time, is legal cause of divorce. The injury 
must have been to her happiness, her person, property or 
character, all these injuries, which the statute respecting 
divorces and alimony has made causes of divorce, respect 
the person and happiness of the woman. 

The statute law of the state, declares these things, 
whenever they are ascertained by the circuit court to 
exist, to bea forfeiture on the part of the guilty, of all his 
orherrights to future and farther performance—and to 
be arelease of the innocent party. Now, whose business 
is it to enforce this forfeiture and redress the wrong? 
The 7th section of our bill of rights, has declared, that 
courts of justice ought to be open to every person, and 
certain remedy afforded for every injury to person, prop- 
erty, or character, and that right and justice ought to be 
administered without sale &c. 

It appears to me that this declaration of the convention 
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amounts to a strong command and direction to the courts, 
to entertain, hear and determine all manner of compiaint 
for injuries done to persons, property and character. © Is 
the granting a divorce, a fit subject for judicial action? 
The general assembly have expressly made it so, by the 
act respecting divorces, R. C. 328, and that they have 
properly made it so,I think is clear from the above 7th 
section ofthe billof rights. If 1am not mistaken in this 
argument and view, the inevitable result is, that the legis- 
lative department of the government cannot grant a 
divorce, because that involves a question of injury to per- 
son, property, or character,—that the judicial power is 
expressly charged with this, and that the legislature are 
expressly forbidden, to exercise any power that properly 
belongs to another department. And again, it seems to 
me, that this subject, trom its very nature, is judicial._— 
Judicature is defined to be a court, or rather a power 
which distributes justice. A judicial power can mean 
nothing more nor less than the power which administers 
justice to the people, according to the prescribed forms 
of law,—according to their rights as fixed by the law. 
It will be easily seen that there is a clear distinction 
between making a law and pronouncing a sentence, ina 
case brought before a court, that the party who is in- 
jured shall have the satisfaction, relief, or damages which 
the law has previously fixed. Whatever power in a 
state renders judgments, sentences and decrees, between 
parties, fixing the damages, compensation and relief, 
which the injured party shall have of the aggressor, for 
the injury, is called the judicial power, no matter wheth- 
er that injury has arisen out of, or because one of the 
parties has broken his contract with the other, or beat 
him, taken unlawlully his property, slandered his char- 
acter, trespassed on his lands, or been guilty of deceit 
and fraud. ‘This power is bound to give its judgments 
according to the laws previously enacted by the legisla- 
ture, it can make none, nor enforce any which are con- 
trary to the constitution. 

I feel confident the above view is in substance, about 
the view which the convention had of judicial power 
when they made the constitution. The 5th article and 
Isisect., declares, the judicial power as to matters of law 
and equity shall be vested in a supreme court, circuit 
courts &v. 

This provision I think clearly shews, especially when 
taken in connexion with the 7th sect. of the bill of rights, 
what is meant by matters of law and equity—which pro- 
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vision has heretofore been cited, which declares that for 
all injuries to person, property &c., courts ought to be 
always open and afford a certain remedy. ‘This provis- 
ion in the 5th art. takes all adjudication of private rights 
away from the generalassembly. ‘The 6th sect. of the 
5th arte, provides that the circuit court shall have exclu- 
sive original jurisdiction in all civil.cases not made cog- 
nizable by justices of the peace. 

‘This provision, if it mean any thing, at all, must mean 
such cases as are proper subjects for judicial action. It 
seems to me to follow conclusively from this that as 
long, at any rate, as the circuit courts are charged with 
the exercise of the power of granting divorces from the 
bonds of matrimony, the legislature cannot do it, consis- 
tently with the provision in the second article of the con- 
stitution. Another view of this subject is, that the 8th 
sect. of the bill of rights is violated by the exercise of this 
power on the part of the legislature. It declares the trial 
by jury shall remain inviolate. I take it for granted, 
these words were intended to have some agency im secur- 
ing to the citizens their rights. It is generally understood 
and agreed, that these words were intended to mean, 
that the trial by jury should remain as it existed_in sub- 
stance, in the country at the time the constitution was 
adopted. 

The right as it then existed in the country was that in 
all cases in courts of law when the matter in dispute was 
of the value of twenty dollars, either party and both par- 
ties had a right to have every fact involved, in case that 
was denied, tried by twelve impartial men; that he hata 
right to demand that no judgment on any fact should be 
given against him, without this trial. Ifthis is correct 
how can this take place in the general assembly ?—all will 
admit that it cannot, and in this case has not been had; 
yet the plantiffhas been stripped of valuable rights. 

The defendants counsel have argued, that this power 
has been and is yet exercised, by nearly all the state 
legislatures i in the Union. It is granted that this is so-- 
yetit is believed that none of those states whose legisla- 
tures exercise the power, have that provision in ‘their 
constitutions, which is found in the second art. of ours, 
respetting the division of the powers of the government. 
1 cannot find that the exercise of the power, ‘by the legis- 
latures, has been at any time questioned in any of the state 
courts. 

This proves that the doctrine has been acquiesced in, 
and not that the courts would have sustained the doctrine, 
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if the question had been raised. It is no less strange that 
this question should now be solemnly raised for the first 
time in Missouri, than it is strange that questions respect- 
ing bills of credit being issued by a state, should have 
remained unraised in the several states, from the time of 
the adoption of the federal constitution in 1789, till the 
year 1824, when it was first raised in Missouri; and there 
are no doubt yet many important questions on constitu- 
tional law, reserved for the successors of the present judg- 
es belonging to the U.S. and the state court:. 

Another point of view in which this question has been 
urged before this court, by the defendants’ counsel is that 
this principle of granting legislative divorces, practised 
on by the territorial government, In many cases, and 
since then by the state legislature, in many more, and now 
to declare these divorces void will surround the parties 
and their rights, in mischiefs greater than a continuance 
of the practice, would or could do to the country.” | 
know many difficulties will arise out of the decision which 
[ feel obliged to make. In many instances the parties 
ave married again, acquired new relations and responsi 
bilities. One answer to this argument should be, the 
courts are bound to do their duty under the law and ‘the 
constitution——-and should say as Lord Mansfield said in 
the case of the King v. Wilkes—“Fiat Justitia ruat 
caium.” Besides that, as to whatever matters of expedi- 
ency there may bein the nature of the case, the constitu- 
tion has not entrusted those matters to the courts; but 
they areentrusted to the governor in some cases, and to 
the legislature in others, under the restrictions in 
the constitution itself. But again, ] see no reason why 
this act will not operate as it declares it shall act,so as to 
free the partiesfrom the pains and penalties for a second 
marriage. I see noreason why the legislature may not 
make the children of the second marriage capable of in- 
heriting to whomsoever they choose in case of intestacy. 
But the rights acquired in the way of property are beyond 
their constitutional power.—-It has been said that for 
aught we know Gentry may have consented to the dis- 
solution of this contract;—as to that the answer is that 
those who claim the benefit of such consent must shew it, 
which has not beendone. Itis very probable, that when 
both parties consent, as they might perhaps in cases of 
divorce, the legislature would be competent to authorize 
the parties to live separate and even to marry again, 
without incurring the penalties for bigamy—but the rights 
of property fixed and vested by the marriage would it 
seems tome, still remain fixed and vested. 
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To prove the legislatures of the states have the power ua. TERM 
to grant divorces, Hofliman’s legal outlines have been 1835. 
cited, and also the opinions of justices Marshall and Story, “s+ 
in the case of Dartmouth college v. Woodward, 4 Wh. The State 
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538. Mr. Hoffman appears to be a good writer, if not 
correct. He wrote his lectures for the use of the stu- 
dents of the University of Maryland.—1 vol. 150 has 
been cited, this throws no great light on the subject,— 
there he treats of the subject of divorce and holds mar- 
riage is of perpetual obligation. 

P. 372, hasalso been cited—-the doctrine there laid 
down relates to the definition of law—-he gives in some 
respects a better definition oftlaw than Blackstone. With 
regard to the opinion of justice Marshall in the case of 
the Dartmouth college, he says, he is of opinion that the 
prohibdition in the constitution of the United States which 
prohibits the states trom passiagJaws to impair the obli- 
gation, was not intended to prohibit the states from pas- 
sing general laws enabling some tribunal t» declare the 
forleiture in cases of marriages where one of the parties 
has failed to observe the stipulations on his part. This 
he says is often the means of enforcing the contract rather 
than impairingits obligation. But says he, when a state 
shall pass a general Jaw annulling all marriage contracts 
without the consent of the other, and without any fault 
on his part,it will be time enough to consider that ques- 
tion. What is here said was said by way of argument, 
and was not involved in the case. But i think the argu- 
nent correct. 

It is the business of the legislature of the states to 
declare a priori, what shall be the consequences of 
breaches ofall contracts, and to establish proper tribunals 
to enforce those consequences. ‘This is exactly what I 
insist upon. But in this state,at any rate, that business 
must be referred to the proper department, which is that 
of the judiciary. 

Judge Story’s opinion is strongly against the power of 
the legislature passing laws to divorce persons without 
the consent of the parties, and recognizes the propriety 
of making laws to enforce the consequences of a forfeit- 
ure. Upon the whole of this case the judgment of the 
circuit court is reversed,—that court 1s directed to sus- 
tain the demurrer to the defendant’s plea, and to proceed 
with the cause. Opinion of Judge 

Tompkins J.—Is the act of the legislature divorcing Tom hine-The 
Gentry and wife, an exercise of power properly belong- X.cembly poner 


ing to the judicial department? ing the divorce is 
25 
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with powers properly belonging to one of those depart- 
ments, shall exercise any powers properly belonging to 
unconstitutional, either of the others, except &c.; and it is not contended 
—and the plea that this isan excepted case. ‘To ascertain whether the 
_ character of the act be legislative or judicial, I will 
first enquire whatalaw is. A municipal law (for that is 
now the object of inquiry) is a rule of civil conduct, pre- 
scribed by the supreme power in a state.—See 1. Bl. 
com. 

Law, continues the same author, is a rule, not a trans- 
ient sudden order to, or concerning a particular person; 
but sumething perm went, uniform and universal. ‘There- 
fore a particular act of the legislature to confiscate the 
goods of Titius, or attaint him of high treason, does not 
enter into the idea of a municipal law, for the operation 
of this act is spent upon Titius only, and has no relation 
to the community in general; it is rather a sentence than 
alaw. Butan act to declare, that the crime of which 
Titius is accused shall be deemed high treason,—this has 
permanency, uniformity and universality, and therefore 
is properly arule. Iwillnot suppose thatany lawyer 
or well informed man, would desire a more correct 
definition of a law, than that given above, or any better 
authority than that of the learned author above cited. 

Gentry by his marriage with this woman, had acquired 
certain rights, of which, by thisact of the assembly he is 
deprived. Is it not anact then, the operation of which, 
is spent on Gentry and wife only,—is it not one that has 
no relation to the community in general—-is it not one 
that has no permanency, uniformity or universality? 
And I will not, in the language of Blackstone, ask if it 
not rather a sentence than a law; but | ask if it is not in 
the fullest sense, a sentence, a decree or a judgment. If 
an act had been passed, declaring that the facts charged 
against Gentry (and no doubt some were charged against 
him, although none appear in the act) should be deemed 
good cause for decreeing a divorce, this according to the 
above definition, would have been a law. But who can 
doubt that the act divorcing Gentry and wife, is one, the 
operation of which is spent on them only, one which has 
no relation to the community in general, and consequent- 
ly a sentence, a decree, « judgment of law on the facts 
charged. But it is contended that many of the legislative 
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bodies of the states composing this Union, not claiming 
the omnipotency of a British Parliament, but whose pow- 
ers are limited by provisions as strict as those contained 
in our own constitution, have passed acts of divorce. In 


all this I see nothing more than the mere volunteer opin- ,, 


ions of men, three fourths of whom, it may be fairly pre- 
sumed, had no pretensidns to be calledlawyers,—opinions 
too declared in general, without hearing the arguments of 
counsel interested in procuring a rejection of the peti- 
tion for the divorce. Such authority is so slight, that in 
my opinion it weighs almost nothing. Let us then 
advert to what our own legislature has from time to time 
declared on this subject, In the year 1825, they re-en- 
acted the Territorial law by which the courts were di- 
rected to grant divorces for causes therein enumerated. 
In 1833, they passed another law, in amendment of that 
last above mentioned. This power, thus conferred on 
the courts, had it properly belonged to the legislative de- 
partment, they were prohibited by the second article of 
the constitution from delegating tothe judicial depart- 
ment. But our legislatures have also, in numerous in- 
stances, granted divorces, sometimes for causes set out in 
the act, and sometimes no cause being set out; and we are 
warned in the most solemn manner, of the respectful 
deference due to the legislative department; and we are 
very properly required to decide, if we entertain a rea- 
sonable doubt on the subject, that the act of divorce is 
valid. A respectful submission to the laws, and a respect- 
ful deference to the law making-power, are so essential 
to the well being of society, that no good citizen ought 
ever to be tired of hearing their importance urged upon 
his attention; and by the peculiarly happy organization 
of our government, judges have more reasons than the 
rest of the community, to show this submission and de- 
ference. ‘This is a matter so well known to those who 
have even aslight knowledge of our lawsand constitution, 
that one would think there could not be quite so much 
danger of a judicial usurpation of legislative power, as 
some good people seem to apprehend. But as judges 
have more reason than the other members of the commu- 
nity. to hold in respect the laws, and law-makimg power, 
so algo they have more reason to act with firmness and 
devision when the‘question before them is, whether an 
act of the legislature be constitutional. For if one of 
their acts be unconstitutional it is void, and the judge, 
who on a proper occasion fails to decide it to be so, disre- 
gards his oath of office, and deserves to be ignominious- 
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ly chased from the bench, even by the same men who 
passed the unconstitutional act. Disregarding conse- 
quences then, and aiming only to discharge the duty im- 
posed on me by the constitution and laws of the land, I 
will proceed to examine some of the acts of the legisla- 
ture and from them endeavor to ascertain what opinion 
that body itself appears to have éhtertained of the char- 
acter of the power of granting divorces. 

The act of 1825 declares, that where a marriage hath 
been heretofore, or shall he reafter be contracted and cel- 
ebrated between any two persons, and it shall be adjudged 
in the manner hereinafter mentioned, that either party at 
the time of the contract was and still is &c. (here the 
causes of divorce are set out,) it shall and may be lawful 
for the innocent and injured person to obtain a divorce &c. 
Here we see that before a divorce can be obtained, an 
enquiry must be made into the truth of certain charges 
against the defendant, it must also appear that the peti 
tioner is innocent and injured, and furthermore an adju- 
dication, in the language of the act, must be made. ‘The 
act of 1833, speaks a language, which demonstrates in 
terms equally plain, that the legislature viewed the pow- 
er of granting divorces, in that and the preceding acts 
conferred on the courts as of a character purely judicial. 
In most of the acts passed to divorce parties, it appears 
on their face, that the legislature, in the first place, saw 
charges preferred, then heard testimony, and then deter- 
mined to grant the divorce. What is this but sitting in 
judgment and determining causes like a court of law? It 
is not however to be presumed, that the legislature was 
so unjust as to grant a divorce in any case without hear- 
ing the party,it he desired it, against whom the petition 
was preferred. ‘The fifth section of the act of 1833, 
above cited, contains a provision that thenceforth no di- 
vorce shall be granted by the general assembly, unless 
the person applying for the same shall have notified the 
opposite party of the intention to apply to the general 
assembly for such divorce, and in all cases the applicant 
must notify the opposite party of the grounds on which 
such application is to be made. In every court there 
inust be at least three constituent parts—the actor, reus 
and judex. ‘The actor or plaintiff who complains of the 
injury done, the reus or defendant who is called upon to 
make satisfaction for it, and the judex or judicial power, 
which is to examine the truth of the fact, to determine 

\the law arising upon that fact, and, if any injury is done, 
to ascertain, and by its officers apply the remedy. See 3 
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Bl. com. p. 25. In the application to the legislature for 
this divorce, Gentry’s wife the petitioner is actor or plain- 
tiff, who would now by tlie 5th section of the act of 1833 
ubove cited, be required to notify him of the mtention to 
apply to the legislature for the divorce and also of the 
grounds on which it is demanded. Gentry is the reus or 
defendant who is called upon to make satisfaction, that is 
to submit to be divorced and thereby to lose all the rights 
which he had acquired by the marriage, and the legisla- 
ture is the judex or judicial power to determine the law 
urising upon the fact, that is to determine whether on the 
facts proved, the wife should be divorced from the bonds 
of matrimony by her contracted with her husband. Is 
not this as much the exercise of judicial power, as to de- 
cide with all the solemnities of a court of law to which 
of two mena tract of land belongs? If the character of 
the act of granting divorces could be doubted, the legis- 
lature has itself determined it to be judicial by the provis- 
ion made in the fifth section of the act of 1833, above 
cited, requiring the petitioner to notify the opposite par- 
ty of the intention to apply and of the grounds of ap- 
plication. ‘That is to summon him to appear as in acourt 
of justice and show cause, if any he can, why—judgment 
of divorce should not be pronounced against him.—But 
the counsel of Fry contend, that this contract of marriage 
is a ones kind of contract, not governed by the laws 

f the place where it may have been made, should the 
parties migrate to a strange land. If two persons for 
example, marry in France and afterwards become domi- 
ciliated in Missouri where one of them dies, the property 
belonging to them would be disposed of according to the 
laws of Missouri and not according to those of France, 
where the marriage had been contracted, and whose laws, 
itis contended were a part of the marriage contract. 
Thence it is concluded that marriage is rather a relation 
than a contract. 

This conclusion seems to me to be the result of a con- 
fusion of ideas. ‘The laws of a country where a mar- 
riage is contracted form no part of the contract of mar- 
riage. By acontract always implied between the govern- 
mept and the community, each member agrees to submit 
to laws made for the whole, and the husband and wife 
are as much bound by this implied contract as each indi- 
vidual is. If they elect to abandon France their native 
country and to take up their residence in Missouri, they 


thereby enter into an implied contract with the state of 


Missouri, that the property left undisposed of on the 
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death of one of the parties shall be disposed of agreeably 
to the general law of the land. It would be as unrea- 
sonable for such persons to intioduce the laws of france 
here to regulate the descent and distribution of their pro- 
perty, as for a native of France, who had abandoned his 
country at the age of maturity, when the implied contract 
between him and his native country was in full vigor, to 
bring along with him the laws of France to be tried un- 
der, if it should ever so happen that he committed mur- 
der within the jurisdiction of Missouri. The argument 
derived from the indissolubility of the marriage contract 
by the mere act of the parties has as little weight in it. 
Who does not see in it a mere municipal regulation 
absolutely necessary for the maintenance of decency and 
good order? But grant that marriage (in the words used 
by the counsel] of Fry) and as they seem to contend, is 
no contract: it is equally true that it is no relation. The 
second species of contracts according to Sir William 
Blackstone’s arrangement is Facio ut Facias, as if I 
agree to do a man’s work for him, if he wilj do mine for 
me, or if two people agree to marry together. It is as 
inaccurate to say that marrying or marriage is the con- 
tract, as to say that doing the work is the contract. The 
agreement to do the work of each other is the contract 
in the one case, as the agreement to marry isin the other; 


- and the relation subsists betwixt the two contracting 


parties made man and wife by the marriage. So that 
the whole argument based upon the idea of marriage be- 
ing a relation &c. appears to be (as often happens in 
learned controversies) a mere play upon words, or at 
best an inaccurate use of terms. We have seen that law 
is a rule of civil conduct, not a transient sudden order, to 
or concerning a particular person; but something perma- 
nent, uniform and universal; whereas the act of the gen- 
eral assembly, divorcing Gentry and wife, is one, the op- 
eration of which is spent on Gentry and wife only, and 
has no relation to the community in general. I am of 
opinion, then, that it is an exercise of power properly 
belonging to the judicial department. 

In this opinion Fam confirmed by the course pursued 
by the legis'ature itself, first in conferring on the courts 
by the acts of 1825, and of 1833, the power of granting 
divorces for causes in such acts enumerated, a power 
which had it been legislative they were prohibited by the 
second article of the constitution from delegating to the 
judicial department, secondly, because it appears from 
the face of many of the acts passed by the legislature to 
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divorce man and wife, that that body manifested itsown avo. TERM 
opinion of the judicial character of the power of granting 1835. 
divorces by hearing testimony, and, on such testimony so ~*~ 
heard, deciding upon the merits of the application for the Burton 
divorce; and lastly because in the 5th section of the act Martin 
of 1833, above cited, the same body did in more plain ‘ 
terms indicate its opinion of the judicial character of the 

said power of granting divorces, by requiring the petition- 

er in future cases, to give notice to the person complained 

against, of the intention to apply tothe legislature for-the 

divorce, and also of the grounds on which such applica- 

tion will be made. Such being my opinion it is useless 

to pursue the enquiry further. For the reasons above 

given, the plea of the defendant, m my opinion, is bad, 

and the demurrer to it should have been sustained: The 

circuit court then, in overruling the demurrer has, as it 

seems to me, committed error, and its judgment for such 

error ought to be reversed. 


OO 


Woopson A. Burton vs. James L. Martin. 


1. Actionof assumpsit—plea gen. ts. and set off—matters referred to 
arbitrators who awarded that defd. should pay plff. asum of moncy 
(below the jurisdiction of the court) and the costs of suit. 

2. Per curiam.—the statute regulating arbitrations and references, al- 
lows the plf.in this case his costs. 

3. The act regulating set off would also allow the plff. his costs. 


Error to the circuit court of Montgomery county. 


Opinion delivered by Tompxins, J.* 

Burton brought his action of assumpsit against Martin 
in the circuit court for money advanced, work and labor 4 ction of assump- 
done &c. Martin pleaded the general issue and gave sit—plea gen. Iss. 
notice of aset off. The cause was submitted to arbitra- _ he Rav ga 
tion. The arbitrators awarded that Martin pay to Bur- pitrators who a-_ 
ton seventeen dollars five and a half cents and the costs warded that defd. 
of the suit. Each party had furnished a bill of particu. Should pay pif. 

Nye * . : a sum of money 
lars. The court entered up judgment against Martin for (pelow the juris- 
the sum of seventeen dollars five and a half cents, but ies of the 
decided that Burton having his demand reduced below vn aga 
the jurisdiction of the court should pay the costs. , 

To reverse this judgment, Burton prosecutes his writ 
of error. 


‘Wash Judge, absent. 
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AUG.TERM The plaintiff in error insists—tist, That the award is 

1835. to be taken altogether, and cannot be received in part 

am = and set aside in part. In such case the costs being $33, 

Burton 914 cents, the amount of costs and damages will be a 
¥ sum within the jurisdiction of the court. 

— 2nd, But if it be the opinion of the court that the ar- 
bitrators had no right to dispose of the question of costs, 
still the demand of the plaintiff being reduced by the de- 
mand of the defendant’s set off against it; he is entitled to 
his costs in as much as he could not know that the de- 

P :' »,, fendant would set off his demand. ‘This case is express- 

er curiam,—The i . P 

statute regulating ly provided for by the statute regulating arbitrations and 

arbitrations and references. 

nage ge ing That statute provides that persons desirous to end any 

case hiscosts. dispute or controversy by arbitration, may agree that 
their submission to arbitration shall be made a rule of the 
circuit court &c., or such perscns desirous to end such 
dispute or controversy as aforesaid, may personally ap- 
pear before the circuit court and acknowledge that they 
have mutually agreed to refer all their matters of difler- 
ence, or any particular dispute to the arbitrament of cer- 
tain persons &c.—and in either of the above cases, when 
the award shall be for the payment of money only, the 
same being returned into and accepted by the court, 
judgment shall be rendered thereon for the party in whose 
favor the award is made, to recover the sum awarded, to 
be paid to him, together with the costs of the arbitration, 
and the costs of court and execution may issue thereon 
accordingly. See Digest p. 137. 

The act regula- We should not however have any doubt of the propri- 

Saiw seek ety of allowing the plaintifhis costs, even if this provis- 

his costs. ion had not been made. For although the act regulating 
set off, provides for allowing cos‘s to the defendant only, 
yet this very provision is evidence of the legislative will 
that the successful party should have costs be the amount 
recovered what it may. A set off is a cross action; the 
plaintiff by the general law of the land recovers costs 
when he obtains judgment, and ihe act having made the 
defendant, by allowing him to set off, a quasi plaintiff cre- 
ated by the law, very properly allows him costs without 
regard to the amount recovered, because his demand, al- 
though it might have been very large, may have been re- 
duced below the jurisdiction of the court by the deduc- 
tion of the plaintiffs demand. There is no reason to be- 
lieve that the condition of the plaintiff in case his demand 
be reduced below the jurisdiction of the court was intend- 
ed by the legislature to be worse than that of the defend- 
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ant. The act regulating set off is a remedial act, calcu- 
lated to diminish litigation. Before that act the defend- 
ant, who had mutual demands against the plaintiff was 
forced to go into a court of equity tohave his demand set 
off, or he must submit to pay the plaintiff's demand, and 
resort to an action against the plaintiff to recover his own. 
And now if the plamtiff even knew the amount of the 
defendant’s demand, he cannot compel him to come in and 
set off. To subject him then to the payment of costs, 
because his demand is reduced below the jurisdiction of 
the circuit court, would be manifestly unjust. The 
eleventh section of the act concerning costs, does not in 
our opinion apply to the cases when a set off is pleaded 
and proved. Had however this cause been tried before 
the circuit court, and come up to this court in its present 
condition, without any bill of exceptions, we wouid have 
presumed that no set off was proved, and therefore have 
affirmed the judgment of that court; but as the evidence 
was all given before arbitrators, and the circuit court 
had no legal means of knowing it, we would, under the 
provisions of the act regulating set off alone, be disposed 
to reverse its judgment. But the act regulating arbitra- 
tions and references above cited, settles the plaiatiff’s 
right to costs, without resorting to what we believe to be 
the proper construction of the act regulating set off. 

The judgment of the circuit court 1s therefore reversed, 
and this court proceeding to give such judgment as_ the 
circuit court should have done, order that the plaintiff 
have judgment for the damages awarded him by the ar- 
bitrators, together with the costs of arbitration and the 
costs of the court. 


—o 3 
Joun D. Jamtson v. Sterwven SMITH, AND OTHERS. 


Fjectment.—The declaration charges that the plff. is legally entitled 
tothe premises, plea not guilty—verdict for plff. and judgt. arrested 
by thecir. ct.—Per curiam—the act regulating ejectments requires 
the plff. to allege that he is legally entitled to the possession of the 
premises &c. The declaration is therefore bad, even after ver- 
dict. 


- 


In Error. 


Opinion delivered by McGrrx, J.* . 
Jamison brought an action of ejectment against the 


“Wash Judge, absent. 
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ave. Term defendants. The defendants pleaded not guilty,a verdict 
1835. and judgment were rendered for the plainufl. On mo. 
tion the circuit court arrested the judement because the 
Jamison declaration was thought to be defective. The declara- 
i ee tion charges that the plaintiff is legally entitled to the 
Smith & others. premises. It then avers that being so legally entitled to 
declaration char- the premises, the defendants entered and ejected him. 
ges that the piff. The statute of the state regulating ejectments says, 
is legally entitled the plaintiff shall declare in his proper name and instead 
= oh gre of lease, entry and ouster, shall allege that he is legally 
verdict fox plit, entitled to the possession of the premises. It is admitted 
and judgt. arrest- by counsel that the declaration does not strictly pursue 
ed edi the law. But they argue that whatever defect there 
ho netengubring OY be in the declaration, it is cured by the verdict. 
ejectments re- ‘They lay down the rule to be, that where there is only a 
ee aA ren ri defective statement of a good title, a verdict will cure 
legally entitled to Such defective statement. 
the possession of It is also agreed by the plaintiffs counsel, that where 
yn oom gma there is no title stated, or cause of action stated, or where 
therefore bad, a bad title is stated, there a verdict wall not cure the 
even after verdict. defect. 

We have no hesitation in saying, that the case before 
us, is a case where there is no title stated, which will 
sustain the action of ejectment. 

The plaintiff states that he is legally entitled to the 
land. Now this may be trueand yet it may be true that 
he has no right to the immediate possession. Suppose 
the plaintiff to be the owner in fee of the land, yet he 
may have leased for one or for ten years yet unexpired— 
in such case he ought not to recover the possession. 

Ljectment is a possessory action, the design of the ac- 
tion is to give the possession to him who is entitled to it 
against hun who is not entitled to it, yet has it. On the 
trial it may be necessary sometimes to investigate the 
plaintill’s title as regards the fee, sometimes it may not 
be necessary todu so. The design and object of the 
ejectment act, may be better understood by attending to 
some of its provisions, (See Revised Code 343,) 

It says the plaintiff shall state that he is legally entitled 
to the possession of the premises and aver the trespass 
and ejectinent of the defendant, and it shall be sufficient 
on the trial for the plaintiff to shew, that he is and was 
at the time of the commencement of the suit, entitled to 
the possession of the premises and that the defendant 
Was in possession thereof at the commencement of the 
suit. ~The wording of the act clearly shews, that the title 
tu be stated, is a title te the possession, and that that ti- 
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tle must be prove], and then that the defendant invaded auc. Term 
that title. ‘This will enable the plaintiffto recover. In 1835. 
the case before us, the plaintiff only avers he is the legal weve 
owner of the land. We think this may be true and may Davis 
be proved and yet he may have no right to the possession. on 
But it is said the verdict finds the defendants guilty of _— 
the trespass andejectment and that unless it were proved 
on the trial that the plaintiff was entitled to the posses- 
sion, the jury could not have found a verdict of guilty. 
As to the guilt, the act says it shall be sufficient tor the 
plaintill! to prove the defendant was in possession of the 
premises at the commencement of theaction. This, so 
faras the defendant’s trespasses are concerned, is enough 
to justify a verdict. But what must the plaintiff in regard 
to his right according to this declaration prove? Surely 
nothing more than that the land is his. This is in regard 
to the action of ejectment proving no title atall. 

We cannot reverse the judgment of the circuit court. 
It is atlirmed with costs. 


Tuomas J. Davis v. Exizasetu Davis. _ 


The executor of an estate claimed certain slaves as his own proper- 
ty—the widow of the testator applies to the county court to compel 
him to inventory them as the property of the testator—which he is 
ordered to do.—Held thatit is not an order or decree from which an 
appeal will lic from the county tothe cir. ct. 


APPEAL from the circuit court of Marion county. 


Opinion of the court delivered by McGirx J.* 
It appears by the record that Thomas J. Davis was and The executor ‘of 
is the executor of the last will of his father S. Davis.— 29 ——— 
“a ain 
that as such he qualified and proceeded to execute the ji5 own property 
will. That the widow, Elizabeth Davis, moved in the —the widow of 
county court of Marion county, for a rule on him to shew the testator ap- 
oe Sa h aaa. ney? 8 aya ht plies to the coun- 
cause why he should not inventory five slaves, which she ¢y court to compel 
alleged formed a portion of the personal etfects of the him to inventory 
deceased, and which had not been by him inventoried as them as the pro- 
weil Davie ti ie: he ane ¢ ~ a np Perty of the testa- 
such.. Davis the executor appeared in court, the court {o, “which he is 
went into evidence with regard to the right of the pro- ordered to do.— 
perty, the executor claimed the same as his own property epee not 
- ecreé 
—the court found the property belonged to the estate and ¢.0., which an - 


decreed that the executor inventory the same. From peal will lie from 





* Judge Wash absent. 
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this sentence the executor appealed to the circuit court— 
that court dismissed the appeal on the ground that no ap- 
peal would lie in such a case. ‘The executor has appeal- 
ed to thiscourt. The question for this court to decide is 
whether in this case an appeal will lie from the county 
court to the circuit court. 

The 2ist sect. of the act respecting administration, 
makes it the duty of executors and administiators to 
make a full and perfect inventory from time to time &c. 
The 77th section of this act declares, “that if any person 
shall feel himself aggrieved by the decision of the probate 
court in the settlement of the accounts of any executor 
or administrator or in the apportionment of monies among 
creditors or by any order directing any excr. or admr. to 
pay legacies or make distribution, or by the decision of 
the court in ordering the sale of personal estate, on ac- 
count that equal distribution cannot be made in kind, or 
im making any apportionment among the legatees or dis. 
tributees, or by the decision of the court on any motion 
for judgment against the administrator, where there are 
no heirs or legal representatives, for balances accruing 
to the estate, or by any judgment, order, or decree ren- 
dered upon any suggestion of waste according to the pro- 
visions of this act—it shall be lawful for such person to 
appeal therefrom to the circuit court at any time during 
the term &c., and in all cases not in this section enumera- 
ted, orin which an appeal is not allowed by this act, the 
decision of the probate court shall be final.” 

It isnot pretended that the case at bar is provided for 
by the act unless it is embraced in this 77th section, but 
counsel insist, that the motion made in the county court 
is a suggestion of waste and therefore an appeal will 
lie under this section. 

The language of the act is that an appeal will lie from 
a decision, order or decree rendered on any suggestion of 
waste according to the provision of this act. ‘The 72nd 
section says “that if upon the settlement of any accounts 
of any executor or administrator it shall appear there 
are not sufficient assets to satisfy the whoie of the de- 
mands, any creditor may suggest a waste and have the 
same tried &c.” 

The 73d section provides this may be done after final 
settlement. These are all the provisions in the act re- 
garding waste. The case at bar is not either of the above 
cases. Itis a case where the court ordered an executor 
to inventory property as belonging in their opinion to the 
estate. 
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We are well satisfied no appeal is allowed in this case. ava. TERM 
The judgment of the circuit court is affirmed with costs. 1835. 
ow 
IE Davis 


Vv. 
Davis v. CLEAVELAND, WHO SUES TO THE USE OF Cleaveland. 
Case anp Manks. 


1. A. sellsaclock to B. and gives a written warranty that it is a good 
time piece—B. gives his bond for the price, which A. sells—and suit 
is brought on it against B., before aJ. P.—Appeal to cir. ct. 

B. offered to prove as a defence under the act of 1831—the warran- 
ty—that the bond was given for the clock—the failure of the war- 
ranty, and that he could not find A. to return the clock to, or to sue 
on the warranty. 

Held to amount toa good defence in equity and under that act— 
and opinion formerly given inthis case, in part overruled. 


APPEAL from the circuit court of Lincoln county. 


Opinion of the court delivered by McGinx J* 

Cleaveland brought an action of debt on a specialty A. sells a clock to 
given to him by Davis, before ajustice of the peace—an ct sg  eetiel 
appeal was taken to the circuit court, where the parties that it is a good 
went totrial. ‘The plantiff read his bond in evidence.— time pieco—B. 
‘The defendant then offered to read in evidence, a writing 8°“ bond for 

‘ ; ° os 1€ price, which 
made by Cleaveland to him, which writing acknowledged 4. sells—and suit 


that Cleaveland had sold to Davis a clock—the writing is —— on it 


also contained a warranty that the clock would keep good Ort —Aneeaee 
time for two years, and that if it did not, Cleaveland un- cir. ct. 
dertook that he would make good by repairing, or by 
putting aaother in its place. Davis also offered to prove 

that the clock mentioned in the warranty, was the consid- 
eration of the bond sued on. This writing of warranty 

was not under seal. Davis also offered to prove that the 
clock ran about five months, and then failed to run, and 

that Cleaveland never came to repair or replace the same. 

That Cleaveland is a roving man, unsettled and has no 
residence; so that he could not return the clock to him, 

he also offerred to prove that Cleaveland represented the 
clock to him, when he bought it, to be a good time piece. 

This testimony was all objected to by the counsel of the 
plantiff, the court rejected the evidence, and this rejection 
constitutes the error complained of. It is insisted by Mr. 
Wells for Cleaveland, the defendant in error, that this 
decision of the circuit court is correct, and sustained by 

the opinion of this court in this same case between the 
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same parties, when the cause was up before.—See 3. vol. 
Missouri R. 331.—On the other side, Mr. Porter for the 
plaintiff, insists that the points now raised in this case are 
not decided by the opinion delivered in the case hereto- 
fore. When the case was up before, the same paper 
warranting the clock was in evidence, but there was no 
no evidence to shew that the clock was the consideration 
for which bond sued on was given. It is therefore clear 
that the paper containing the warranty could not be evi- 
dence in the case—as the case now presents itself, this 
defect 1s supplied, and the question arises, can the note 
and evidence now be allowed to shew what the consider- 
ation of the bond was?—and that the consideration was 
conditional and contingent, and that the consideration 
has wholy failed?—when the case was before the circuit 
court heretofore, that court instructed the jury, that they 
must find between the parties, as they might think was 
right and equitable. ‘This court thought that instruction 
too broad, and calculated to mislead the jury. In that 
case the judgment was reversed,on the ground that the 
court received improper testimony as to the confessions 
of Cleaveland, made alter the bond was sold, and also that 
there was no evidence to connect the instrument of 
warranty with the consideration of the bond sued on, and 
also on the error in the instructions. In the case now at 
bar, both parties claim under the opinion of this court, in 
this cause. ‘The language in the opinion which is doubt- 
ful in its meaning, is to be found in that part of the opin- 
ion which declares that the actof 1831, has not in the 
slightest degree changed the rules of evidence. The 
opinion says, if before the passage of the act parol evi- 
dence on a trial at law could not be admitted to shew that 
the consideration of a bond had failed, such evidence can- 
not be now admitted—-that evidence before deemed in- 
competent is still so. And that the justices of the peace 
are still bound to proceed both in rendering judgment and 
admitting testimony according to law. 

With this single exception, that when testimony which 
is competent and relevant shall be heard by the justice, 
shall raise a defence which the strict rules of law would 
not admit to be a defence at law; yet if such defence 
would be good in equity and good conscience, it shall be 
allowed. It seems to this court, this portion of the opiu- 
ion intends to say, that if by accident an equitable de- 
fence is proved, it may be allowed. It is admitted by 
us that the meaning of the court is not as clear and cer- 
tain as it should have been. The rules laid down in rela- 
tion to the statute are too general. 
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The rule laid down was that the statute intended to auc. TERM 
make no alteration in relation to the rules of evidence. 1835. 
It is insisted by counsel that according to this rule, the wm 
defendant cannot go into the consideration of a bond, at Davis 
law, by any evidence extrinsic the bond, and they lay Qj ving 
down the rule to be, that no parol evidence can be admit- uae 
ted to enlarge, contradict, or vary the terms ofa written 
agreement. Itis admitted by us, that this is the general 
rule. One exception is where the bond was obtained by 
fraud, a consideration may be proved at law, to be differ- 
ent from that expressed in the bond. ‘The terms may be 
proved to have been diflerent. 

In this case the party offered to prove fraudulent pre- 
tences, which was notallowed to him. ‘This evidence 
ought to have been heard. ‘The rules of evidence in law 
and equity are the same; and the statute has not changed 
that rule of common law. 

When this rule is applied to the statute, we think the 
result 1s this, that a justice of the peace is authorized to 
let a defence equitable in its character and nature be set 
up to anaction at Jaw, pending before him, no matter 
whether that action is founded on a bond or covenant. 

The act requires the justice to decide eccording to equity 
and good conscience. 
The opinion heretofore delivered, fixes to our satisfac- p, offered to prove 


tion, the meaning of the act on this point, he is to decide as a defence un- 


according to the strict rules of chancery law. He must er the act of 1831 
—-the warranty-- 


of course be allowed to receive evidence which will that the bond was 
prove such defence. In this cz se, the defendant offered given for the — 
to prove a defence which would have been good if laid in a 
a bill, brought in chancery. He offered to prove that he ty, and that he 
had an express warranty, that the clock was a good time could not find A. 
piece, he offered to prove the clock was not a good time (? er 
piece, and that the bond was given for it. He offered the warranty. 
also to prove that he had no means ot bringing his action 

on the warranty, by reason that Cleaveland could not be 

found. 

These things if true, would no doubt give him a defence Held to amount to 
in equity against the bond. We are of opinion that his * 8004 defence in 
proofshould have been admitted, and that so much ofan. ‘ceitscaiatll. ts 
the opinion of this court, as 1s contrary to this view of pinion formerly 
es ie was not duly considered, and ought to be over- aac suman 

When the case was up before, the case was entirely a 
case at law, no equitable defence was raised,—yet the 
court instructed the jury to try the case asif such de- 
fence had existed, which was wrong. And some of the 
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AUG. TERM €Xpressions in that opinion were too broad for the occa- 
1835. sion. The judgment of the circuit court is reversed— 
wa =the cause is remanded for a new trial. 
Hughes 
Vv. ee HE 1 
Hays. 


James Hucnues v. Apsatom Hays. 


1. To prove notice of an appeal fromaJ. P. tothe cir. ct.; a witness 
stated that more than 10 days before the first day of the cir. ct.,he 
served on the appellee a notice signed by appt., that an appeal had 
been taken from the judg’t of justice FE. (before whom the case had 
been tried) that he did not recollect whether the names of the parties 
were inserted, but believed they were. 

2. Held, prima facie evidence of legal notice--and should have been 
received by the cir. ct. as such. 

3. Notice to produce a notice, need not be given{to authorize the con- 

tents of the first notice to be proved by parol. 


Writ of Error to the circuit court of Warren county. 


notice of Opinion of the court delivered by Tompxins J.* 

To prove notice 0 ae , 
an appeal froma Hays sued Hughes, before a justice of the peace, and 
J. P. to the cir. ct. having obtained judgment, Hughes appealed to the cir- 
a witness stated oyit court. In that court his appeal was dismissed, and 
that more than 10 . — ae 
days before the to reverse the judgment of the circuit court, he brings his 
first day of the 4 cause by writ of error to this court. Hughes, it appears, 
swintloatilieh did not take his appeal from the justice on the day of tri- 
aahen Raed vy al. He produced a witness in the circuit court, who 
app’t, that an ap- testified that more than ten days before the first day of 

eal had been ta- said court, he had served on Hays a notice signed b 
~ from the : : J . Gnes 
judgt. ofjustice E. Hughes, that an appeal had been taken from the judg- 
(before whom the ment of justice Erwin, befure whom the cause had been 
case had been tri- tried, The witness stated on examination that he had 
ed) that he did s ; ci 

not recollect | read the notice, that he could not recollect whether the 
whether the names of the parties were inserted in the notice or not, 


names of the par- Sens : : 
noe cc ener but believes they were. The law requires that the 


but believed they notice of the appeal shall be in writing—See Digest p. 
were. 481. Law establishing justices courts sec. 23.—Pru-| 
dence would require that the party serving the notice! 
_ should keep acopy of it as the best evidence. 
Held prima facie But none such being kept in this case, we are of opinion 
evidence of legal a ; 5 ; ; ’ 
notice—and that sufficient evidence has been given to raise a pre- 
should have beensumption of a good and sufficient notice being served on 
received by the the defendant inerror. Had it been truc that the notice 
cir. ct. as such. : : 7? 4 
[serve on him were insufficient, he might have produced 


Notice to produ 


it and submitted it to the court. For we do not hold it 


*Judge Wash absent. 
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necessary to give the defendant notice to produce his no- | aye. ream 
tice before the witness can be let in to prove the con- 1835. 
tents of the notice served. Ifthis were the case, there!’ Gere 
would be no end of giving notices to produce notives.\ Jackson 
The circuit court decided correctly that the evidence of 
the witness to prove the service of written notice was 
admissible ; but it seems to have dismissed the cause, be-, iotice need not 
cause it did not think the evidence sufficiently strong tobe given to au- 
prove the service. Nothing being shown to impeach the thorize the con. 
credit of the witness, we necessarily believe he told the ‘chs of the first 
truth, and as above observed, if the notice which he serv- proved by parol. 
ed on Hays had been bad, Hays had it in his power to 

produce it and show its insufficiency. As the matters 

stands, we hold that enough has been proved to raise a 

reasonable presumption that Hays received a good and 

sufficient notice of the appeal, and to throw on him the 

burthen of proving the contrary. Being then of opinion 

that the circuit court erred in dismissing the cause,—we 

reverse its judgment and remand the cause for further 

proceedings in conformity with this opinion. 


Siu 
Juuivs C. Jacxson v. Jackson aNpD orngiis.. - on = 7 { 
} Sia | 


~~ 


ve 
Jackson & others. 


1. Bill inequity by one Jegatee and heir against the other legatees wer 
and heirs to establish and carry into effect the provisions of ale AR ¥. { 


far asthey can be proven. The bill charges the will taQhavoe been 
duly made—and to have been taken from the depository b nd 
lost or destroyed and could not be found by comp’t.—that some o 


legatees livein Ky. 2. P. C. The jurisdiction in this case is exelx- 
sive inthe county courts—and a court of chancery has no jurisdiction. 
3. Probate may be granted of sv much of a will as can be proved. 


Appeal from the chancery side of the circuit court of 
Pike county. 


Opinion of the court delivered by Tompxins J. * =e 

This is a bill in chancery filed by one legatee and heir a poe we, by 
against the other legatees and heirs to establish and car- a 
ry into effect, the provisions of a will, so far as its con-legatees and_ 
tents can be proved. ‘The circuit court dismissed the bill — eatablich 
and the plaintiff appeals to this court. Soak the , auisiel 

The bill charges that the will was duly executed in ofa will so far as 
the lifetime of the testator—and left, at his death in the they Th + aa 
custody of his wife, that since his death the will has been chgages ge 


fraudulently taken from the possession of said widow to have been duly 
*Wash Judge, absent. 


27 
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auc. term and concealed, destroyed or lost, so that it cannot now 
1835. be found by the complainant. ‘The bill also alleges, that 
wn some of the legatees and heirs of the deceased live in 
Jackson Kentucky. 

The sixth section of the act concerning courts &c, 
ssed 7th Jan. 1825, see digest p. 270, gives to the sev- 
madeand to have €ral courts of probate exclusive original jurisdiction in 
been taken fromall cases relative to the probate of last wills and testa- 
the depository by ments, the granting of letters testamentary &c., see the 
psa ear yan *Fcase of Mullanphy’s will, Graham and others vs. O’Fal- 
could not be found lon, 3d vol. Mo. decisions p. 507. There is nothing sta- 
by pes epee ted in this bill to vary it from the above cited case of 
eee ive in Ky Mullanphy’s will. It is true that it appears in evidence 
“that a part of the will could not be proved, and by 
P. C. The juris-a recital in one part of the bill, that some of the legatees 
mg si a “ge and heirs reside in Kentucky. Had, however, both of 
ounty cours tnese facts been stated in the bill we are prepared to say, 
and acourt of that still the court of chancery would have no concur- 
chancery has no yent jurisdiction with the probate court. By the tenth 
cane: section of the act concerning wills and testaments (Digest 
p- 742,) any person wishing to come in and contest the 
validity of a will may do so within five years, but after 
that time, no one but infants, married women and persons 
absent from the United States and their territories during 
the whole of said five years &c. can be admitted to con- 
test such will; so that the probate court (now county 
court) can in this case grant as much relief as a court of 

chancery. 
The complainant has not produced one authority to 
show that a court of probate acting under a law similar 
Probate may be toours ever refused to grant probate of so much of a 
a, of 50 | gs ast will as could be proved when all could not be so, 
can be proved. and we see no reason why that court should not grant 
probate of so much of the last will as can be proved. It 
isnot alleged in the bill that the complainant had need of 
the confessions of the defendants to enable him to estab- 
lish the will, or of any other testimony which could not 
be procured without the aid of a court of equity. We 
aie therefore of opinion that no case has been stated of 
even shown by the evidence to require the interposition 


of a court of equity, and therefore aflirm the decree of 
the circuit court. 


Vv. 
Jackson & others. pa 
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inl pian AUG. TERM 
1835. 
McQuren vy. Farrow. ae 


McQueen 

t. When A. has certified a transcript of the record of a judgment of v. 

another state, asclerk, the attestation of the judge (under the Farrow. 

act of Congress) need not state that he is clerk. : 
2. The declaration on the record of a decree, stated the decree to be 

for $125 51, “being the balance of hire fora negro boy John’’—-The 

decree is for $125 5t—“being the amount whic’ the hire of the boy 

John exceeds the original advances made by the defd. to compt. and 

interest thereon”—-Per.C. ‘There is no variance. 


Writ of Error to the circuit court of Pike county. 


Opinion delivered by McGirx J.* 
Farrow brought an action of debt on a decree render- 
ed in a court of chancery in the state of Kentucky—Mc- 
(Queen pleaded nul téel record—on this issue the parties 
went to trial, a judgment was rendered for the plaintiff 
—Farrow. McQueen has brought the cause here by a 
writ of error. On the trial the defendant made two ob- 
jections, The first of which will be attended to now.— 
It was, that the attestation was not sufficient. The at- When A. hascer- 
testation of the judge says nothing about the fact—tified a transcript 
é ; ? ery cin fanny Of the record of a 
whether the person who makes the certificate was in fact udgment of an- 
clerk ornot. The act of Congress does not require this. other state as 
The certificate of the Judge contains all the act of Con-clerk, the attesta- 
i P ; . : ‘ ry, tion of the judge 
gress requires. There is no error on this point. ‘The (under the act of 
vther point raised presents a question of variance. The Congress) need 
declaration sets out that in a certain court of chancery not state that he 
in the state of Kentucky, a suit was brought and that’ an 
such proceedings were had thereon, that the plaintiff ob- 
tained a decree &c. 
The demand in the declaration is forfive-hundred & fif- 
ty dollars and seventy-one cents anda half cent. ‘The The declaration 
declaration then says the decree was for one hundred and = —,. 
twenty-five dollars and fifty-one cents, being the balance decree to be for 
of hire for a negro boy John. The declaration then $125 51, oe 
sets out the other items of the decree which make up the wal reagent 
amount demanded in the declaration, ‘The words of the poy John,»—-the 
decree with regard to this item are thus, “it is decreed decree is for $125 
: ; . te 51--“being the a- 
and ordered, that the complainant recover of the said de-? Fi Son the 
fendant, the sum of one hundred and twenty-five dollars hire of the boy 
and fifty one cents, being the amount which the hire of John exceeds the 
the boy John exceeds the original advances made by the a aceon. 
defendant to the complainant and interest thereon. The ¢o compt. and in- 





*Judge Wash absent. 
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record was objected to because of an alleged variance 
from the declaration. 

The first matter of variance pointed out by Mr. Cham- 
bers for McQueen is this—the declaration claims the 
$125 51, as being a balance of hire for the negro boy 
John. Itis argued that by the decree it does nut appear 


terest thereon”-- to be a balance of hire. ‘The decree says it is the amount 
Por.C. There isthe hire exceeds advances. This in our opinion clearly 


no variance. 


shews the sum decreed was a balance of hire; though the 
court does not call it a balance, we see on what account 
this sum was decreed. 

The fact that the plaintiff called ita balance, and that 
the decree does not name it so, cannot be a sufficient va- 
riance to make the record offered in evidence a different re- 
cord from that declared on.—The next matter of variance 
alleged is, that in the declaration, the sum decreed was the 
balance of hire for the negro boy John. The decree is 
for the hire of the boy Jchn. This word negro not being 
found in the decree, constitutes the decree offered in evi- 
dence, a different record from that declared on. We 
cannot think this word constitutes a misdescription of 
the decree. ‘The substance of the description of the re- 
cord given by the declaration is, that the plaintiff recover- 
ed acertain sum for the hire of the boy John. The de- 
cree produced shews the decree was for the hire of the 
boy John. As to the description of the boy whether 
white or black——it ought not to be considered material. 
Another objection was made with regard to some expres- 
sions in the decree relating to interest, this matter was 


properly abandoned. The judgment of the circuit court 
is affirmed with costs. 
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ety NE 
Resecca Dyer ve. Wituiam Morris. 


1. ‘Tc say of a woman, she has gone downthe river with two whores 
toa Goose-horn, and is now there with them; is not actionable with - 
out a colloquium as to the kind of house, or place alluded to, and to 


which they had gone.—Quere, are they actionable with the col- 
loguium ? 


‘he witness2s were ordered by the Corrt, to leave the court 
house during the examination of witnesses. A witness returned in 
violation of the order.-The deft., applied to examine him. The 
wit. stated he had returned, because the defd. told him he did not 
wish to examine him-—-and the defd., stated he would not examine 
him to any point on which the others had been examined.—Held that 
the cir. ct. Nia not errin refusing to permit him to be examined. 

A separate and additional opinion of Judge McGirk, that the mean- 
ing of Goose-horn should be averred, and that the hearers understood 
it as averred, 


Frror to the cireuit court of Montgomery county. 


Opinion of the court delivered by Tomexins J. * 

Dyer sued Morris in an action onthe case for words 
spoken, and had judgment in the circuit court; and to re- 
verse that judgment, Morris prosecutes his writ of error. 
— There were four counts in the declaration. Before the 
trial, the defendant moved the court to strike out each 
count, and the court did strike out the first and fourth, 
but refused to strike out the second and third counts. 
After verdict and judgment, the defendant moved for a 
new trial, and the court overruled his motion. A mo- 
tion in arrest of judgment was then made and overruled. 

The reason assigned for a new trial is, that the evi- 
dence does not support either the second or third count 
of the declaration; other reasons were assigned, but as 
they seem to have been assigned without paying due at- 
tention to the subject and ey most obviously bad, they 
are not adverted to. On the trial the plantiff in error 
produced a witness, whom the court refused to permit 
to testify, because he had beer. in the court while the 
other witnesses were under examination, contrary to an 
order of court made to that effect. The witness stated 
that he had returned into court, because he was told by 
the.plantiff in error, that he would not be examined, and 
the plantiff in error declared that he did not wish to ex- 
amine the witness on any point on which the other wit- 
nesses had been examined. ‘The enquiry then will be,— 





* Judge Wash absent. 
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u_ did the court commit error—1st in refusing to strike out 

AUG. TER ; : 
1835. the second and third counts in the declaration ?—2nd, in 
w=» = =refusing to arrest the judgment?—3rd, in refusing to 
Dyer grant a new trial?—4th, in rejecting the witness offered. 
ve ist. The words spoken, as charged in the second count 
Morris. —_ are: —“Rebecca Dyer’s daughter has gone down the riv- 
Semaine with two whores; Mrs. Dyer says she is gone to see 
bing ) Pot gone her uncle—but it is generally believed by those persons 
down the river, who are acquainted with the family, that she is gone 
with two ee with the two women (the two whores aforesaid, meaning 
to the Goose there to the goose-horn—a bawdy house, or house of ill fame 
with them, is notmeaning) at St. Louis. ‘The said defendant meaning 
actionable, with- thereby, and it was so then and there understood by the 
out a coed n¢said Joseph Counts and other citizens, present as atore- 
house or place al- said, that the said plaintiff wasin company with two 
luded yl ~ bawds ina bawdy house at St. Louis, and herself a 
Se Guacytant bawd.”” The words stript of the inuendo’s, several of 
they actionable Whichhave been omitted as altogether useless, are:— 
with the colloqui- “Rebecca Dyer’s daughter, has gone down the river with 
ail two whores; Mrs. Dyer says she is gone to see her uncle, 
but it is generally believed by those persons who know 
the said plaintiff and her family, that she is gone with the 
two women to the goose-horn at St. Louis.”—An inuen- 
do,as “he (meaning the said plaintiff,)”’ is only explanatory 
of some matter already expressed, it seems to apply the 
slander to the precedent matter, but cannot add to, en- 
large, extend or change the sense of the previous words, 
and as already stated, the matter to which it alludes must 
always appear from the antecedent parts of the declara- 
tion.—See Ist Chitty’s pleading, p. 383, and tst Saunders 
p- 243, note 4, where it is said, that in an action upon the 
case for saying of another “he has burnt my barn,” the 
plaintiff cannot by way of inuendo, say, meaning “his 
barn full of corn,” because that is not an explanation of 
what was said before, but an addition to it. But ifin the 
introduction, it had been averred that the defendant had 
a barn full of corn, and that in a discourse about that barn, 
the defendant had spoken the words of the plantiff, an in- 
nuendo of its being the barn full of corn, would have been 
good; for by coupling the inuendo with the introductory 
averment “his barn tull of coin,” it would have made it 
complete. The note is long and all the matter well 

worth a lawyer’s attention. 

Now toapply the remarks in this note, to the count 
before us, who can understand that the pleader when he 
states that the defendant charged that the plantiff went 
with two whores to the goose horn at St. Louis, means 
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also to inform us that a goose horn, is a bawdy house, or 
house of ill fame; for itis certain that those two words 
goose horn, do not of themselves import as much, nor is 
there any thing in the introductory part of his declara- 
tion to which his inuendo directs us for an explanation 
of the term; still less could it be expected that we should 
understand from those same words that the plaintiff was 
ut the time of speaking those words in the company of 
two bawds in a bawdy house, at St. Louis, and herselfa 
bawd. 

A bawd is one who procures opportunities for persons 
of opposite sexes tocohabit in an illicit manner, and may 
be, while exercising the trade of a bawd, perfectly inno- 
cent of committing in his or her own proper person, the 
crime either of adultery or of fornication; whatever the 
person speaking these words might have meant, there 
can be no doubt that the words, as here charged to be 
spoken, show no cause of action, and the court should 
have stricken out this count, on the motion of the defend- 
ant, and the defect in this count being suchas a verdict 
does not cure, the judgment unless the third count be good, 
must be arrested. 

The words charged to be spoken in the third count are: 
—Dyer’s daughter has gone down the river with two 
strange women, on pretence of visiting her uncle, but I 
believe that the two strange women with whom she is 
gone belong to the goose horn, (thereby meaning a baw- 
dy house,) and that she isnow with them there; meaning 
thereby that the said plaintiff on pretence of visiting her 
uncle, had left her home and become the inmate of a 
bawdy house, and was by profession a bawd. Strip the 
words here laid, of the inuendos, which as before said, 
point to nothing averred in the introductory part of the 
declaration, and therefore are of no avail here, and we 
have left this charge, that the plaintiffhas gone down the 
river on pretence of visiting her uncle, in company with 
two strange women, but | believe the two women with 
whom she is gone, belong to the goose horn at St. Louis, 
and that she isnow with them there. The words charged 
in this count, vary from those in the second, in this, that 
in place of two whores we have two strange women, be- 
lieved by the defendant to belong to the goose horn, and 
that the plaintiff is believed by the defendant to be ,at the 
time of speaking the objectionable words, with them 
there. Had it been averred in the introductory part of 
the declaration, that there was at St, Louis, a house such 
as this place called goose horn, is alledged to be in the 
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auc. TERM inuendos, then if the words charged to be spoken, had 

1835. been set forth in the count, with apt reference to that 
—~— averment by means of the inuendos, or by means of one 

Dyer or more of them ifnecessary, then the matter would, ac- 
cording to the authority found in the note above cited 
from Saunders, have been fairly before the court; wheth- 
er the words charged to be spoken, imputed to the 
plaintiff the offence of adultery, fornication, or of exer 
cising the trade of a bawd, but as the matter stands this 
count is clearly bad, and the second count being also bad, 
and the first and fourth counts being stricken out in the 
circuit court, the judgment ought to have been arrested. 

As to the third point, whether a new trial ought to have 
been granted for defect of evidence; one witness testifies 
that Morris the defendant, stated in conversation, that 
Mr. Dyer’s daughter had gone down the river with two 
strange women anda negro or mulatto man, and that Mrs. 
Dyer said that they had gone to her uncle’s, but it was 
generally believed in the bottom, that these two women 
were from the bawdy house or goose horn in St. Louis, 
and that Mrs. Dyer’s daughter was now with them there. 
It cannot be objected that these words do not support the 
third count, they are even stronger than those laid in that 
count: as then the third count is fully made out by the 
words here proved, the court committed no error in refu- 
sing a new trial. 

The fourth point remains, did the court commit error 
in refusing to permit the witness to be examined, who it 
will be recollected, had been by order of court, directed to 
be kept at a distance from the court, that he might not 
hear the testimony as given in by the others. 

The witnesses The witness said that the defendant told him, that he did 
were ordered a fot intend to examine him, and the defendant pledged 
the court house, himself not to examine the witness to any point on which 
during the exami- the others had testified; this is, in our opinion, but a poor 
ae safeguard. If the defendant wished to examine his _wit- 
ned in violationof N€SS On any point whatever, he shoulJ not have underta- 
this order. The ken to introduce him to the court house, contrary to an 
poet "ea other of court to keep him out. We see here no ground 
wit. stated,he had ‘aid for dispensing with the rule made, no affidavit of tes- 
returned, because timony not before known, or not in his power to be known, 
— Farge a but from any thing we can see, the witness was permitted 
examine him, and t0 enter the court house merely because the defendant did 
the deft. stated,he not wish to take the trouble to think that his testimony 
se Inge exam- might be wanted. In this, then, the circuit court, as we 
point, on which think, committed no error. 

theotherhadbeen ‘The court then, having refused to strike out the 2nd and 


v. 
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3rd counts, and also, having overruled the motion in ar- avo, TERM 
rest of judgment, has, in this, as we think, committed er- 1835. 
ror, and its judgment is therefore reversed, and the cause ~~ 
remanded. Dyer 
McGirx, Judge. Ve 
{ am further of opinion, that the meaning of the word 
goosehorn should be averred somewhere in the declara- examined,—held 
tion, and that there should also be an averment that the thet the cir. ct. did 
word was used in that sense and the hearers so under- ie an ie te 
stood it. be examined. 


Morris. 


A separate’ and 
additional opinion 
of Judge McGirk, 
that the meaning 
of Goose horn 
should be averred, 
and that the hear- 
ers understood it 
as such, 
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Ex parte— 
W. Bishop. 


OF THE 


SUPREME COURT.OF WISSOURI, 
THIRD JUDICIAL DISTRICT.—Ocroser Term, 1835. 


—— > 
Ex parte,—Wasnincton Bisnor. 


The keeping a roulette table, at which a game of chance was played 
for money, and inducing and permitting a person to bet thereat, and at 
which he did bet and loose money, is an offence for which a J. P. may 
issue his warrant and cause the oflender to be apprehended. 


On petition for Habeas Corpus. 


The keeping a The petitioner states that he has been arrested by the 
roulette table, at constable of the township and county of St. Louis, upon 
— ‘ pp a warrant issued by a justice of the peace of said county. 
ed for money, and —No exception is taken to the warrant of the justice or 
inducing and per- to the affidavit on which it was issued. The on you 
re hat chorent, and 08 Which the petitioner claims to be discharged by habe- 
at which he did 4S corpus, is the want of jurisdiction in the justice over 
bet & loose mon- the offence charged upon him, which offence the petition- 
ey, isan offence, |. . as . ee 
for which a J. pe contends is an indictable offence and properly cognisa 
may issue his war- ble in the circuit court. The offence charged, is the keep- 
rant, and cause ing a table commonly called a roulette, at which a game 
the offender to be ¢ = Rae j j 
apprehended, Of chance was played for money, and range Joys: per- 
mitting one William, a negro boy slave &c., to bet against 
the said roulette, at the said game of chance, played as 
aforesaid, whereby the said William did lose a large sum 
of money &c. The 87th section of “an act concerning 
crimes and punishments” Rev. Code p. 309, subjects the 
person convicted of the offence charged, to a fine not ex- 
ceeding five hundred dollars, nor less than fifty dollars, to 
stand in the pillory one hour, to receive not less than ten, 
nor more than thirty-nine stripes, and to be imprisoned 
not exceeding one year, at the discretion of the court be- 
fore whom the conviction ishad. The law since, has 
modified in some sort, the punishment to be inflicted upon 
conviction, but the law still looks anxiously to the preven- 
tion and punishment of the offence charged upon the pe- 
titioner. The 5thsection of “An act to regulate proceed- 
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ings in criminal cases,” Rev. Code p. 314, providesamongst ger. renm 
other things, that Justices of the Peace in their respective 1835. 
counties, shall have full power and authority, to issue pro- Wenn 
cess against, and to take all manner of recognizances of — Mayfield 
persons a with any offence against the laws ofthe |. ¥- 
state &c. Why the authority of the justice of the peace “"°""8*" 
under this act, should not be exercised in a case like the 

present, as well as in a case of murder or other felony, it 

is difficult to imagine. In both cases, it may be often es- 

sential to the punishment of the offender, that he be arres- 

ted at the moment and recognized along with the proper 

witnesses, or committed to jail, as the case may require. 

The affidavit on which the warrant has issued, makes out 

a prima facie case of guilt; a bill of indictment, regularly 

found in the circuit court, would amount to nothing more. 

In both cases, the accused will be rightfully subjected to 

arrest and imprisonment, (unless proper bail be givea,) 

until the offence charged can be ni a Eg investigated 

and passed upon by the proper tribunal. The application 

is therefore refused. 


— 36 OO 


Jamas. S. Mayritip v. James T. Swearincen. 


Papers tendered to the court, but not permitted to. be filed, and such 
as are filed without leave first had, and treated afterwards as mere nul- 
fities; are not a part of the record, unless preserved by bill of exceptions 
—otherwise as tu pleadings regularly taken and entered in the progress 
of a cause. 


ERROR to St. Louis Circuit Court. 


Opinion of the court delivered by Wash J. 
This was originally a suit commenced by attachment, 
before a justice of the peace, by Sweringen the defendant, Papers tendered to 
in error against Mayfield the plaintiff, in error, in which '° Court, but not 
5 ; : . permitted to be 
Sweringen got judgment, from which Mayfield appealed filed, and such as 
to the circuit court, where on trial de novo, Sweringen #re filed without 
again got judgment, to reverse which, Mayfield now pros- aes Co penee 
ecutes his writ of error in this court. ‘The question onas mere nullities, 
which the plaintiff in error mainly relies for a reversal of are not a part of 
the judgment of the circuit court, does not arise on the re-‘"°* oe 
. Pf preserved by bill 
cord. Pleadings regularly taken and entered in the pro- of exceptions;— 
gress of a cause, constitute a portion of the record proper otherwise as to 
of such cause,—not so of papers which are merely tep- plesdinas peguler: 
. y en and en- 
dered to the court and refused by it; or such as are filed tered in the pro- 
without leave first had and obtained, and are treated after- gress of a cause. 
wards as mere nullities. In these cases, the papers ten- 


dered and rejected, or disregarded by the court, if relied 
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oct. Term on atall, must be preserved and spread upon the record by 
1835. proper bills ofexception. In the case vefore us, the raed 
“~~ tiffin error has omitted to do so, and we are not ‘at liber. 


Keartly ty to look into the merits of the plea, on which he relies. 
; Ey 
M’Leugherty. 


om all that appears on the record, the circuit court ad- 
judged very correctly, and its judgment must be affirmed 
with costs. a 


Keratiy v. McLaucuertyr. 


1. In an action of covenant, it must appear in the deelaration tith 
whom the covenant was made. 
2. So, the performance, or readiness to perform, or excuse for the per- 
formance of a condition precedent, must be shown at the place and 
within the time specified. 

3. Covenant to partners,—breach should be, the failure to perform te 
them, or either of them. The above errors are not eured by a jadgt, 
by default. 


ON error from the St. Louis circuit court. 


Opinion of the court, delivered by Wash J. 

In an action of | This was an action of covenant brought by the defen- 
covenant, it must dant in error, against the plaintiff, in the St. Louis cirewit 
I aon court, in which there was a judgment by default for Me- 
the covenant was Laugherty, to reverse which, the present writ of error is 
made. rosecuted. For the plaintiff in error, the following points 

have been raised. 1st. That itis not shown with whom 
the plaintiff in error covenanted.—2nd. That no perform- 
ance of the condition precedent to the defendant’s obliga- 
tion to pay, is averred.—3rd. That no sufficient breachis 
set out. For the defendant in error, it is insisted that all 
the defects of the declaration are cured by the judgment: 
As to the first point, it is stated in the declaration, that 
Keatly “covenanted and agreed to pay unto the said John 
McLaugherty” &c, the objection that it is not stated to, 
or with whom he covenanted, is well taken, and the judg- 
ment snust be reversed. The cases of Tate and Barcrolt, 
and Laberge, vs. McCausland, decided by this court, set- 
tle this point. A covenant may be made, ana often is 
vate or readiness Made tv one person, to pay money or render service to 
to perform, or ex-another. ‘The reversal of the judgment on this first point, 
cuse for perform- makes it unnecessary to examine minutely the other two, 
poy > dP ore yee It may be well to state, however, that the declaration 
must be shown at Seems Clearly defective in not averring the performance, 
the plece, and or the readiness to perform, or some sufficient excuse 


per ume theiefor, of the condition preeedent, at the place and with- 


So, the perform- 
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in the time specified, as also, in not stating the breach to 
Toney and McLaugherty, in the life time of Toney; the 
promises and undertakings being to the firm, the statement 
of the breach, should have been the failure to pay, or per- 
form to the partners of the firm, or to either of them. ‘The 
judgment by detault in the circuit court, did not cure the 
substantial defects of the declaration complained of, and 
must be reversed with costs. 


met 5)S 
Joun Bosna vy. Tuomas & Joun K. Granam. 


Declaration in debt on a Kentucky record, plea nul tiel Record. 

The writ in the Kenty. Record, was made returnable on no day 
whatever, and judgt. was there entered by default, 

Per. cur., The judgt. in Ky. is irregular and void, for want of notice. 
‘bo writ must be returnable to some day certain, and want of certain- 
ty in the writ or notice, as to the return day, is, asif there was no writ 
or notice. 


“~ 


ON error to the St. Louis circuit court. 


Opin.on of the court delivered by Wash J. 
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ocT. TERM 
$835. 


Bobb 
v. 
T. & J. Graham. 


Covenant to part- 
ners, breach 
should be, the fail- 
ure to perform to 
them or either of 
them. The above 
errors are not ¢ur- 
ed bya jtidgt. by 
default. 


This was an action of debt, instituted in the circuit Declaration in 


court, against John Bobb & Jabez Vigus, on a Kentucky {icky 


t on a Ken- 
record, plea 


judgment, the writ was served on Bobb only, who appear- nul tiel record. 


ed, and pleaded to the action, and had a verdict and judg- 
ment rendered against him, to reverse which judgment, he 
has come with his writ oferror to this court. Bobb plea- 
ded in the circuit court a variety of pleas, to some of 
which demurrers were filed and sustained, and on the oth- 
ers, issues were taken and found against him. The first 
issue joined between the parties, was on the plea of nul 
tiel record of the Kentucky judgment sued on; various 
errors have been assigned, and a great number of points 
raised by the counsel for the plaintiff’ in error, growing 
out of the other pleadings in the cause.. From the view 
which this court has taken of the law, as applicable to the 
case, arising out of this first issue, it becomes unnecessary 
to look into the other pleadings, and we shall not attempt 
to settle or examine the law, on any of the other issues in 
the cause. On the trial of the cause in the circuit court, 
the case was submicted to the court, sitting as a jury, to 
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enn.wenn find the facts: and the court found that there was such a 

1835. record &c, A motion was made for a new trial, on the 

wan ground, (amongst other reasons,) that the court sitting as 

Robb a jury, had mistaken the evidence, and found upon the 

v. first issue improperly for the plaintiffs; the motion for a 

T. & J. Graham. new trial was overruled, and it is now assigned for error, 

that the court erred in finding this issue for the plaintiffs, 

and in refusing to grant a new trial. For the plaintiff in 

error, it is insisted, that the Kentucky judgment is null and 

Pree es aa void, for that it appears from the record; First, that the 

Kentnoky y so writ which was sued out in that case, was made returna- 
wasmade returna- ble to no day whatever. Second, that there was no le 

ble on no day _ service, nor return of the writ, so as to show that the plain- 

whatever, judgt: tiff in error had any opportunity to make defence, nor any 

by default. appearance in the cause. The writ runs in these words, 

“The commonwealth of Kentucky, to the Sheriff of Fay- 

“ette county, greeting; you are hereby commanded to 

“take John Bobb and Jabez Vigus, trading under the style 

“and firm of Bobb & Vigus, if they be found within your 

“bailiwick, and them safely keep, so that you have their 

“bodies before the judges of our Fayette circuit court, at 

“the court house in Lexington, on the Ist day of our March 

“term, to answer &c.” ‘Ihe writ was issued on the 24th 

of December 1816, the declaration was filed on the 17th 

of November 1817, and the judgment by default, was ta- 

ken on the 25th of November 1817, the writ is endorsed, 

“executed on Vigus, 27th December, 1816, and on Bobb, 

ist March 1817, 1. E. Davis, D. S. for Rob. Frier. S. F. 

Per.cur.,the ©,” It is essential to the validity of process, that it be 

judgt. in Ky. is it~ made returnable to some day certain, there is nothing on 

regular and void 

for want of notice. the record to show that there was any March term 1817. 

The writ must be The declaration, it is true, which appears to have been 

yoyo Sa filed on the 17th of Nov. 1817, commences thus, “com- 

want of certainty monwealth of Kentucky, March term 1817.” If the 

in the writ or no- writ were intended to be returned to the March term, 

ae oe to the *;; 1817, and was so returned, the declaration should have 

y, is as i ; 

there were no writ been then filed, orsome step taken in the cause. Upon what 

orn.tice. principle could the defendants in the Kentucky court, have 

been required tu answer in November, to a process retur- 

ned in March, and of which, no notice seems to have been 

taken, or entry made on the record,that would not have 

subjected them in like manner to answer in one, two.or 

ten years thereafter? If, by the laws of Kentucky, a term 

of the Fayette circuit court, was to be holden in the 

month of March of every year, still, “our March term” 

might have been intended to designate the March term 


next after the date of the writ, or the March term 1818, or: 


_ a zr ot Gee. Ow 6 pe Gee ee: a . 
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the March term of some other year. It is not stated, nor 
can it be ascertained from the record, with certainty, to 
any common intent, to what March term the writ was 
intended to be made returnable. This want of certainty, 
is fatal to the validity of the writ, and as if no time or 
term whatever, had been named, and for that reason, the 
writ was void, and the judgment by default against the 
plaintiff in error, was consequently irregular and void. Va- 
rious authorities have been cited to show, that where a 
term or more intervenes, between the test and return, the 
writ is void. 2J. R. 190, 4 J. R. 309; 3 Wils. 341:— 
These authorities are not in point, but serve to strengthen 
the ground, upon which we are inclined to place the law 
of the present case. For want of certainty in the notice, 
we regard it, as if there were an entire lack of notice; and 
in such case, it has been held, that the judgment would 
be irregular and void, and should be altogether disregar- 
ded. 4, Peter’s R. 466, 471. And this principle has been 
recognized in the case of Chamberlain vs. Smith’s admin- 
istrators, and in Overstreet vs. Shannon, decided by this 
court. The view we have taken of this question, makes 
it unnecessary, at present, to consider the objections ta- 
ken to the service and return of the writ. Thejudgment 
of the circuit court, in overruling the motion for a new 
trial, was therefore, erroneous, and must be reversed with 
costs, and the cause is remanded to that court, to be pro- 
ceeded in conformably to this opinion. 


ett 3S 


JosepH CuNNINGHAM, apMR. OF Davin Cunnincuam v. Witt- 
1AM SUBLETTE. 


A declaration by one of a firm, after the death of intestate, that the 
firm owed intestate $1100, is evidence of an account stated with intes- 
tate in his life time. 


ERROR to St. Louis circuit court. 


Ste of the court delivered by Tompkins J. 

__This was an action of assumpsit, brought by the plain- 
tiff Cunningham against Sublette, in which there was a 
verdict and judgment for the defendant, to reverse which, 
the writ of errror is prosecuted. The declaration con- 
tains four counts, 1st. for work and labor &c, by David 
Cunninghm, the intestate done, and a promise to him, in 
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his life time,—2nd. An account stated between the intes- 
tate and the defendant.—3rd. Work and labor by intes- 
tate, done for defendant, and a promise to the plaintiff as 
administrator.—4th. An account stated between intes- 
tate and the defendant. It appeared in evidence, that in 
July or August, of the year 1826, Smith, Jackson and 
Sublette, the defendant, entered into partnership in. the 
fur trade, and that David Cunningham, the intestate was 
in theiremployment. Sometime in the year 1827, while 
Cunningham was in the employment of the persons afore- 
said, he was killed by the Indians. About two years af- 
ter his death, a witness says, that he inquired of Smith, 
one of the above named firm, about the affairs of the in- 
testate, and that Smith answered him, that the deceased 
had been doing very well, we (the said firm,) owe him 
eleven hundred dollars. This took place, according to 
that witness, in the lodge of the defendant and of Smith 
in the mountains. Sometime in the month of October, 
1830, the defendant and the said Smith, both being in the 
town of St. Louis, the plaintiff in this action had a settle- 
ment, as administrator of D. Cunningham, with Smith, 
acting for the firm, and received from him two hundred 
and fifty dollars, for which he gave his receipt, as in full 
of all demands. It was not in evidence, that at this. set- 
tlement, any regular books of accounts were produced 
belonging to the company. It was understood, that most 
of the papers of the firm, had been destroyed by the Indi- 
ans in the mountains. The plaintiff having acquired the 
knowledge of this admission of Smith, after the settlement 
above mentioned, had been made, brought this action to 
recover the balance of the sum admitted to be due: nei- 
ther party requiring a jury, the matter was submitted to 
three persons, whom the court instructed, that no evi- 
dence of an account stated, was given, except that with 
the administrator. They found for the defendant, the plain- 
tiff moved for a new trial, because as he contended, the 
court had misdirected the above named persons, to’whoin 
the matter in issue had been referred. It is clear, and ad- 
mitted by the defendant’s counsel}, that if through mistake 
of the plaintiff, or the misrepresentation of Smith, he, (the 
plaintiff.) received a less sum than was'due to him, as ad- 
ministrator of the intestate, that-he would still have his 
right of action to recover the balance. But it is conten- 
ded, that the only evidence of an account stated, is that 
stated with the plaintiff in his representative character. 
We think differently: Smith’s admission to one witness, 
that the firm owed the intestate $1100, is, in our opinion, 
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such as ought to have been left to a jury, and if they be- oct. Term 
lieved the witness, it would be sufficient to justify them 1835. 
in finding for the plaintiff, on the count foran accountsta- “Vv 
ted with the intestate in his life time, unless the defendant Mullanphy 
could be exonerated by showing, that Smith himself, was pearan. 
mistaken in the calculation of the amount due to the de- 

ceased. The circuit court then, we think, erred in giving 

such instructions, and therefore should have allowed the 

plaintif tohave anewtrial. Its judgment ts, therefore re- 

versed, and the cause remanded, 


— 
Mutianrnuy’s Apmr. v. Repaian. 


A haying aclaim toa tract of land, 15 arpens front, by 40 back, which 
by survey, was found to contain 787 arpens, epplied to the Board of 
Commissioners for confirmation of 640 arpens, which was granted, and 
the excess thrown off on the west. The excess was afterwards covered 
in part bya N. M. claim, patented, and by purchase of U. 8. patents. 
Held,as tothe excess, to be amere question between an vaconfirmed 
Spanish grant, and a subsequent grant by U.S. The subsequent grant 
is good at law. 


ON error from St. Louis circuit court. 


Opinion of the court delivered by Wash J. ; 

John Mullanphy brought an action of ejectment in the }. meas 
St. Louis circuit court in his life time, against Redman the 15 arpens front,by 
defendant in error, which, on the death of Mullanphy, was 40 back, which by 
revived in the name of his administrator. The defendant Suvey was found 
pleaded not guilty, and had a verdict and judgment. ‘Io arpens, applied to © 
reverse which judgment, the present writ of error is pros- the board of com- 
ecuted. All the material facts are set out in a bill of ex- Miscioners for 
ceptions, regularly taken at the trial. The plaintiffclaims, 640 arpens, which 
by regular purchase from one Benito Vasques, for whom Was granted, and 
in the year 1799, a survey was made by the government ‘0 excess thrown 
surveyor, of 2 tract of land of fifteen arpents in width, by The excess was 
forty in depth, bounded East by Mississippi river, West- afterwards cover. 
warly and Northward'y by the King’s domain, and South- ps pba & 
wardly by land of Antoine Roy. The surveyor stated in by purchase of U. 
his official certifieate to the plat of survey, so by him made S. patents. Heid 
for’Vasques, that the tract of land contained seven hundred “eden ww 
and eighty-seven arpente. In the year 1809, Vasques claim- between an un- 
ed before the board of commissioners for the adjustment confirmed Spen- 
of land titles, six hundred and forty arpents of the land, \*5 ran and o 
which had been suiveyed for him by Soulard, the Govern- by U.d. ‘The sub- 


ment surveyor, as aforesaid, and the board of commission- ae 
99 g7eG atiav,. 
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ers on the 23rd of January, 1809, confirmed to Vasques 
the quantity claimed by him, and ordered the six hundred 
and forty arpents to be surveyed, as nearly conformable 
as might be to the plat of Soulard, deducting the surplus 
from the westerly end thereof. The survey made under 
the order of the board of commissioners, and according to 
the confirmation, gives to Vasques the full quantity claim- 
ed and confirmed, bounded on the East by the Mississippi 
river, on the North and South by the lines of the original 
survey made by Soulard, and on the West 2 ve line nearly 
parallel to the river, and so run, as to cut off the excess in 
the original survey, over the quantity of six hundred and 
forty arpens confirmed by the board. In the year 1802, 
Vasques mortgaged the tract of land to one Coignard, and 
afterwards Mu'lanphy purchased under the mortgage the 
eleven northern arpents of the tract, (i. e.) eleven arpents 
in width on the river, running back the whole depth. 
That portion of the original survey lying west of the six 
hundred and forty arpents, as surveyed under the confir- 
mation of the board of commissioners, is the land now in 
dispute. The plaintiff claims it by purchase under the 
mortgage, as aforesaid, and the defendant by virtue of two 
patents from the United States; the one for a portion pur- 
chased from the United States, and the other, for the res- 
idue owed by a New Madrid claim, (commonly so called.) 
The question relied on for the plaintiff in error, does not 
arise. There is no question between a New Madrid lo- 
cation and an unconfirmed Spanish grant; there is no state- 
ment in the record of any grant or concession to Vas- 
ques. In determming the extent of his legal estate, we 
have nothing to look to, but the confirmation by the board 
of commissioners upon the claim laid in by Vasques. The 
circuit court decided correctly, in limiting the plaintiff's 
right at law to that confirmation. The subsequent grant 
by the United States, of the excess in the original survey, 
above the quantity confirmed by the commissioners to the 
defendant in error, made his title to that excess perfect at 
law. The judgment of the circuit court, is therefore af- 
firmed with costs. 
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Jxsse Linpett v. Tue Presiwent, Directors & Co. oF oct. TERM 


THE Bank or Missourt. 1835. 
ON (/ 


Judgt. was obtained against the Bank, and the record stated that the Lindell 
parties appeared by their attornies. Afterwards on motion, and affida- Ve 
vit that the person on whom notice was served, was not at the time of The President, 
service an officer of the Bauk, the judgt. was by the cir. ct. set aside. Directors &c. 
Held to be erroneous. The record, after the term, could not be contra- 
dicted by affidavit. 


ERROR to the circuit court of St. Louis county. 


Opinion of the court delivered by McGirk J.* 

This was a proceeding against the Bank under the 27th, wm — 
section of the act of incorporation, which provides, that Ran! and the re- 
if the notes of the Bank, are presented to the Bank for cord stated, that 
specie payment and refused, that in addition to the am- the ee . 
ount of said notes, the bank shall forfeit, and pay five per- Penney 
centum per month, whilst such payment is withheld, wards on motion, 
which shall be recovered by motion in a summary way. _ affidavit that 
Lindell gave notice to the bank, that he held the notes and Wino notice was 
that he should make the motion. In the year 1825, at the served, was not at 
November term of the circuit court for the county of St. a “ — 
Louis, Lindell recovered against the bank, the sum of fank, the juigt. 
$800, the amount of the notes, together with the sum of 5 was by the cir. ct. 
per centum per month, till paid. ‘The record states, that “ifesaeeonay 
the plaintiff Lindell, as well as the hank, appeared by their yecord, after the 
attorneys, and the trial was had, and judgment given. On term could not be 
this judgment, two writs of scire facias issued to revive contradicted by 
the same, and some other proceedings were had. In 1833," °°." 
the bank moved to set the original judgment aside, on the 
ground, that there was no notice or lawful process served 
on the bank, either as regards the scire facias or the ori- 
ginal motion and judgment. Whereon, Henry VonPhul 
and some other person made affidavits, that when the ori- 

inal notice was served on T. F. Riddick, he was not 
President, and that then there were no regular officers of 
the bank. On this testimony, the court set aside the judg- 
ment and all subsequent proceedings thereon. To reverse 
this judgment of setting aside the original judgment, Lin- 
dell brings his writ of error, and shows to the court here 
a notice of the writ of error served on Josiah Spalding, 
attorney of record in the court below, in the case where 
the original judgment was set aside. The only question 
to be considered, is, whether the court could contrary to 





*Judge Wash did not sit in this case, having been counsel for Lin- 
de}l in the court below. 
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the record, receive proof that the parties were not right- 
fully in court, when Lindell’s judgment was rendered a- 
gainst the bank. The record says the bank appeared by 
attorney. ‘This must stand as true, at all events it can- 
not be contradicted by affidavit. If this were allowed, 
then every judgment rendered in a court of record, would 
at all times be subject to the same proceeding, no proper- 
ty would be safe, the sanctity of a record would be lost, 
and with it, all security for right. It may be, if the attor- 
ney who appeared for the bank, did so by mistake, this 
inistake if discovered, might be corrected during the term, 
but hardly afterwards. The judgment of the circuit court 
is reversed with costs. 


—ente se eo 


Joun H. Weszer v. Forman Mannine apmr. or ANDREW 
Henry pDeEcp. 


1. Under the stat. limitation of 1825, the 10 years, within which ac- 
tionsof debt must be brought on boads and notes, do not commence 
until the act goes into effect. 

The defd. pleaded that by a defeasance &c., he was not bound in 
any eventto pay the bond sued on, untilattera settlement of accts. 
between him andintestate &c. ‘The defeasance given in evidence, 
wast, that should a balance, on examination of books &c., be found 
duc defd.—the bond should be credited then, with &c. Held not to 
support the plea. 


ERROR to the circuit court of Washington county. 


Opinion of the court delivered by Tompkins, J. 

Henry brought his action of debt on a single bill obli- 
gatory against Weber; and he dying, Manning adiminis- 
tered and prosecuted the action. ‘lhe circuit court gave 
judgment for Manning, and to reverse it, Weber prose- 
cutes this writ of error.—Weber pleaded first, that the 
cause of action did not accrue within ten years,—second- 
hy, that the single bill obligatory sued on was delivered by 
him to Henry,on “a condition signed by said Henry, 
that he Weber should not in any event be bound to pay 
the sum of money in said supposed writing obligatory 
mentioned, except after a settlemeut of all the_ partner- 
ship accounts between Andrew Henry, and John H. We- 
ber, and also, of the private accounts of the said persons; 
and after the settlement of such accounts he was to pay 
the sum in the said supposed writing obligatory mention- 
ed, only upon condition that sum should appear to be due 
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to said Henry, which settlement and examination of the ocr, TERM 
books and papers in said condition mentioned has not 1835. 
been made &c.” Profert was made of the writing plead- Wem 
ed as a defeasance and issue taken on the plea. To the Weber 


first plea, the plaintiff replied, that Weber on 20th Octo- Mianien 


ber 1822, when the cause of action accrued and for eight 
months afterwards was beyond the seas &c. ‘The defend- 
ant rejoined, denying that he was beyond the seas, and 
alleging that he was within the territory of the United 
States, beyond the limits of the State of Missouri at the 
time of executing the said supposed writing obligatory 
&c. No issue was joined on this plea. The court how- 
ever, sitting as a jury, found that the defendant was _ be- 
yond seas,as charged &c.; and also found the issue joined 
on the second plea for the plaintiff, and gave him judg- 
ment accordingly. ‘The defendant moved for a new tri- 
al, fur the following reasons:—1st, because the issue on 
the second plea should have found for the defendant on 
the evidence offered;—2nd, because the debt was in fact 
barred by the statute of Limitations;—3d, because the 
judgment was against law and evidence. This motion 
was overruled.——By the bill ofexceptions it appears that 
no evidence Was offered on the second plea to show that 
uny settlement had been made between the parties; on 
the part of the defendant, the following writing was of- 
fered and admitted in evidence to support the second 
plea viz: John H. Weber kath this day passed me his 
note of hand, for fifteen hundred dollars, now therefore it 
is understood and agreed between us, that should it ap- 
pear on examination of the books and papers of the part- 
nership of Henry and Weber, as also of my private books 
and papers, that the said Weber is indebted tome more, 
the said Weber obliges himself to make good to me the 
amount so found. Should the sum heis indebted to me 
be less than the note expresses, I oblige myself to credit 
the note with the excess, in witness &c., which purports Under the stet. 
to be signed by Henry. ‘The bond on which this suit was Gia, aon 30 yous 
commenced, was executed on the 20th October 1822-— within which ac- 
and the action was commenced on the 27th day of May tions of debt must 
A.D. 1833. At common law an action would lie ona Pe brought on 
bond after a lapse of any number of years, but the courts do not commence 
would instruct a jury that they might presume payment af- until the act goes 
ter alapse of twenty years, unless the plaintiff gave some '*° *#*«'- 
evidence to raise a contrary presumption. 

Jn the vear 1825, an act was passed declaring that all 
actions of debt founded on any.writing, whether under 
seal or not &c., shall be commenced and sued on within 
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oct. Term ten years next after the cause of action shall have accru- 
1835. ed. This cause of action accrued more than ten years 
“~~ = before the commencement of the action. Nearly three 
Weber years of the time had lapsed before the passage of the 
vs act; and had the bonds sued on been executed more than 
Manning. ten years before the act was in force, then according to 
the construction contended for by the defendant below, 
(plaintiff'in error) the defendant in error (plaintiff below) 
would have lost all remedy. Have the legislature the 
right to deprive the plaintiff of his remedy? Without 
pretending to solve this question, we hesitate not to say, 
that we would not understand that body to mean their 
act to have such an effect, unless in the most plain and 
unequivocal terms they declared such meaning. Further. 
more we will not suppose that they did mean this statute 
to begin to run against the plaintiff below, (defendant 
here) till the act went into effect, and from that time the 
plaintiff would in our opinion have ten years to sue. No 
issue was joined on the first plea and had one been joined, 
it would we think have been an immaterial one. On the 
_ os — issue joined on the second plea, we will observe that the 
sance &c., he was evidence offered does not support it. The plea char 
not bound in any ges that the defendant was not in any event to be bound 
fvent to pay the ‘to pay unless after settlement of the partnership accounts 
til after a settle-&&c. ‘The evidence is, that should it appear on an exam- 
ment of accts. be- ination of the books and papers of the partxership of 
tween him and ‘n- Henry and Weber as also of the private books and pa- 
defeasance given pers of Henry &c. This evidence, it will be recollected, 
in evidence, was, was contained in a separate instrument of writing in the 
eae ae keeping of Weber the defendant below and plaintiff in 
tion of books &c. error in this court. He should then have averied that 
be found due deft. some reason existed why Henry could not sustain his 
pie bond should action. Ifithad been true that Henry had neglected or 
with &c.,held refused to settle or examine the books &c., although the 
not to support the defendant was ready and willing and had offered to do s0, 
_— this should have been averred in the plea. Weber had 
given his bond for the payment of a sum of money with- 

out condition annexed; and kept a writing executed b 
Henrv to defeat his own bond on certain conditions. It 

was then his duty tohave shown some one of them in 
bar (ifany existed) of Henry’s right to recover—having 

failed to do this, the circuit court found as it should have 

done against him, and there is no reason why the judg- 

ment on that finding should be reversed. The judgmert 

of the circuit court is therefore affirmed. 
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Bensamin Ricuarvson Apministrator or W. Fut- .OCT TERM 
LERTON, IMPLEADED WITH P. ADAMS ET AL. 1835. 

vs. R. B. Harrison. Pym 

Richardson 

On appeal in chancery cases, the supreme court, unless the evidence v. 

be preserved by bill of exceptions cannot see whether the cir. .ct. Harrison. 


erred in deciding on it. 


APPEAL from Franklin circuit court. 


Opinion of the court delivered by McGirx, J. 

This wae a = in a » brought in the —— 
court of Franklin count arrison as assignee of one on» ine 
Fryer, a legatee under the yill of Fullerton, resins a ae Su. 
legacy. ‘The cause was set for hearing on the bill, an- prem? — _ 
swers, and ‘replications, exhibits and other testimony. be preserved by. 
The court made a decree for the complainant against bill of exceptions, 
Richardson, from which he takes an appeal to this court. cannot see wheth- 

. : er the cir. ct. erred 

The error assigned is, that the decree is erroneous.—In in deciding on it. 
this case there is no bill of exceptions, so that we cannot 
see whether or not the court erred in deciding on the 
testimony;—by the act of 1825 respecting chancery 
practice, the a who obtained a decree was bound to 

reserve a sufficiency of testimony to found his decree on. 

hat act was repealed by the act of session 1826, which 
requires the party wishing to impeach a decree to pre- 
serve the testimony, and show wherein the decree is erro- 
neous as to the facts ofthelaw. After the passage of the 
last mentioned act, cases in chancery as to the exceptions 
to decrees for error, are put on the same footing as cases 
at law,—which footing is, that a judgment or decree, 
where there are proper pleadings, shall stand and be pre- 
sumed correct unless the contrary be shown, which can 
only be done by saving the testimony by a bill of excep- 
tion. In this no testimony is saved. The decree is pre- 
sumed to be correct;—it is affirmed with costs. 
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OCT. TERM Wuarey & Briacxwreut v. M. & W. Car. 


1835. 
waennmewe =|. Action by piffs., on joint note of defds., given to them as adinrs. of 
Whaley & Black- :--defds. pleaded in offset, their portions of the estate of A., which 
ey il acK- — plfis. as such admrs., had been ordered by the county ct. to pay each 
— “4 them as distributees yer said estate. Held, (Judge ‘Tompkins 
- issenting,) to be a good plea. 

M. & W. Cape. 9 Per a Tenphian, dlecenting—'The reparate demancs of each 
defd., could not be united and pleaded as an offset to their joint note 
—nor were the admr’s liable for their portions, in this cross action, 

until demand and refusal. 


ON appeal from the Washington circuit court. 


- Opinion of the court delivered by Wasn, J. 
This was an action commenced in the circuit court by 
Action by pif. on Petition and summons by the appellants against the a 
joint note of defts. pellees on a single bill obligatory. The defendants int 
SS ee circuit court pleaded payment and set-off. The plaintiffs 
pleaded in offset, in the circuit court joined issue on the plea of payment and 
their portions of demurred to the plea of set-off. ‘The demurrer was over- 
the estate of Ay ruled and the issues were found by the court, sitting asa 
which plfis, as . ’ 3 
such admrs.had jury for the appellees, and on the plea of set-off, a judg 
been ordered by ment was given for the defendants against the plaintiffs - 
the county courtstoin the circuit court; to reverse which, the plaintiffs be- 
pay each of thein ‘ ‘ oti 
as distributees of low have come by appeal into this court. The plaintiffs 
the said estate. were administrators of one William Whaley deceased, 
Tompiineesissen- 224 the promissory note sued on was given to them in 
ting, to be a good that character. Styling them administrators &c., the 
plea. defendants were distributées of the estate of William 
Whaley deceased.—At the February term of the county 
court of Washington county 1835, Whaley and Black- 
well, the administrators of Wiliiam Whalev deceased, 
settled up their administration and were ordered by the 
court to make distribution of the balance remaining in 
their hands to the heirs and distributees of said William 
Whaley dec’d.—the appellees were two of the heirs and 
distributees, and the sum set-off against the appellants, 
was the amount of their joint portions of the sum order- 
ed to be distributed by the county court as aforesaid.— 
The plaintiffs on the 5th of May 1835, commenced their 
action against the appellees. The question submitted 
for consideration is, whether the demurrer to this plea of 
set-off was rightly overruled or not. Our statute regu 
lating set-off, provides “that if two or moe persons 
mutually indebted to each other, by judgments, bills, 
bonds,«bargains, promises, accounts or the Jike, and one 
of them commences an action in any court, one debt may 
be set off against the other, notwithstanding such debts 
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may be deemed in law ofa different nature &c.” The ocr. Term 
sum to which the appellees were entitled under the or- 1835. 
der of distribution by the county court, might have been Wey 
collected from the appellants, after the Feb. term of the Whaley & Black- 
county court 1835,on execution, or the payment enforced — 
by attachment. It was then a debi due by judgment, or by yy, «& W Cape. 
an order or decree so very like a judgment that the stat- 
ute would regirdit inthe samelight. It has been object- 
ed that the distributive.share to which each of the appel- 
lees was entitled under the order of the county court, 
was the separate debt due from the appellants to each 
individually, and could not be jointly set off, against the 
joint debt sued for by the plaintiff. The counsel for the 
appellants has not sustained himself in this position. It 
has been held that a set offmay be well pleaded, when- 
ever the plaintiffis individually liable for the debt set off. 
—2 Esp. ca, 594—3 Stark. itv. 1316. And it is clear 
from the 61st and 64th sections of the administration 
law—Rev, Code p. 117 and 119, that the appellants af- 
ter the order of distribution of the county court, were 
personly responsible to the distributees out of their own 
proper goods, upon their failure to pay over the sums 
respectively due. 
Several authorities have been cited by the counsel for 
the appellees, which maintain thatin an action on a joint 
note, the individual debts due to either of the defendants 
may be set off.—2 Tyler’s Rep. 391.—1 Marsh.’s Rep. 
20--12 Serg. & R. 252. We cannot see that any injury 
is likely to arise from this doctrine, but on the contrary, 
that justice and convenience may be often promoted and 
circuity of action prevented thereby. It has been also 
objected by the counsel for the appellants, that there is no 
mutuality inthe indebtedness of the parties; we think 
iacunile, The statute does not intend that the par- 
ties must be in like condition to coerce the payment of 
their respective debts, but simply, that the indebtedness 
shall be such as to entitle the person wishing to set it off, 
to his action at law. Upon the whole matter, therefore, 
the judgment of the circuit court is affirmed with costs, 
-l'ompxins Judge dissenting 
I do not concur in this opinion;—the law requires that pe, Judge Tomp- 
the parties shall be mutually indebted. The plaintiffs in kins dissenting. 
this action sued on a bond made to them jointly by the The separate de- 
defendants. The defendants set off a sum of money, py) oteh 
made up of two demands, one of which, each of the de- united and plea- 
fendants has in his own several right against the adminis- ded as an offset to 
trators. But this is by no means the most serious objec- ‘etJomntvore, 
30 ' 
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oct. Term tion to the claim of the defendants. The plaintiffs hold 
1835. the money due to the defendants as trustees, and the de. 
w= fendants have no right of action against them, till a de- 
J.&J. Clark mand is made, and a refusal, or what is equivalent takes 
onan place. It is said that a plea of set off is in the nature of 
Jeneeai across action. It is strictly speaking a cross action, 
admrs. liable for for the defendants, if the demand set off exceed the de- 
their portions in mand of the plaintiffs, recover the excess and costs. The 
this cross action, defendants, if they had each brought his action against 

until demand ee : A ‘ 
anh vote). the plaintiffs without proving a demand first made, would 
have been forced to take nonsuits; but being allowed to 
set off their several demands against the joint demand of 
the plaintiffs they force the plaintiffs to pay costs. This 
is a hardship, because after the order of distribution made 
by the county court, the administrator failing to pay over 
on demand, in obedience to such order, is liable to be pro- 
ceeded against by attachment, as for a contempt, see act 
of 1825 concerning executors and administrators, p. 123, 
section 76;—whereas they could recover their demand 
against the defendant by the ordinary course of law only. 
For these reasons,] am of opinion that the defendants 
ought not to have been allowed to plead their several de- 
mands as a set off to the joint demand of the plaintiffs, 
and that the circuit court committed error in allowing the 

plea. . 


nt HE 


J. & J. Cuark v. Suvurtz. 


1. An improvement on the lands of the U. S. may be sold without 


wniting; and is not affected by the statute of frauds. 
2. Separate opinion of Judge Tompkins. 


ON APPEAL from the St. Francois Circuit Court. 


Opinion of the court delivered by Wash J. 
Animprovement  -his was originally a suit commenced before a justice of 
on the lands of the the peace by Shultz v. the Clarks, in which Shultz got 


U. 8. may be sold jydoment: -L ee: 
Sino onting, Ce nt; the Clarks appealed to the circuit court, 


and is not affected Where on a trial de novo, Shultz again got judgment, 
by the statuteof from which the Clark’s have appealed to this court.—It 
frauds. appears from the bill of exceptions in the cause, that the 
appellee sold by verbal contract to the appellants, an im- 

omen which he had made on the public lands of the 

Jnited States, for three hundred bushels ofcorn. Shultz 

gave the Clarks possession of the improvement and took 
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from them two promissory notes, each for the payment of 
the hundred and fifty bushels of corn. The Clarks re- 
fused to pay the corn, and insisted that the contract for 
the purchase of Shultz’s improvement being a verbal con- 
tract merely, was within our statute of frauds, (commonly 
so called,) and not at all binding, and that the promissory 
notes were void for want of consideration. ‘This is the 
position taken by the appellants in this court; and the 
only question that need:be decided is, whether the sale 
of an improvement on the public land is the sale of such 
an “interest in or concerning” the land itself as to make it 
necessary that the agreement, sale, or contract for the 
same, or some memorandum or ncte thereof should be in 
writing, and signed by the party to be charged &c., 
agreeably to the provisions of our statute defining the ef- 
fect of contracts and promises. ‘The Ist and 2d sections 
of our statute are taken from the statute of frauds—29 
Car, 1. cap. 3. Numerous decisions on the British stat- 
ute have settled that it extends only to asale or transfer 
of land or some interest thereon.—11 East. 362; 2 M. & 
S. 205, 208; Chitty on con. 207; Rob’ts. on sta. of frauds 
126-7. 

In New York, under precisely sucha statute as our 
own, it has been settled that an improvement on the pub- 
lic Jand, is not such an interest in or concerning the land, 
as to make it necessary to reduce the sale or contract for 
the transfer ofit to writing.—5 J. R. 272-11 J. R. 145. 
In looking to the condition of our country, in which most 
of the land belongs still to the United States,—-to the set- 
tlements in various quarters of the state which are ex- 
tending much more rapidly than the surveys and sales of 


the public lands can be conveniently made, and to the fact- 


that much labor and expense.is of necessity employed on 
the public lands, in providing food, accommodation and 
comfort for the hardy and enterprising pioneer; we 


feel the more inclined to follow the New York decisions, ’ 


and to leave the settlers free to dispose of their improve- 
ments as of their horses and cattle. In truth the very 
offer to sell the improvement and give up.the accommo- 
dation and comfort which the squatter has obtained for 
himself by his labor on the public lands, excludes altogeth- 
er the idea that he intends by the sale to pass away any 
litle or interest in the soil. ‘These improvements are 
often of much value to the new settler, and the person 
making the improvement, in building the cabin, and clear- 
ing the field; is regarded by the government as entitled to 
remuneration therefor, rather than as a trespasser; and 
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oct. Tenm from year to year, the right of pre-emption is extended 

1835. by congress to cover such cases, and to reward the set- 
wr  iierforhis improvement on the public land. It forms 
J.&J.Clark then, a good and sufficient consideration for any contract 


v. 
Shultz. 


or price the purchaser may agree to pay for the possession 
of such improvements. The judgment of the circuit court 
is therefore affirmed with costs, 
. at Tompkins J. 
of Judes Tenn. I concur in this opinion, but for other reasons than 
ge omp- . . . 
kins. those given by a majority of the court. The settler on 
public lands, although a trespasser, so far as the United 
States are concerned, has the right of possession against 
all the rest of the world. When he sells his improvement, 
he does no more than agree that he will quit his cabin and 
field for, and in consideration of a sum of money &c., paid, 
or to be paid to him by the purchaser, wishing perhaps to 
get into the possession of the same. ‘The consideration 
of the promise to pay a sum of money to such settler, 
would be the inconvenience to which he submits in chan- 
ging his place at the request of the person promising to 
pay; but if we regard the sale in this case, asa sale of.an 
interest in land, still it 1s covered by the case of Bean, 
Oden & Rector, v. Valle &c., 2 vol. Mo. decisions p. 126. 
Shultz has secured himself by taking a promise in writing. 
Ifthe other party neglected to secure themselves, he is 
not to suffer by it. 
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Payne vy. SNELL. OCT. TERM 


1835, 
1. Suit on bond for $1800. Deft. craved oyer and set out the bond which Wex-mmy 
had a condition for large of $900, by instalments; plea non est 
factum without affidavit. 
Opinion of Judge McGirk. The plea cannot be stricken out as a nul- Snell 
lity. » 
The bond must be produced on trial, and a variance may be taken 
advantage of. 
The issue of non est factum could not be found for deft. 
Plea non est factum and plea payment. After finding non est fac- 
tum for deft. the finding payment for him also, can have no effect. 
But plff. cannot have judgment, whilst it appears on the record, that 
there 18 a condition which is not set out in his declaration. 
Opinion of Judge Wash—Concurs in the principles maintained 
above ;but not in their application. 
Opinion of Judge Tompkins. The declaration is bad, and deft. 
might have craved oyer and demured, but by pleading non est fac- 
tum, he waived the variance. 
Cir. ct. erred in finding non est factum for defendant. 


Payne 


ERROR to St. Louis circuit court. 


Opinion delivered by McGirk J. 

Payne brought an action of debt against Snell, on a $1800. es ll 
bond for $1800. The declaration is in the common form. ved oyer and set 
The defendant appeared and pleaded non est factum, with- out the bond, 


out accompanying the same with an affidavit asthe law di- Which had a con- 
dition for payment 


rects. The plaintiff moved the court to set the plea aside of $900 by instal- 


as a nullity, for want of the affidavit, the court overruled ments; plea non 
the motion, and refused to set the plea aside. It has al- °*! — with- 
ready been decided by this court, in the case of Hinton v. ; 
Bates, June 1835, that the plea of non est factum may Opinion of Judge 
be filed without affidavit, and that a motion to strike the MeGirk. The ples 
same out as a nullity, is well overruled. On the trial of en out as a nulli- 
the issue of non est factum in this case, the plaintiff produ- ty. 
cedhis bond andreac. the same. When thebond was read, 
it appeared that the same was subject to acondition of the 
payment of nine hundred dollars at several times by in- 
stalments. The court then decided, that the legal effect 
of the bond, was only to pay $900, instead of 1800, as sta- 
ted in the declaration, and found therefore, that the bond 
produced, was not the same as that declared on, and gave 
judgment for the defendant. It was also a part of the de- 
cision of the court, that the bond being subject to a condi- 
tion, that condition should have been set out in the decla- 
ration. ; 
The plaintiff in‘error makes the two points above sta- 
ted, the last of which is, that the court erred in deciding 
the plea of non est factum for the defendant. In the argu- The bond must be 


e : produced on thal 
ment of the cause, the counsel for Payne make three points. Pra ncee on Ut 
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vantage of. 
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The first is, that the statute requiring the condition of a 
bond to be set out, is merely mandatory, and the failure 
cannot be taken advantage of on non est factum. 2nd, 
The goodness or badness of the declaration, has nothing 
to do with the plea of non est factum, and the fact wheth- 
er there was or was not a condition, makes it not the less 
the deed of the defendant. 3rd. There was in law no ne- 
cessity to produce the bond, or offer the same in evidence. 
I will consider the first and third points together. I will 
first consider, whether under the plea of non est factum, 
without affidavit, where the suit is on a bond, there is any 
necessity to produce the bond in evidence. ‘The statute 
says, (see Rev. Code 627,) when any declaration or plea- 
ding shall be founded on any instrument in writing, pur- 
porting to be executed by the other party, whether under 
seal or not, the same shall be received in evidence unless 
the party charged to have executed it, shall deny the ex- 
ecution thereof by plea supported by his affidavit &c. 
This statute, so far as regards unsealed instruments, has 
been adjudicated on in several cases. The first case, 
where this statute was brought under consideration, was 
the case of Wahrendorff and Ober, v. Whitaker et. al. 1. 
vol. Mo. R. 205. That was an action brought on a prom- 
issory note, the plea was non assumpsit. When the plain- 
uff read his note, it appeared to have been made by an 
agent under a power, and this court held that the note 
itself, under the plea of non assumpsit, must be produced, 
and the power of attorney also, that the court might judge, 
whether in law, there was by them created a valid prom- 
ise, the court furthermore held that the effect of the stat- 
ute was in such case, where there is no affidavit, merely 
to dispense with proof of the manual execution of the in- 
strument. In the case of Hanley’s admr. v. Reed’s admr. 
1 vol. Mo. R. 488, the effect of the statute on suits on 
promissory notes where non assumpsit was the plea with- 
out affidavit, was again considered, in which case the 
court decided, the effect was only to discharge the plain- 
tiff from the proof of the mere execution. It was also de- 
cided in this fast case, that the note must be produced on 
the trial. In answer to the point made by counsel, that 
in this case, there was no necessity to produce the bond 
at all, 1 will say, that there canin reason be no distinc- 
tion between the case of a suit ona bond or on a promis- 
sory note. In both cases, the instrument sued on, must 
be produced when the plea is non est factum, or non as- 
sumpsit; at common law, before this statute existed, when 
these pleas were put in, the plaintiff produced and proved 
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his paper, and then read the same in evidence to the jury. 
Now he can read the same without this proof. On such 
pleas, unless the affidavit is filed, when the bond in such 
case is read, if it fit the declaration or pleading, then the 
party’s case is made out, the defendant may then make 
his attack by way of defence, he may show by extrinsic 
evidence that there has been an alteration, he may show 
coverture, duress, or any thing else, which in law makes 
the bond or note void. ‘In this case, the defendant used 
the paper produced, to show the bond as set out in the 
declaration, though it existed in fact, and in words and 
terms had no such existence in law, as pretended by the 
pleading. It is true, that if the bond produced varies from 
the one declared on either on account of dates, sums or 
other matter of description, it isno more the bond of the 
defendant, as stated in the declaration, than it would be if 
it were the rankest forgery ever made. Yet | think the 
statute only applies to the case of a forgery or pretended 
forgery, when it requires the affidavit. ‘This opinion is 
predicated on the peculiar words of the statute which 
speaks of the execution of the bond or note. The statute 
does not say, that the bond or note shall be full evidence 
of the debt or duty unless denied &c.--but says, unless 
the execution is denied by plea and supported by affidavit 
the paper shall be readin evidence. When itis thus read 
in evidence the object of the statute seems to be accom- 
plished; yet the question may be raised, whether the in- 
strument is the deed of the party charged to have made it, 
but this question must be stirred by the defendant by giv- 
ing in evidence things, which show that the paper is not 
in law his deed, or that no duty arises by reason of some- 
thing which avoids the instrument. This much has been 
said, with a view to settle the doctrine in regard to the 
production of bonds and sealed instruments, when non as- 
sumpsit or non est factum is pleaded. Some three years 
past, this court did decide in a case, where on a bond a 
suit was brought, and non est factum pleaded, that the 
bond need not be produced, but that opinion, owing to ac- 
cident, was not written, and a majority of the court have 
for some time been well satisfied, that the decision was 
wrong. In the case at bar, the plaintiff set out a part of 
his instrument correctly, that is, that part which promises 
to pay $1800. Then thedefendant craved oyer,now I think 
when the conditions were set out on oyer he should have 
demurred, but let this matter be as it may, when the oyer 
is given the instrument set out becomes a part of the dec- 
laration as much as if it had been set out at first, at least 
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oct. Term for all purposes of defence; then the enquiry is, whether 
1835. the defendants plea of non est factum, is intended to apply 
wm to the supposed writing in the declaration or the writing 
Payne of which oyer is given. When the defendant accepts the 

v. oyer which has been given in this case setting out the con- 

a dition, his plea must be understood to go to the condition 

as put on the record as well as to the penal part, and how 

it can be that the condition when shown, proves the whole 

deed not to be the deed of the defendant, is not easily 
comprehended. If it be so then, it must be contrary to the 

apparent fact on the record. But itis said the court may 

and ought so to find, because when the condition appears, 

then it appears that the legal effect of the whole instru- 

ment, is to create a debt of only $900 instead of $1800. 

Although this may be true, yet I do not think that this isa 

fit case for the application of that doctrine. In my opin- 

ion the court erred in finding the issue for the defendant 

on the testimony, and that a new trial ought to have been 

Pleanon est fac- granted. But it is said the court found payment for the 
tum and plea pay- defendant, and on that finding the plaintiff is barred; this 
- sapling finding ought not to bea bar, the court found the deed was 
tum for deft., the not the deed of the defendant, and then to find the condi- 
finding payment tions had all been performed where none existed, is asol- 


for him also, can a cigm in Jaw, no such finding can have any sense, unless 


have no effect. z ‘ : 
the issue of non est factum had been found for the plain- 


tiff, then it will be time enough to inquire, whether there 

was any payment or not. J] am furthermore of opinion, 
But pee’ —, that unless the plaintiff will amend his declaration and set 
gino gO the condition, he cannot have judgment, especially 
record, that there When the condition appears on oyer, that then the defen- 
isacondition dant may demur, and if he will not doso, yet the cout 
pocaro hedeclara- Would do right to refuse judgment to the plaintiff, The 
tion. judgment is reversed, the cause remanded with leave for 

the plaintiff to amend his declaration. 
Opinion of Judge Wash J. 
a I concur in this opinion as to the principles maintained, 
maintained above, but am not satisfied with the application of them, and am 
but notintheir rather inclined to an affirmance of the judgment. 
— Tompkins J. 
Opinion of Judge ‘The declaration is bad in not setting out the condition 
Tompkins. | be &c., as the statute requires. ‘The defendant craves oyer, 
sadaofe. might. and sets out the bond and condition. He might have de- 
have craved oyer murred and had judgment, but waiving all exceptions to 
and a But thei nsufficient statement of the cause of action, he pleads 
by pleading nen ;-non est factum without an affidavit. This court has de- 
ved the variance. cided, that under this plea without affidavit, the defendant 


might give in evidence any thing, that admitting the exe- 
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cution of the deed renders it void, as duress, coverture, ocr. TERM 
erasure, &c. He offered no such evidence, but now claims 1835. 

a judgment on account of the variance to which he had wenn 
before waived all objection, by pleading a plea, which ad- The Mayor &c. of 
mits that the instrument declared on, is well set out. The 5% Louis 
question, whether it be necessary to produce the bond, Sanaa. 
does not, I think, arise here. The circuit court erred in | 
finding for the defendant, as | think, andif the plaintiff had ae erred in 
filed a declaration on which a judgment could be render- emu ringed 
ed, | should have thought he ought to have had one. 

concur with the president of the court in the disposition of 

the cause. 


Tue Mayor, ALperMeEN anv Citizens or THE Crry or St. 
Louis, ve Wituiam Hempsteap. 


The authority given, by the act of the General Assembly, to the May- 
or and Aldermen of St. Louis, to license, tax, and regulate by ordinance, 
drays &c., does not empower them to prevent slaves from being employ- 
ed to drive such drays &c. 


ERROR to St. Louis circuit court. 


Opinion of the court delivered by McGirk J. 

The Mayor, Aldermen and Citizens of the city of St. hing a pan er 
Louis, brought an action before the Mayor of the city of the Genl. Assem- 
St. Louis, to recover a penalty of ten dollars, imposed on Ply, to the Mayor 
the owners of slaves, for permitting the slaves to drive g74,A!dermen of 
and manage drays. The plaintifis had judgment before cense, tax and 
the Mayor, the defendant appealed to the circuit court, tegulate by ordi- 
where the defendant had judgment, to reverse which, the rome lat, 
cause is brought here. By the 12th section of the act of them to prevent 
1825, (R. C. 201,) to incorporate the city of St. Louis, nn — ee 
is enacted, that the Mayor and Aldermen, shall have pow- Sih fess eo 
er by ordinance, to levy and collect taxes upon real and ; 
personal property within the city, not exceeding &c., to 
make regulations to prevent the introduction of conta- 
gigus diseases, to make quarantine laws for that purpose, 
and enforce the same within ten miles of the city, and 
within the jurisdiction of the state, to make regulations to 
secure the general health of the inhabitants, to prevent 
and remove nuisances, to establish night watches and pa- 
troles, erect lamps in the streets and lighting the same, to 
improve and preserve the navigation of the Mississippi 
within the city, to erect repair & regulate public wharves 
and docks, to regulate the erecting and the rates at pri- 

31 
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oct. rexm Vate wharves, to regulate the stationing, anchorage and 
1835. mooring of vessels, to provide for licensing, taxing and 
wane ~=reguiating auctions, retailers, ordinaries, taverns, and bil- 
The Mayor &c. of liard tables, hackney carriages, wagons, carts, drays, pawn 
St.Louis —_ brokers, venders of lottery tickets, money changers, haw- 
eeputend kers, and pediers, &c. &c. On the 6th June, 1835, the 
Mayor and board of Aldermen passed an ordinance to li- 

cense and regulate wagons, carts and drays. The act 

provides that each wagon, cart, and dray, for the trans- 

portation of goods &c., for hire within the limits of the 

city, shall obtain a license to use the same, and shall pay 

for the same as a tax ten dollars; the owner shall have the 

same numbered and recorded. ‘The 8th section of the or- 

dinance provides that, “no slave shall be permitted to 

drive any licensed wagon, cart or dray, or have the charge 

of any such wagon cart or dray, while the same is em- 

loyed in the transportation of articles of any kind, with- 

in the limits of this city, for which money is paid or prom- 

ised to be paid, or demanded under a penalty of ten dol- 

lars.’ The dray and slave belonged to the defendant 
Hempstead, and were employed contrary to this ordi- 

nance. On the part of Hempstead, it is !nsisted, that this 

ordinance goes beyond the power granted by the charter 

to the corporation. Mesrs. Geyer and Gamble argue, that 

the power to regulate drays mentioned in the charter, isa 

principal power, and does not draw after it the power to 

regulate the employment of slaves within the city. Mess- 

rs. Spalding and Bates argue, that the powerto regulate 

drays, gives necessarily the power to say, who may or 

may not be employed in driving the same. It has also 

been argued by the counsel for Hempstead, that to pro- 

hibit the employment of slaves, as wagon, cart and dray 

drivers, is an interference with the enjoyment and use of 

rivate property, which is against the general law of the 

ea contrary to the uses and ends of property &c. It 

may be usctul to take a view of the state of the city, be- 

fore this charter of incorporation was granted in 1822. It 

was then a commercial place of some importance, and for 

its busipess, required the employment ofmany carts, wag- 

ons, and drays. Ever since the foundation of the city as a 

village, slavery, both in fact and law, have existed toa ve- 

ry considerable extent, and whereever slavery is known 

to exist in the United States, and wagons, carts and drays 

are used, those who have had the care and management 

of the same, either for hire, or to perform the business of 

the owner, have been, and still are slaves, at least to a 

great extent: to drive and manage wagons, carts and drays, 
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where slaves are, seems to be by common usage, the ap- oct. TERM 

propriate employment ot slaves. In this city, slaves have 1835. 

been numerous, and still are so, and such was the fact “=o 
>] 9 


when the city charter was enacted by the legislature. ia “ig or &c. of 
t ouis 
ve 


This state of things must have been known to the legisla- 
ture, or at least, must have been known to the represen- Hempstead 
tatives of the county of Saint Louis. Can ‘it be believed, 
that with this knowledge, the legislature intended by using 
the words “shall have dower to license and regulate wag- 
ons, carts and drays,,’”’ to authorise the corporation to 
pass a law to prohibit the owners of slaves in the city, 
under a penalty of ten dollars, to employ them in the 
eare and management of such carriages; nor can it be sup- 
posed, that if this hidden power had been known to exist, 
when the inhabitants voted to accept the charter, they 
would have accepted it. It 1s not pretended that the reg- 
ulation of slaves, is directly or expressly given by the 
charter of incorporagion, but that it 1s necessarily impli- 
ed in the power to regulate drays. Surely the mode of a 
dray’s operation may be regulated, without touching the 
question, whether a freeman or slave shall be driver. It is 
argued that this ordinance regulates the employment of 
slaves. It seems to us to be so, and as has been well said 
by counsel, the words should be understood and limited to 
ordinary regulations, and when extended to regulations 
ncommon and extraordinary, we may well doubt w heth- 
er in such case, the power exercised, is not beyonu the 
natural capacity of the subject to yield. We suppose or- 
dinary regulations of a dray would be, to regulate the 
speed, the position of a dray when standing or loading, 
with a view to the ease and comfort of other drays, car- 
riages and persons that might be passing and repassing. In 
such cases, there might also be other things respecting 
drays and drivers, which could, under the direct power 
given, be regulated. It is believed to be a safe rule of 
construing powers, to confine resulting powers to those 
things, and those only, which are obviously necessary, 
proper, fit and apt to accomplish the express or principal 
power. When that rule is applied to this case, we must 
ask ourselves the question, can drays be so regulated as to 
accomplish the use for which they are intended, without 
excluding slaves from being drivers. We think this ques- 
tion must be considered in the affirmative. We are of 
opinion that this ordinance, under the name of regulating 
drays, regulates slave labor, which is beyond the grant in 
the charter. This court is of opinion that there is no er- 
ror in the record. The judgment of the circuit court is 
affirmed with costs. 
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Stewart & Srewart vy. Duain. 


1. It is not fraud for a person to sell unsound property, knowing it to 

be unsound. But it seems that if the purchaser did not know of the 
unsoundness, and the seller concealed it, it would amount to fraud. 

If the purchaser asks relief, because of a slave being deceased when 
sold, and his subsequent death,—it should appear in evidence, that the 
disease of which he died, was that which he had at the time of sale, 
and that the purchaser did not know at the time of purchase, of his 
unsoundness. 


Q- 


APPEAL from the circuit court of Franklin county in 
chancery. 


Opinion of the court delivered by McGirk J. _ 

The appellants brought a bill in chancery in which they 
state, that inOct. 1834, Dugin sold to W. Stewart a negro 
boy a slave, named Bill, for the sum of five hundred dol- 
Jars, and that William Stewart the purchaser, gave his 
bond for the payment of the money, with W. R. Stewart 
his security, that Dugin has brought suit on the bond and 
recovered judgment, and is about to enforce the payment 
by execution. ‘The bill states, and charges that Dugin at 
and before the sale of the slave to Stewart, represented 
him to be healthy and sound, which induced him to buy. 
The bill then charges that when Stewart bought the slave 
he was unhealthy and unsound, and that the slave so 
continued unwel] of the disease aforesaid, till some time 
in February 1835, when he died of the disease. The bill 
farther states that shortly after Stewart discovered the 
negro was unsound he oflered to return him to Dugin, 
who refused to receive him;—the bill farther charges that 
the negro was constitutionally unsound from his boy- 
hood, was diseased in his lungs, and subject to fits, and 
in fact was worth nothing when sold by Dugin, all which 
Dugin knew, and concealed from Stewart. The bill 
prays a discovery, and that the judgment may be perpet- 
ually enjoined. ‘The circuit court granted an injunction. 
Dugin, the defendant, put in his answer;—he admits that 
he sold the negro in question to Stewart for the sum 
mentioned, and that he is prosecuting suits on the bonds 
&c. He denies that at the purchase and sale of the ne- 
gro he represented him to be either healthy or sound, and 
he declares no enquiry was made by Stewart on that sub- 
ject—but that Stewart came to him and solicited the 
purchase. He alleges also, that Stewart lived in the 
neighborhood and had known the negro for a long time. 


- The answer also denies that Stewart ever offered to re- 


turn the negro to him,—except, that some time in the 





THIRD JUDICIAL DISTRICT. 246 


month of January 1835, Stewart came to Dugin’s house ocr. Term 
but did not bring the slave with him; and he denies that 1835. 
Stewart did then, orat any other time,tender the slave Wen 
to him, he says the slave came tohis house by himself, in Stewart & Stew- 
the night of the day Stewart came to his house as afore- os 

said. The answer denies that the respondent ever war- 
ranted the slave to besound. The answer admits that 
at the house of Inge, Stewart requested him, the respon- 
dent, to take the slave and take care of him in his sick- 
ness, which he refused to do. The answer admits the 
negro is dead, but insists that he did not die of any dis- 
ease he had on him at the time the respondent sold him, 
but says he was then sound, and denies all misrepresen- 
tation,—says the negro had no constitutional disease 
when sold &c. 

The complainants file a general replication. The 
cause was heard on the bill, answer and evidence, and the 
court decreed that as to one hundred dollars, the injunc- 
tion is made. perpetual, and as to the other four hundred 
it is dissolved; the court also decreed the costs against 
Stewarts. ‘The substance of the evidence given at the 
trial on the part of the Stewarts appears to be: that, one 
Partney owned the negro when a boy, that he bought 
him of some one in St. Louis, when Bill was>about 15 
years of age, that before he bought him he knew he had 
fits, and the boy had several after he bought him, that 
about three years after he bought, the fits ceased, he nev- 
er put the boy tohard work. In 1818, he sold the boy 
to Dugin, and then supposed he was able for hard work,— 
owned Bill eight or nine years. It was proved by other 
witnesses that Bill had two or three fits after Dugin 
bought him, at intervals; but there is no testimony to 
show any of these fits took place near the time when Du- 
gin sold,—some witnesses say, at times the slave appear- 
ed sickly, none of them pretend to know any thing 
about the nature of the disease;. a certain Doctor testi- 
fied that the disease which the boy had on him when he 
saw him, was of a chronic nature, he says, some two 
months after Stewart bought him, he thought the disease 
incurable. ‘There was also testimony, that after Stewart 
owned the negro and shortly before his death, he was 
seen to fall from his horse, the witnes helped him on, he 
fell offagain, appeared to be stiff and helpless. A wit- 
ness testified that he had known the negro some eight or 
ten years, had worked with him in mineing while Tae 
owned him, found him to be a good hand, also knew, that 
some three or four years before Dugin sold the negro, he 


v. 
Dugin. 
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oct. Ten © Was sick fora spell, knows not what was the nature of his 
1835. sicknes, that he was then well. Bill about August or July 
wm =~=1834, was sick for about a month, seemed to be well 
Stewart & Stew-again. Another witness, who was the step daughter of 
art Dugin, said she knew Bill ever since Dugin bought him, 
and only knew him to be sick as above stated by the 
preceding witness, says also, that after Stewart bought 
Billhe came to Dugin’s house sometime in January 1835, 
said he was then on his way to sell Bill, said that he had 
before that given Billa pass to hunt a master,—that he, 
Bill, had swam the Merrimack river, it appeared to hurt 
him, that he had given Bill the pass to hunt a master, he 
had overstaid his time, burnt off his shoes, come home 
barefooted. ‘Three issues were made up and found by the 
jury. ‘The first is, that at the time of the sale, the slave 
was unsound; the jury find this in the affirmative. The 
second is, that Dugin knew him to be unsound; this is 
found in the affirmative also. ‘The third issue tendered 
is, that at the time of the sale, the slave was worth noth- 
ing; the jury find he was worth something. ‘There wasa 
good deal of other testimony, more in detail than can 
well be set down here; it is believed however, thatit need 
not be further gone into. It is assigned for error that 
the court erred in not making the injunction perpetual as 
to the wholeamount. Messrs. Bowlin and Mayfield of 
counsel for the appellants insist on four points to reverse 
thedecree. ‘The Ist is, that the contract 1s void for the 
fraud existing, and proved in this case. 2nd, the court 
erred in receiving the verdict, which as it now stands, 
means nothing. 3rd, the court erred in entering up the 
decree, when the finding was decidedly in favor of the 
complainants. 4th, the court erred in fixing the value of 
the slave when none had been fixed by the jury after that 
question had been referred to them, and they had failed 
It is not fraud for to fix the value of the same. It is believed that ail these 
a personto sell un- noints mav be resolved into the first point made, which 
sound property. ‘ 2 eennt at 
knowing itto be 18, that the contract of sale is void by reason of the fraud 
unsound. Butit proved to exist in thetransaction. ‘The first question to 
seems, that if the he considered is, whether the proof makes out any fraud 
urchaser did not : é pote é a - 
now ofthe un. ON the partof Dugin. ‘The jury have found that at the 
soundness, and time of the sale, the negro was unsound, and that Dugin 
the seller conecal-knew it. Is it a fraud tor a man to sell unsound property 
eunt tofraud, knowingitto beso? Wehave seen no case where it has 
been decided to be fraund;—if there is any concealment 
on the part of the vender, then such concealment might 
amount toa fraud. In this case if Stewart did not know 
of the fact of unsoundness, and it was not visible to the 
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eye, then he was imposed on. There is no proof that ocr. Term 
Stewart did not know all about the condition of the slave, 1835. 

he had long been acquainted with the slave. Butsetting wmn™ 
this matter altogether aside, there is no evidence to show Stewart & Stew- 
what was the nature of the unsoundness under which the = 

slave labored when sold. When the Doctor inspected Dugin. 

him two months afterwards, he declared him to labor un- 

der a chronic disease, that is,a disease of long standing. !f the purchaser 
But whether the disease was visible or not, whether soning papel 
a dangerous character or not, does not appear; the degree being diseased 

of the disease should have been shown to enable this court when sold, and his 
to judge whether it was of such a nature as to render the aaa 
contract void. A witness in the cause has testified that ‘n evidence, that 
Stewart said before the death of the slave, that Doctor the disease of 
Prichett declared the disease of which the negro was af- see Re ™ 
flicted was the dropsy. If this were so, Stewart must had at the time of 
have seen the symptoms when he purchased. We know sale, and that the 


this disease is generally known by symptoms, not easily “sesame Ss 


concealed, if one were even desirous to conceal the same. of purchase, of his 
Furthermore, there is no sort of testimony that this ne- unsoundness. 
gro died of any disease he had on him when sold. But on 

the contrary, the evidence strongly tends to show that 

the negro died of some disease either contracted after he 

was the property of Stewart, or excited and provoked, it 


existing before, by exposure. Heswam a river in the 
depth of winter, he came home after being absent to hunt 
a master, in the middle of the winter season barefooted; 
these things might suddenly disorder a well man so that 
he would speedily die—and indeed we find that shortly 
after this, Bill was found sick on the road side and died in 
aday or two. ‘There is no sufficient evidence that Du- 
gin practised any fraud whatever on Stewart, in conceal- 
ing the health of the negro. ‘There is no evidence show- 
ing that Stewart did not know when he made the _pur- 
chase what was the true condition of the slave. If he had 
desired a warranty of soundness, he could have asked for 
it; he did not ask it, and none was proved;—unless these 
things were proved, we think no question of ]aw can well 
arise in thecase. ‘The circuit court seemed to be of opin- 
ion that Dugin was only entitled to four hundred dollars, 
instead of $500, and perpetually enjoined one hundred. 
This according to the evidence was perhaps the true 
measure of equity between the parties; atall events we 
cannot say itis not. The point arising out of the defect 
of proof being decided for the appellee, it is unnecessary 
to decide the other three points made by the appellants. 
The decree is affirmed with costs. 
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_ M. & W. Boren v. We ry. és 


The circuit court has no power to issue a writ of certiorari to bringup 
proceedings had before a justice, after trial there. 


APPEAL from the Cape Girardeau circuit court. 


Opinion of the court delivered by McGirx J.* 
elty brought an action before a justice of the peace, Statement of the 
against the defendant for killing a horse, on the trial of case. 
which the plaintiff had judgment. 

The defendant prayed an appeal, but failed to perfect 
the same by giving the recognizance required by law. 
The papers however, were brought up to the eixcuit court 
and dismissed. The defendants, (the Borens,) then made 
an affidavit, showing to the court that when the trial 
was had and the appeal prayed, McClean, the justice, 
informed them that the law alljowec twenty days to ap- 
peal in, and not knowing that this advice was false, they 
rested till after the expiration of the ten days allowed by 
law, after which, and before the expiration of twenty 
days, they applied to the justice to give the recogni- 
zance, and that the justice then said it was too late, and 
refused to take the recognizance. ‘The affidavit further 
shews that McClean the justice, took Matthew Boren 
aside, on his first application for the appeal, and told ~ 
him not to be in a hurry, as the law aliowed twenty days 
to appeal in; and to say nothing about it, as the law was 
a secret, and known only to a few. ; 

On this affidavit, the Borens moved the circuit court 
for a writ of certiorari to the justice to send up the pro- 
ceedings which was granted, when the writ and proceed- 
ings were returned. Mr. Rauney, for the plaintiffs in 


ee 


*Judge Wash absent. 
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sepr. TERM the certiorari, moved the court to set aside the proceed- 
1835. ings of the justice, on the ground of inequality and error; 
wa =the circuit court decided there was no error in the pro- 
M.& W. Boren ceedings of the justice, and refused to reverse or other- 
wi vm wise a the same. The cause is brought here by 
, appeal. 

te seems to be admitted on all sides, that the proceeding 
of the justice was grossly irregular and erroneous, and 
indeed we are of that opinion also. But we are told mn 
in argument that the circuit court refused to set the pro- 
ceedings aside on the ground that the certiorari had im- 
providently issued, and the party failedto make out his 
case by proof; this may be so, there is nothing on the 
record to show what the proof was, except the affidavit 

of the party. 

Mr. Davis, for Welty, now argues that the circuit 

has court, has no power to issue a certiorari to bring up pro- 
roe ire ee ceeding kad before a justice, after a trial had before him. 
as no power to ‘ Sahee* : : 
issuea writofcer- We think this view ofthe subject iscorrect. Former- 
tiorari to bring up ly in this state, an act of the general assembly, allowed a 
er seg had certiorari to remove the proceeding from before the jus- 
efore a justice, ~ . : ‘ $ . ag ‘ 
after a trial there, tice after trial, and it provided that if the proceedings 
are irregular, they shall beset aside anda trial shall be 
had. 
. This statute has long since been repealed; but it is ar- 
gued by the counsel, that at common law the certiorari 
might be allowed to perform the office required of it in this 
case. At common law, the writ of certiorari was used 
to bring up proceedings before trial, but never afterwards, 
and when brought up, the trial was had at large on the 
merits. When the act respecting a certiorari was re- 
pealed, we believe the legislature intended to leave [the] 
matter solely on the appeal, and if the party fail to avail 
himself of this mode of redress, he is without remedy. If 
the party in this case chose to rely on the advice of the 
justice,he must abide the consequence. If the justice 
misled him, as is alleged by the affidavit, he was guilty of - 
gross misbehaviour, for which he might be, and ought to 
be punished; but yet the party must abide the conse- 
quenee of wrong advice. 

In England, the certiorari usually was applied to re- 
move criminal cases before conviction;—but some cases 
ofa civil nature might be removed also to the King’s 
Bench (1, Bac. 350-1) by order of the court of chance- 
ry; but this writ was never used for the purpose of revers- 
ing a judgment of the inferior court,asa writ of error 
would be used in the case at har—it is attempted to be 
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used asa writ of error. It is further argued, that by the 
constitution of the state, the circuit court hasa superin- 
tending control over the justice of the peace, and having 
this power, they must have all the means necessary to 
effect the end. This control must be exercised according 
to the known rules of the common law, or the rules of 
some legislative enactment. The legislature have _pro- 
vided for the exercise of this power by appeal, in this 
mode the court can exercise [it.] It can be done in some 
sort by a writ of prohibition, otherwise by the common 
law that writ would be applicable to the case. But at 
common law, the writ of certiorari never was applicable 
to a case like the present; at least no such case has been 
shewn to the court, and none such is remembered by us. 
We therefore conclude the writ was unlawfully issued, 
and that the circuit court committed no error in refusing 
to set the justice’s judgment aside. We suppose that 
the circuit court acted upon the principle that the writ of 
certiorari being improvidently issued, ought to have been 
dismissed. 
Judgment affirmed with costs. 
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Marsu v. Turner & Lise. 


ad 

A vendor, who conveys in fee simple to the purchaser from his vendee, 
retains alien on the lands for the purchase money, in the hands of 
such purchaser. Wash J. dissenting. 


APEAL from the circuit court of Carroll county. 


Opinion of the court delivered by Tompxins J. 

Marsh filed his bill on the chancery side of the circuit 
court against the defendants, stating that he sold land to 
Lisle and gave his bond for a title when the land should be 
paid for; that Lisle gave him two bonds for the payment of 
fifty dollars each, for the land; that some time thereafter, 
Lisle and Turner came to his house and representing to 
him that the land had been sold by Lisle to Turner, re- 
quested him to convey it directly to Turner, that he did 
so convey the land; that although the deed on its face im- 
ports that the consideration of one hundred dollars was 
paid to him, yet nothing was paid; that Turner knew 
the consideration had not been paid by Lisle, and that 
Lisle had become insolvent; and concludes with a prayer 
that the land in the hands of Turner may be subjected to 
the payment of the bonds executed by Lisle to him in 
payment for the land. The answer of ‘Turner admits 
that he paid nothing to Marsh for the land, and that the 
land was conveyed to him at the instance of Lisle and 
himself, as stated in the bill. He admits also, that two 
bonds were executed as stated in the bill, by Lisle to 
Marsh to secure payment for the land, but denies that he 
knew whether Lisle had paid any part of the purchase 
money at the time Marsh conveyed to him; he states that 
he was informed, and believed that Lisle had assigned to 
Marsh a note or obligation on some body for a considera- 
ble sum of money, to secure to Marsh the payment of 
the consideration money of the land,—Some evidence was 
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1836. 
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Marsh 

Vv 


Turner & Lisle. 


Statement of the 





Q54 SUPREME COURT OF MISSOURI. 


may TERM given ofa note or obligation passed by Lisle to a third 

1836. person to be collected, out of the proceeds of which Lisle 
wenn = said Marsh: should be paid when collected. The money 

Peyton it seems was not collected, and Lisle afterwards treated 
the note as his own property. 

Lisle admits that the purchase money was not paid, 
and that he is insolvent. 

The circuit court decreed against the claim of Marsh, 
and to reverse that decree he appeals to this court. 
Opmion of the ., Lurner in his answer, admits that he knew that Lisle 
court. did not pay for this land when Marsh executed his bond 

for the conveyance, and that he knew Lisle had also exe- 
cuted his bonds to Marsh for the consideration money. 
a. a _Atthe request of himself and Lisle, Marsh conveyed 
simple to the pur- directly to himself instead of conveying in the terms of 
chaser from hishis bond to Lisle. One would suppose that for much bet- 
a reas a. terreason the lien of Marsh would now attach than if 
for the purchase Marsh had conveyed first to Lisle, and then Lisle had 
money, in the conveyed to him. It is difficult to resist the conclusion 
wen ld ws that Turner knew Marsh had not beeen paid; after sta- 
. dissenting. ting as he did, that he knew Lisle had executed bonds for 
the consideration of the land, and his understanding that 
a note had been assigned for securing the payment of the 
money; we may safely say he knew enough to induce him 
to inform himself of the state of the affair; and that it was 
gross negligence to remain ignorant. We are of opinion 
that the circuit court erred in dismissing the bill of the 
complainant. Its decreeis therefore reversed and the 
cause remanded. 


Wasu Judge. 
I dissent from the opinion above delivered. 


Vv. 
Rogers. 


ly Qe 
Peyton v. Rocers. 


Where the declaration in an action of assault and battery contains 
but one count, and a plea of son assault demesne is put in and sus- 
tained by proof, the pitf. will uot be permitted ty give evidence of 
another assault by def. 


ERROR to the circuit court of Monroe county. 


Statement of the ; ‘ 
case. Peyton sued Rogers in an action of trespass of as- 


sault and battery. There was but one count in thedec- 
laration, and the defendant pleaded son assault demesne. 
—At the trial of the cause the defendant proved an as- 
sault and battery committed on him by the plaintiff.— 
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The plaintifl was then permitted by the court to give may Term 
evidence of an assault an battery committed on him at 1836. 
another time by the defendant. The defendant by his wen 
counsel excepted to the opinion of the court, and this Griffith & others 
actof the court is assigned for error. a 
Tompxins Judge, delivered the opinion of the court. poset ke 
If there be only one count in the declaration and the . 
defendant has pleaded son assault, and there have been Opinion of the 
two distinct assaults,one excusable and the other not, court. 
the plaintiff should not reply, but should new assign an- aoc) 
other assault-—But had there been in this declaration jiijon sy on ac. 
several counts, equal to the number of assaults, a new tion of assault and 
assignment would have been unnecessary.—(See 1. — =" 
Chitty 625) ‘There being but one count in this declara- snd plea of son 
tion,and the defendant having pleaded son assault de- assault demesne is 
mesne, and given evidence to support the issue made up, P" - hoa — 
the circuit court committed error in allowing the plain- the pitt, will not 
tiff to give evidence of another assault. Its judgment is be permitted to 
therefore reversed. give evidence of 
another assault by 
def. 
Sees ck ae 


GairritH & oTHers v. THe Presipent & Directos oF THE 
Commonweatrtu Bank or Kentucky, 


The decision of the court, in the case of the Commonwealth of Ky. v. 
David Clark, (See page 59) re-affirmed. 


ERROR to the circuit court of Callaway county. 


The president and directors of the bank brought their statement of the 
action against the defendants.—The defendants pleaded case. 
several pleas, that which alone is material to be noticed 
here is, that the note sued on, was made by the defendants 
to the plaintiffs in consideration of paper of said bank of the 
commonwealth of Kentucky and that the said paper was 
bills of credit, within the meaning of the constitution of 
the United States, issued on the credit of the State, The 
replication to this plea denies that the said bank paper 
or the notes of said bank were issued on the credit of the 
State, or that they are bills of credit. The charter of the 
bank was read in evidence. 
Tomexins J. delivered the opinion of the court. iain alk 
The same question arises in this case that did in the.fi, | 
case of the bank of the commonwealth of Ky. v. David 
Clark, decided by this court at its April term in the se- 
cond judicial district, in the year 1835. There the char- 
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may TERM ter of the bank was set out in the plea; here it was read 
1836. in evidence to support the issue made up, and is preserv- 
vas cd inthe bill of exceptions. The court being satisfied 
McLean admr. of with the opinion given on the former occasion, will do 
Brockman nothing more than refer to it. It may be found on the 
Thorp. 59th page of the first semi-annual part of thh 4th vol. of 
the Missouri decisions. 

The judgment of the circuit court, for the reasons giv- 

en in the opinion delivered in that case is reversed. 


—at 5 OO 


McLean Apmr. or Brockman v. Tuorr 


1 Adedimus directed to a judge or justice of another state, and at- 
thorising him to cause to come betore him “such persons as shall be 
named by the pilf. his agent or atty.”’ is not pursuant to the provisions 
of the statute, and should pe quashed on motion. 

Under the provisions of the statute regulating the interest of moa- 
ey, allowing creditors six per cent per annum, in cases where mon- 
ey has been “withheld by an unreasonable and vexatious delay of 
payment,” it is for the jury to determine whether the money has 
been unreasonably and vexatiously delayed, and it is error, if the 
court instruct the jury “to allow interest at the rate of six per cent 
per annum from the time they believed the def. received the money 
of the pith” 

Construction of the statute of limitations. 

It is not sufficient to take the case out of the statute fora pltf. to 
prove by a witness, that in a conversation between def. and witness, 
relating tothe subject matter of the controversy, within five years 
before the commencement of the suit, def. informed the witness 
“that he must have some money or pltf, would sue him.” 

Nor would an acknowledgement by def. that pltf, had not received 
the amount ofhis demand, be such an acknowledgement as would 
imply a new promise to pay on the part of def. which is necessary 
to take the case out of the statute. 


ON appeal from the Randolph circuit court. 


Wasu J. delivered the opinion of the court. 

‘Thorp the appellee sued Brockman the intestate, in 
the Randolph circuit court, in an action of assumpsit, for 
money had and received. The defendant pleaded non 
assumpsit, and the statute of Jimitations. Pending the 
suit in the circuit court, Brockman died, and the suit was 
revived against McLean his administrator. At the trial 
in the circuit court, the plaintiff below, got judgment, 
from which McLean appealed to this court; and at the 
September term 1833, the judgment of the circuit court 
was reversed and the cause remanded for a new trial.— 
Upon the second trial, Thorp again got judgment, to re- 
verse which McLean has come again with his appeal to 
this court. 
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From some inadvertence of the plaintiffor of the cir- yay perm 
cuit court, or some misconception of the opinion of this 1836. 
court, delivered at the September term 1833, the record GQen-e 
presents now the very point upon which mainly it was McLean admr. of 
then reversed and remanded. It might suffice, therefore, Brockman 
to refer to the former decision; but many other important 
questions are fairly raised,and have been ably argued ;— 
some of which are essential to the rights and future gov- 
ernment of the parties in this suit, and should theretore 
be settled. Such and such only, we will endeavor to no- 
tice briefly, without attending at all, to the order in which 
they have been raised. 

ist. A motion was made by jthe defendant’s counsel 
in the circuit court, when the cause was called for trial 
to quash the dedimus under which certain depositions of 
the plaintiff had been taken in the State of Kentucky.— 
Anactto provide forthe taking of depositions in civil 
cases (Rev. Code p. 323) authorises “the court in which 
the action is pending, or the clerk thereof in vacation, 
on the application 7 the party wishing to use the testi- 
mony of a witness residing out of the State, toaward and 
issue a commission under the seal of the court to any 
judge or justice of the peace, of any state, territory, 
kingdom or empire, authorising him to cause to come be- 
fore him such person or persons, as shall be named by 
either party his attorney oragent” &c. ‘The commission A dedimus diree- 
or dedimus in this case was directed to any judge or Fern ep a 
justice of the peace, for the county of Clark, in the State State, and author- 
of Kentucky &c., authorising such judge or justice, “to izing him to cause 
cause to come before him such person or persons as shall i eee eae 
be named by the plaintiff, his agent or attorney” &c.— sons as shall be 
Depositions are the creatures of the statute and must named by the pit/. 
come in the form and mode prescribed. It is no answer pte yeh sa 
to say that both parties may take their commissions, or the provisions of 
that it does not appear that the defendant wished to ex-the statute, and 
amine any witness under the dedimus issued for the plain- nr pamper: ap 
uff. ‘The dedimus was not such as the law prescribes, and 
conferred no authority. ‘The motion to quash was there- 
fore, improperly overruled. 

The next question we will consider grows out of the 
instructions by the court to the jury, “to allow interest 
at the rate of six per centum per annum, from the time 
they believed the defendant received the money of the 
plamtifl” 

The defendant acting as agent and trustee for certain of 
the children and grand children of Joseph Embree deceas- 
ed, under a deed of gift, executed by said Embree in 1818, 


Vv. 
Thorp. 
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may TERM SOld and disposed of certain property for the benefit of 
1836. Embree’s children and grand children. The property 
nme ~=sowass: Sold in 1818 or 1819—on acredit of 9 and 12 months, 
McLean admr. of When the monies arising from the sales of this property 
Brockman = came to the defendants hands, and how or by whom the 
Then. collections were made, does not appear. The plaintiff, 
in the year 1818, intermarried with the grand daughter 
of Joseph Embree, and in right of his wife, claims the 
portion coming to her from the property sold by the de- 
fendant. ‘The defendant and Joseph Embree both resi- 
ded in Clark county, in the State of Kentucky, when the 
deed was made by Embree and the property sold by 
Brockman, and Brockman continued to reside there until 
1827, when he removed to Missouri, where in 1831, the 
plaintiff instituted this action to recover his wife’s portion 
—no demand was proved prior to the institution of the 
suit, and it was insisted at the trial below, and is 
now argued in this court, that if the defendant is liable 
at all, he is bound to pay interest only from the institu- 
tion of the suit, or at most, only from the time the new 
promise or acknowledgement was made &c. 
Under the provis- The statute regulating the interest of money, provides 
ions of the statute that creditors shail be allowed to receive interest at the 


regulating the in- : s ° ; 
terest of money, rate of six per cent. per anm. in certain specified cases and 


allowing creditors amongst others enumerated, are the cases in which “mon- 


ent a eee has been received to the use of another and retained 
where money has‘Without the owner’s knowledge; and on money withheld 
been “withheld by an unreasonable and vexatious delay of payment.”— 
+ shea FP perent s It is conceded that this last case is the one under which 
delay of pay- the plaintiff must recover interest, ifat all. The coun- 
ment,” it is for sel for the appellant insists, that under this provision of 
the jury wae the statute, it is for the jury to determine whether the 
ey pete tec, money has been unreasonably and vexatiously withheld, 
unreasonably and and that the circuit court erred in concluding the jury by 
arte mo the instruction given to allow interest fram the time they 
| the court in. Believe the defendant received the plaintiff's money &c. 
struct the jury “to We think this objection valid and that the court erred. 
allow interest at The money having come to the hands of the defendant 
the rate of six per i ayes ; 
cent per annum, 2S 28 agent or trustee for the plaintifl’s wife, he was not 
from the time even liable to an action before demandmade. We think 
nee the too, that if the money had been received by the defend- 
money of the  @Mt,not as agent or trustee, it was still the province of 
plef.” the jury to determine from all the circumstances, wheth- 
erthe payment of it had been unreasonably and vexa- 
tiously delayed. 
The third and Jast point, we shall attempt to dispose 
of at present, is one of much difficulty, and on which we 


are not allentirely agreed. 
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It is insisted by the counsel for the appellee, that the may TERM 
proof in the cause was sufficient to take the case out of 1836. 
the statute of limitations, and that the circuit court deci- Wenmm 
ded correctly in refusing to grant a new trial, and in re- McLean admr. of 
fusing to give the instructions prayed by the defendant seinen 
on this point. Thorp. 

The 16th instruction prayed for is, “that the plaintiff 

cannot recover, without proving an express promise to 
pay onthe part of said Brockman, within five years next, 
betore the commencement of this suit.”? The substance of 
some three or four other instructions asked and refused, 
is that “there is no sufficient evidence before the jury to 
take the case ont of the statute of limitations.”” The ge- 
neral doctrine on this subject in the English courts, has 
vibrated from one extreme to the other, and we shall not 
attempt to reconcile or examine the various decisions.— 
After having virtually repealed the statute by extending 
its construction, they are becoming of late years, fully 
sensible of their errors, and are now strugling to get back 
to a more reasonably strict construction. 

No express adjudication has yet been made upon our 
statute, which in this respect is precisely like the Eng- 
lish statute 2ist James, 2nd, ee has been adopted in 
Kentucky and most of the other States; and this court is 
left free to settle the doctrine. 

After the fullest investigation and best deliberation 
we have been able to give the subject, we feel inclined to 
take the doctrine as Jaid down in the cases of Harrison 
and Handby—1 Bibb 443—Bell v. Rowlands Admrs.— 

Hardin’s Reports 301, 1st Bibb 334, 2. Bibb 284, and 3. 
Bibb 271;—and as laid down by the Supreme Court of 
the U.S. in the cases of Bell and Morrison—1. Peter’s 
R. 351, and Wetzell v. Bussord—ii1 Wheaton’s Rep. 
309, and Clementson v. Williams—8 Cranch, 73. ¢ , 

The principles to be extracted from these decisions, > stetate af lim- 
and which this court is inclined to establish in the con- tations. 
struction of this statute, are: 

“That the statute was intended as a ‘statute of repose, 
and is a wise and beneficial Jaw, not designed merely to 
raise a presumption of payment ofa just debt, from lapse 
of time; but to afford security against stale demands alter 
the true state of the transaction may have been forgot- 
ten, or be incapable of explanation by reason of death or 
removal of witnesses.” 

That an acknowledgment of a debt, which will take a 
case out of the statute, must be unqualified and uncon- 
ditional. 





260 SUPREME COURT OF MISSOURI. 


MAY TERM That the acknowledgment must go to the fact that the 
1836. debt is still due; and anacknowledgment of the original 
wens = justice of the claim, is not suflicient to take the case out 
Mclean admr. of of the statute of limitations. 

Brockman That if the bar ofthe statute is sought to be removed 
Thorp. by the proof of a new promise, that promise asa new 
cause of action, ought to be proved in a clear and expli- 
cit manner, and be in its terms unequivocal anc determin- 

ate. 

If there be no express promise, but a promise is to be 
raised by implication of om from the acknowledgment 
of the party, such acknowledgment ought to contain an 
unqualified and direct admission of a present subsisting 
debt, which the party is liable and willing to pay.” 

‘These are some of the principles to be extracted from 
the cases cited, which we feel prepared to adopt and ap- 
ply to the case before us. 

The decision of the first point, made in this case in ac- 

It is not sufficient cordance with the view we have taken of it, would have 
to take the case excluded the depositions upon which the plaintiff mainly 
ei oe geaon. relies to take this case out of the statute, but we will look 
bya wien, that to them as ifrightly read in the case, and see how far they 
in a conversation satisfy the requisitions ofthe law we have laid down as 
re pein the foundation, so far as the principles apply ; upon which 
to the subject the statute is to be construed. 
matter of thecon- Jt appears from the deposition of one of the witnesses, 
yee pg (David Hampton) that in the latter part of the year 1829, 
the commence- OF the first part of the year 1830, Stephen Brockman in- 
ment of the suit, formed the witness that “le must have some money or 
a . re Thorp would sue him.” Upon a subsequent examination 
must have some Of the same witness, he states, “Stephen Brockman nev- 
money or plaintiffer left any money to pay John Thorp with (zm) the de- 
would sue him.” ,onent in the year 1829 or 1830, and applied to the wit- 
ness to get money, and said that he (Brockman) must get 
money before he returned to Missour, for if he did not 
pay John Thorp, when he returned home Thorp would 
sue him.” 

It is also shewn that this conversation was in relation 
to the money arising from the sale of Embree’s_ property 
and to Thorp’s interest in right of his wife. 

Another witness stated, that in the winter of 1829 or 
spring of 1830, said Brockman stated to the witness that 

ae he thought there was about four or five hundred dollars 
knowledgement coming to him (Brockman) from David Hampton, and that 
by def. that pltf. said Thorp had not received his part of estate as (witness) 
cago cchiede. Understood him. Upon a subsequent examination the 
mand, be such an Same witness stated that he hada conversation with the 
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deceased Stephen Brockman in the fall of the year 1829, yay ream 
or in the spring of 1830, in which conversation said Brock- 1836. 
man informed him (the witness) that the said John Gene 
Thorp had not received his proportion of the money aris- McLean admr. of 
ing from the two salesas above stated; whichamount was = Brockman 
$258, 894, or there abouts, as this deponent understood. 7y,, 

It was proved by one witness that in the year 1821 or r 
1822, Brockman admitted that he had made sale of the acknowledge- 
property given by Embree to him in trust for his children ment as would im- 
and grand children, and that he was willing and ready to “Seen pene 

apna eg pay on the part 
pay Thorp his wife’s portion in notes of the bank of the of def. which is 
commonwealth of Renewhy, and unless he would re- necessary to take 
ceive that paper he would keep him out of it for five years (ro Cause. Mt vd 
&c. One other witness stated “that Brockman in the 
year 1827, in Howard county in this State, in a conver- 
sation with witness about Thorp’s proportion of the pro- 
ceeds of the sales of said property, said that Thorp’s mon- 
ey was with David Hampton in Kentucky, and that it he 
wanted it he could get it.” To one other witness he 
stated about the same thing. 

David Hampton in answer to the interrogatories put to 
him by Brockman, (i. e.) “did you not tell me sitting on 
alog in your plantation, that you had Thorp’s money 
ready for him, and that nobody but Thorp or his agent 
should have it? And have you not now said Thorp's 
money? And did younot tell meso when I informed 
you that Thorp was about to sue me for the money?” 
states, “as to the money of the sale coming to Thorp 
and wife for the proceeds of the first sale effected by 
Stephen Brockman, if he Brockman, did not collect it, I 
never did; but believe that Brockman made the collec- 
tion of'all the proceeds of said sale, except that part I re- 
ceived as trustee as afforesaid. I have no recollection 
of sitting on a log with Stephen Brockman, but always 
intended paying: Thorp his proportion of the sales made 
by meas administrator of Joseph Embree after his de- 
cease, and his proportion of the sales of the land above 
alluded to.” 

It was in proof that David Hampton was the adminis- 
trator of the estate of Joseph Embree deceased, and the 

uardian and trustee for several of thé children and grand 
children, and for the brother and sister of the plaintiff's 
wife; and that he sold and disposed of the lands &c. part 
of the personal property belonging to said estate, and 
united with Brockman in some of the sales made by him; 
and aided Brockman in the collection of the monies aris- 
ing from the sales made by him; and collected and paid 

34 
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may Term the portions coming to the brother and sister of the 
1836. plaintiff's wife; that Brockman remained in Clark coun- 
ty inthe State of Kentucky, where he resided at the 
McLean admr. of time of the sale of the property, until the year of 1827, 
Brockman when he removed to Missouri. That both before and af- 
Th ae ter his removal from Kentucky and on all occasiens, so 
™ far as detailed by the witnesses, (except that stated by 
Hampton and that stated by a witness in the year 1821, 
or 1822,) Brockman stated to various members of the 
family who have deposed in the cause, that Thorp’s mo- 
ney was in Hampton’s hands, and that Thorp could get 
it at any time; or must apply to Hampton tf he wanted 

to get it &c. 

No sort of reason or excuse is given or attempted to 
be given for the delay on the part of the plaintiff; but on 
the contrary, a case is shewn in which most men of ordr 
nary prudence would have taken prompt measures to fix 
the liability of the defendant, or to get the money from 
Hampton. 

The original justice of the claim is clearly established; 
but how and from what are we to establish an acknowl- 
edgment of present liability from which the law will raise 
a promise? No express promise is pretended—no wil- 
lingness to pay since about the year 1821 or 1822, man- 
ifested at any time by the defendant. It is true that 
Hampton says the defendant applied to him to get mon- 

. ey, and said if he did not get it, Thorp would sue him on 
his return to Missouri. But Hampton’s answers to 
Brockman’s interorgatories on this head, are altogether 
evasive and unsatisfactory, and leave it to be fairly in- 
ferred that the money was in Hampton’s hands, who was 
interested of course in having it collected off of Brock- 
man. Brockman’s apprehension (as expressed to Hamp- 
ton) that Thorp would sue him if he returned to Missouri 
without money, might have been well expressed to urge 
Hampton to pay over to him what he had uniformly 
stated Hampton held in his hands, and which it may be 
reasonably concluded Hampton had collected whilst aid- 
ing or pretending to aid Brockman in his collections; or 
it might have related to some other debt or claim;—or 
Brockman might well have dreaded the institution ofa 
suit by Thorp without feeling or being in fact liable to 
pay the debt. In applying the facts of this case to the 
principles we have Jaid down (as extracted from the ablest 
decisions on this point) they fall far short of establishing 
that clear, precise and unconditional acknowledgment 
1equired in order to raise or imply a new promise to pay 
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on the part of Brockman, which is necessary to take the yay ream 


1836. 
PN 


Colgan 
ve 
Sharp. 


case out of the statute. 

Upon these matters therefore; and without noticing 
the many other points in the cause, the judgment of the 
circuit court is reversed. 

McGirx Judge.— 

As to the last point, I do not concur with the majority 
of the court; as to the other point relating to interest, I 
think the opinion is right. 


elt i, 
Conean v. Suarp. 


1. Action of covenant and breach assigned, for not making deed on a 
certain day—plea, that def. pe at the time and place, and 
offered to make the deed—and that plitf. then and there waved the 
same and excused the def. from making it.—Held to be a good plea. 

It is no objection to such a plea, that there were other breaches 
assigned, and that the plea does not answerthem all—provided such 
breaches are answered severally by separate pleas. 

Such a plea is admissible at Jaw. Tompkins J. dissenting on this 

oint. 
go than nominal damages may be recovered on the covenant su- 
ed on, the breach of which is assigned. 

No affidavit of the merits of an issuable plea is necessary, when 
there is evidence on file before the court, fully establishing the truth 
of such plea. 


Opinion delivered by McGirx J. 

Sharp brought an action of covenant on a deed against 
Colgan.—The declaration sets out the covenant to be, 
that on the 2ist of November, 1818, Colgan covenanted 
with Sharp “that for and in consideration of five hundred 
dollars, all to be paid in cash except one sorrel horse, 
which is to be valued at his worth in cash by indifferent 
men,—the said Daniel Coigan has bargained and sold un- 
to said Benjamin Sharp forty arpens of land, in the vil- 
lage of Cote Sans dissien and near the lower end thereof, 
being the possession which Colgan purchased of the late 
Jesse Evans. The said Colgan is to warrant and defend 
to the said Sharp, his heirs and assigns and is to attend at 
Sharp’s house on the first day of January next, to receive 
the horse, and to perfect this agreement, by giving the 
necessary obligations for securing and confirming the ti- 
tle of the said land in general warranty to the said Sharp, 
his heirs and assigns. ‘The said Colgan is forthwith to 

ut the said Sharp in possession of the forty arpens ot 
and, and as the same is now in possession of a certain 
Asa Williams, the said Sharp is to receive all the rents 
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and profits arising therefrom, upon the said contract. 
For the true performance of the above agreement, the 
parties bind themselves &c.in the sum of one thousand 
dollars.” 

The plaintiff assigns for breaches, that Colgan did not 
attend at his house to make the necessary 0 pores to 
secure the title in general warranty. 2. That Colgan did 
not put him in possession. 3. That Colgan did not per- 
mit him to receive the rents and profits &c. 

The defendant pleaded that he had put Sharp in posses- 
sion, that he had allowed him to enjoy, and that he did 
enjoy the rents and profits, &c. 

And as to the first breach Colgan pleaded, that on the 
day and at the place, Colgan attended and offered to said 
Sharp to make the necessary deed &c. and that sharp re: 
fused to accept the same. 

The plea then goes on to allege that Sharp said and the 


defendant agreed that the bond already in execution was 
as good a deed ascould then be made. Both parties 
agreed to let the matter rest for the present, and so the 
matter rested. The plaintiff took issue on the tender and 
said nothing as to the excuse. On the trial the defendant 
—* the excuse, but gave no proof of the tender; and 


harp’s counsel asked the court to instruct the jury that 
the evidence was not competent to prove a tender; the | 


. court refused the instruction, and for this refusal, this 


courtreversed Colgan’s judgment, and the cause was re- 
manded without any order for amending the pleadings. 
When the cause went back to the circuit court, the def. 
offered to plead the fact as stated above, to wit: that he 
attended at the time and place, and then and there offer- 
ed to perfect said agreement by then and there offerin 

to make, execute and deliver to Sharp the necessary obli- 
gations in said agreement specified to secure and confirm 
to Sharp, his heirs and assigns, according to the true in- 
tent, tenor and effect of said memorandum of an agree- 
ment, the title in general warranty to said Sharp, he 
the said Colgan, being then and there ready and willing 
tomake the same, and that when he the defendant so 
offered to perfect said agreement, the plaintiff then and 
there waved the same, and excused the defendant from 
making and executing the said obligation at the then pres- 
ent time—and thereupon it was agreed by and between 
the plaint.ff and defendant, that the said memorandum of 
agreement if recorded, would be as good an agreement 
to secure and confirm said title to the land, as any new 
deed could be, and the said Sharp then excused Colgan 
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from making any other deed till afterwards requested. yay term 
—The defendant also offered another plea to the same ef- 1836. 
fect, nearly as the above. The court refused to admit Wex-~mw 
these pleas, and the defendant eves es to this refusal—  — Colgan 


v. 
Sharp. 


The parties then went to trial, the plaintiff had judgment, 
and the court assessed the plaintiff's damages, allowin 
the original consideration and the interest, and refuse 
to allow Colgan any deduction for rents and profits. 

The first point made by the counsel of Colgan is, that Action of cove- 
the court erred in g€fusing to allow the amended pleas to nant and breach 
be putin. It igMbjected by Mr. Wells for Sharp, that srg 
these pleas ayenot issuable, that is, they are subject to de- certain day—plea, 
murrer. e objection to these pleas is, that they pro- that def. attended 
fess in th commencement to be an answer to the whole gle 
actionfand then only answer one breach, that is, they to make the deed 
only answer the breach of failing to make further assur- i that plain- 
ance; and to sustain this, the counsel cites, 1st Chitty’s tif then and there 

leading 411. It is true that Chitty does so lay down the and excused the 
beer to be, and cites for proof ist Saunders Rep. 28, note def. from making 
1,2and 3. The notes make out the rule to be, that i lug — 
where the plea in its commencement professes to be an 
answer to the whole declaration or count, and in truth is 
only an answer toa part, the plaintiff may demur and can- 
not take judgment for the part unanswered. -But the 
thing unanswered, must be material to the gist of the ac- 
tion. 

This rule as a general rule, if intended to be applicable It is no objection 
to all pleas commencing in answer to the whole action to such a plea, 
and only answering part, cannot be founded in justice, and ee 
cannot promote the attainment of justice. Suppose the signed and that 
rule general and universal, and then apply it to the case the plea does not 
before us, and injustice would be done. Here the plea nswet them all— 
begins, by saying the plaintiff ought to be barred of his breaches are an- 
action, because the defendant says Sharp excused him swered severally 
from making the deed. Nowif there was no other plea >Y Separate pleas. 
filed in the case, the breach that Colgan refused to let 
Sharp have the rent, would be unanswered, and so would 
the breach, that Colgan refused to put Sharp in posses- 
sion be unanswered. But in this case, both these breach- 
es are answered severally by separate pleas, and the, 
plaintiffis not under the necessity to demur to compel his 
adversary to give an answer to his whole demand. This 
be to demur is only intended as a weapon in the hands 
of the plaintiff to force the defendant ‘to answer all or 
none. In this case the reason why a demurrer would be 
allowed at all, does not exist; he therefore ought not to 
be allowed todemur for the cause alleged, and if he did, 
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May TERM it should be stricken out, because the case is not within the 
1836. reason, object or justice of the rule. 
~~ It was the duty of the court to look into the state of 
Colgan the pleading when the amendment was offered and see 
v 


Pl how one part of the defence would affect the merits of 
si the case, and allow the pleading to be so amended as to 
put all the merits in issue. This was not done, and in 
our opinion these pleas ought to have been received. 
Such a plea isad- Lhe next objection to these pleas is, that the matter 
missible at law.— of the pleas would not form any defence at law for the 
Tompkins J. dis-defendant. It is first said, this plea seeks to change or 
point.» enlarge the time for performance, by a parol agree- 
ment, and is within the statute of frauds, it not being in 
writing. 
To this objection it is answered by Mr. Hayden for 
Colgan, that the agreement here pleaded does not dimin- 
ish er enlarge any interest already existing, nor does it 
create or attempt to create any new interest concerning 
land. We think there is force in this answer. The 
quantity of the right of the plaintiff is not at all changed, 
but the time ot performing the duty is postponed. e 
will not at this time undertake to decide positively that 
the matter of the plea is pleadable at law, but a majority 
ofthe court feel strongly inclined to think it may be 
available if the parties were mutually mistaken as to the 
effect of the agreement, and should for that reason cease 
all action by consent; justice requires that neither should 
gain any advantage over the other. And why cannot 
the law do this justice? No discovery is wanted; no aid 
from a court of equity is needed to find out the truth._— 
When Sharp formed the memorandum, was not the thing 
necessary to secure him the title, all he had to do would 
be to make his request to Colgan to proceed to fulfil his 
covenant, and if Colgan could not or would not, then 
_ Sharp might with justice complain. 
me Se vemnpnl What ought to be rules of damages in this case we are 
be recovered on Not entirely satisfied—a majority of the court however, 
the covenant sued incline rather to the opinion that the rule of damages 
whichisannigned, “dopted in this case is about the best general rule. 
' For the error of refusing the leave to file the pleas, the 
No affidavit of the Judgment ought to be reversed.—Some objection was 
merits of an issu- made to filing these pleas, on the ground that there was 
a = an there 20 affidavit of merits, and of the truthof the pleas. The 
is evidence on file evidence on file which the court heard, fully established 
before the court, the truth of the pleas, so as to enable the court to know 
fully establishing the defendant was not trifling with the court. 
plea. Judgment reversed and remanded, with leave to file 
the pleas on paying the costs thereof. 
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Tompxins J. MAY TERM 
Colgan, in my opinion, has broken his covenat with 1836. 
Sharp, and at law, it will avail him nothing to say that wmv 
Sharp dispensed with his performance of his contract for Dempsey 
the time. Ina court of chancery this excuse might avail 
him, to induce the court to decree that Sharp shoula be 
compelled to receive yet, a title to the land, as he had 
caused the defendant to be careless in keeping his cove- 

nant. In the rest of the opinion! concur. 


Vv. 
Harrison & Glas- 
gow. 


Dempsey v- Harrison & Giascow. 


1. A billof discovery presented at the first term afterthe trial term, 
is intime. Itis no objection tothe discovery sought, that the party 
who seeks the discovery, had procured a continuance of the cause on 
account of the absence of a witness, by whom he expected to prove 
the facts sought to be discovered, when the bill shows that the dep- 
osition of the witness had been taken and that ho failed to prove those 
facts. 

2. The def. at the first term filed a plea of set off, to which pltfs. de- 
murred. The demurrer was not disposed of until the 2nd term, at 
which time it was overruled. The pltfs. had leave to withdraw their 
demurrer and filed a replication.—Held, that the def. was entitled to 
a continuance, if he asked it,—but having failed to rejoin, the court 
did not en in giving judgt. by default. 

3. In anaction upon a promissory note, payable to A. & Co. it is in- 
cumbent on the pltfs. to prove the persons composing-the com- 
pany. 


ERROR to the Howard circuit court. 


Wasu J. delivered the opinion of the court. 

This wasa suit by petition and summons in debt, insti- 
tuted in the Howard circuit court, by James Harrison 
and William Glasgow, against the plaintiffin error and 
one John R. White, on a promissory note made by Demp- 
sey and White, payable to James Harrison & Co.—for 
$7877,89. ‘The petition was filed on the 18th of June 
1835, and the writ made returnable on the second Mon- 
dayin July. The process was served on Dempsey, and 
return made, “White not found.”—At the July term, 
Dempsey pleaded: 1st. Nel debit; 2nd. Payment by both 
defendants; 3rd. Payment by White, and 4th. Set off of 
money due from the plaintiffs tu both defendants. On 
the sarhe day the plaintiffs replied to the 1st, 2nd, and 3rd, 

leas, takng issue thereon, and demurred to the 4th plea. 
The cause was then continued on the affidavit of Demp- 
sey to the next term. At the November term, and on 
the first day of the term, the plaintiffs in error (without 
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may rerm Sking or obtaining the leave of the court therefor,) filed 
1836. with the clerk his petition or bill of discovery and inter- 
wenn = rogatories. The plaintiff thereupon excepted to the fil- 
Dempsey __ ing the bill of discovery—1st, “because it was not filed in 
_ sufficient time; and 2nd, because the plaintiffs would be 
Harrison & Glas- taken by supprise, by the filing and by being called on to 
ii answer the same at that late hour.” The circuit court 
sustained the exceptions taken, and refused to permit 
the said bill of discovery to be filed. Afterwards at the 
said November term, the plaintiffs’ demurrer to the de- 
fendant’s plea of set off was overruled and the plaintifis 
had leave given to withdraw their demurrer and reply. 
The replication was filed and the defendant refusing to 
take issue, judgment by default was taken on the 4th 
plea.—The issues were then submitted to the court sit- 
ting as a jury, and a verdict and judgment were given for 
the plaintiffs, to reverse which judgment, the defendant 

has come with his writ of error to this court. 

From the bill of exceptions in the cause, it is seen that 
on the trial the counsel for the plaintiffs read in evidence 
a note executed to James Harrison & Co.—to the read- 
ing of which, the defendant by his counsel excepted; be- 
cause it was not shewn who composed the firm of James 
Harrison & Co. Thecourt overruled the objection and 
permitted the note to be read; to which the defendant ex- 
cepted. 

The defendant also moved for a new trial for the fol- 
lowing reasons: Ist. Because the finding is against the 
evidence—2nd. Because there was no evidence to prove 
that James Harrison and William Glasgow, were all the 
partners, of the firm of James Harrison & Co.—3rd. Be- 
cause there was no evidence offered to the court that 
William Glasgow is a partner of the firm of James Harri- 
son & Co.—4th. Because the said defendant’s bill fora 
discovery was improperly rejected by the court—and 
5th. Because the defendant was improperly refused fur- 
ther timne to join issue on the replication of the plaintiffs 
to the 4th plea of the defendant. 

This motion for anew trial was overruled, and the 
judgment of the court in overruling the motion and re- 
fusing the new trial excepted to. 

It is assigned for error—ist. That the circuit court 
refused to permit Dempsey to file his bill of discovery— 
2nd. That the court gave judgment by default against the 
plaintiff in error, for want of a rejoinder to the replication 
of the defendant in error, to his fourth plea—3rd. That 
the court proceeded to the trial of the cause on the same 
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day that the defendants in error replied to’ thefourth plea yay ream 
of the plaintiff in error—4th. That the court permitted 1836; 

the note sued on to be given in evidence on the issue ta- © Gene 
ken on the plea of nél debit, without any evidence show-' Dempsey 
ing that James Harrison and William Glasgow weré the ; ee A 
persons and the only persons composing the firmof James age Glen 
Harrison & Co., to whom said note was given—5th. That 

the court refused to set aside the verdict or finding and 

to grant a new trial. 

As to the first error assigned, it is insisted by the coun- A pill. of discove- 
sel for the plaintiff in error, that the petition for adiscov- y presented at 
ery was presented in due season and ought not to have (10) fist term af- 
been rejected. , in'iat, time. Frage 

The counsel for the defendants in error, contends, that no objection to 
the petition was in this case properly rejected—1st. Be- the Seooneny a 
cause it was offered too late—and 2nd. Because the bem "ehevanehe 
plaintiff in error had no equitable right to the discovery the discovery, had 
sought. The statute provides (Revised Statute p. 462— poooguaraecene: 
Sec. 10) “That either party toa suit in any court of on account of the 
record shall be entitled to adiscovery from the other par- ®bsence of a wit- 
ty ofall matters material to the issue in such suit, in all neem by whom he 
cases where the same party would by the rules of equity, the facts sought to 
be entitled to the same discovery in a court of equity, i be discovered, 

: “ ‘ Ay é when the bill 
aid of such suit,—upon presenting a petition verified (oy. thatthe de- 
by the affidavit of the petitioner or some other_credible position of the 
person” &c. Atthe July term of the court, the petition- witness had been 

. : é : taken and that hé 
er applied for and obtained a continuance of the cause on i164 10 prove 
account of the absence of a witness, by whom he ex- those factor 
pected to prove (as he states in his affidavit for a contin- 
uance) the facts set out in his petition for a discovery.— 

‘The witness whose deposition was taken in the vacation, 
failed to establish the thot: Whilst the plaimtiff in error 
had reason to believe that he couid establish: the facts b 
the testimony of a witness, he could have no right to call 
on the defendants in error, to disclose them under oath. 
We cannot readily perceive how, in this case, the plain- 
tiffin error could have come earlier with his petition.— 
The information sought for is to be obtained, as the pe- 
titioner states, from the defendants in error and from no 
one else. So that unles they are put to answer he will 
be without remedy. We think threfore, that the circuit 
[court] erred in rejecting the petition. 
As-to the 2nd error assigned, it would seem that the The def. a) the 
mpi , . . Me rst term filed a 
plamtiffin error, sought by withholding his rejoinder to plea of set off, to 
the plaintiffs replication to his 4th plea, to put off the tri- which pltfs. de- 
al of the cause. Under the circiimstances of the case, he ™u'red. boc oa 
was clearly entitled to 4 pa The demurrer gjsposed of until 
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may Term had admitted the truth of the plea of set off, and the 
1836. defendant below could not have been reasonably required 
Wan «to come prepared with proof, which the demurrer had dis- 
Dempsey ensed with. The case of Resher v. Thomas, 1 Mo. 
ae p- 737, settles the right of the defendant to a continu- 
Harrison & Glee snce in a case like the present. But we can see no rea- 
ail son why the rejoinder was not put in. To make up the 

the 2nd term, at pleadings correctly, andin due season, is one thing, and 
which time it was the right to claim a continuance another, and a very dif- 
overruled. The ferent thing. Thecourt might have directed the simil- 
Withdraw their ter to be put in by the other party, or might have pro- 
demurrer and filed ceeded to trial without it, or have entered up judgment 
Mold, thet the def. by default as was done. The 3rd error assigned, is pret- 
was entitled to aty much disposed of, in the notice taken of the 2nd error. 
eontinuance, ifhe The plaintiff in error was certainly entitled to a contin- 
Sete vat ea uance upon the withdrawal of the demurrer to his plea of 
to rejoin, the ceurt set off, and the filing of the replication thereto—but then 
did not err in giv- it was for the plaintiff in error to claim a continuance 
ing judgt. by de- oad insist upon his right. As to the 4th error assigned, 
: we find it laid down (Chitty on Bills, p. 394) that when 

In an action upon a Bill of exchange is payable or endorsed specially toa 
a promissory note, firm, it has often been held, that in an action by the pay- 
ee ie ees or endorsees, strict evidence must be gre that the 
bent on the pltfs. firm consists of the persons who sue as plaintiffs on the 


to prove the per-record. ‘The case of Waters and others v. Paynter— 
sons composin 


the company. € sittings at Westminster 14th Dec. 1826, before Abbott, 


Chief Justice, cited by the counsel for the plaintiff in er- 
ror, is full to the point. There can be no reason why it 
should be required in a suit by the payees or endorsees of 
a bill of exchange any more than in a suit on a promissory 
note. But it has been insisted by the counsel for the 
defendants in error, that our statute has changed the law 
on this point. The words of the statue(See revised stat. 
age 363—-S. 18) are: “When any declaration or other 
—- shall be founded upon any instrument of writi 
charged to have been executed by the other party an 
not alleged therein to be lost or destroyed, such instru- 
ment shall be received in evidence, unless the party charg- 
ed to have executed the same, deny the execution there- 
of by plea verified by affidavit.” It has been held by this 
court that the effect of this statute is only to exonerate 
the plaintiff from the proof of the execution of the note, 
when the plea denying its execution isnot sworn to. It 
is to be received in evidence, but in evidence of what? 
Not in evidence of all the allegations in the plaintiff’s 
declaration surely; but of such matters as appear upon 
the face of the paper. Howcan it be collected from the 
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note that James Harrison and William Glasgow compose yay TERx 
the firm of James Harrison & Co.? If the fact had been 1836. 
so stated in the note, the evidence would have been con- wen 
clusive. ' Filley 
The different members of the firm, are often entirely ye & 
unknown to the person dealing with them. In giving “*"* © Patter 
his note he may well know the terms or form in which it 
is given and nothing more. The parties who call upon 
him for payment must show how their interest or title in 
the note arises. It will not doto say that he has recog- 
nized their title, because he has not denied the execution 
of the instrument. It is just as necessary now to prove 
aliunde, who constitute the firm, as it was before the stat- 
ute. This view of the statute, disposes of ghe 5th error 
assigned. 
The finding of the court sitting as a jury, should have 
been set aside and a new trial granted. Upon the whole 
matter therefore, the judgment of the circuit court is re- 
versed and the cause remanded for a new trial, and that - 
court is directed to permit the defendant in that court to 
file his bill of discovery. 


tt i oo 


Fituzry v. Watts & Patterson. 


In an appeal from the judgt. ofa J. P. it appeared, that the affidavit 
and recognizance were not taken until several days after the appeal 
was granted.—Held, that for this cause the circuit court should have 

dismissed the appeal 


APPEAL from the Green circuit court. 


Wasu J. delivered the opinion of the court. 

This was a suit by attachment, commenced by Filley, 
before a justice of the p2ace against one Wallace, in 
which Walls and Patterson the appellees in this court, 
were summond as garnishees. On the trial before the 
justice, Filley got judgment against the garnishees, who 
appealed to the circuit court, where the judgment of the 
justice was reversed, and now Filley has come with his 
appeal to thiscourt. It appears from the record and the 
bill of exceptions that on the 29th of July 1834, the cause 
was tried before the justice and a judgment entered up 

inst the garnishees, Walls and Patterson for the sum 
of forty dollars and forty cents; whereupon they prayed 
anappeal which was granted. This took place as ap- 
pears from the record, on the 29th of July 1834. Nei- 
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way Term ther-the affidavit nor recognizance are shewn in the bill 
1836. ofexceptions, nor was it necessary to set them out.— 
wenn They are necessary steps in the proceedings before the 
Curl & Hardwick justice. From the affidavit copied into the record, it ap- 
: pears that it was not taken until the 4th of August, some 
five or six days after the appeal was granted. The affi- 
davit should be made and the bond or recognizance giv- 
en, before granting an —— When the cause was 
called in the circuit court, Filley moved the court to dis- 
miss the appeal, for that the same had been granted with- 
out affidavit &c. The motion was overruled. 
In this we think the circuit court erred, its judgment is 
therefore reversed, and the cause remanded, with direc- 
tions to that court, to dismiss the appeal. 


Vv. 
Mann. 


— OO 


Curt & Harpwick v. Mann. 


1. Action of covenant—pleas, 1. performance and 2. an excuse for 
performance. Held, that by these pleas, def, admitted the execution 
of the instrument declared on, and that therefore , the cir. ct. very 
properly excluded it from the jury. 

2. Def. having pleaded an excuse for not performing his covenant, 
pitf. may give evidence to show that he had no excuse. 


APPEAL from the circuit court of Carroll county, 


Statemont of the Opinion of the court delivered by Tompxins J. 
sane. Hardwick and Curl brought their action of covenant 
against Mann in the circuit court; judgment being there 
given against them, they appeal to this court. 
The declaration states that Mann the defendant by his 
certain obligation in writing, bargained and sold, fora 
_oertain consideration therein named to the said Cuiljand 
Hardwick, a lot of bacon and lard, and thereby covenant- 
ed to and with them, to deliver to them the said bacon 
and lard at Cross’s ferry in a good flat boat &c.; before 
the tenth day of March then next, if the waters! in Grand 
River were high enough to enable them to float the boat 
down the stream; and if he should be hindered from de- 
livering said load of bacon &c. by want of water or.an 
other unavoidable accident before the tenth day of April 
then next, thenthe said writing obligatory should be void. 
And if said Mann should fail to perform his covenantyhe 
should forfeit to Curl and Hardwick five hundred dollars. 
The — aver that.the defendant did not deliver 
&c.—altheugh the water was sufficient. Oyer of the 
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writing declared on was craved and it was set out and way tern 
found to be executed by Curl and Mann, but not by Hard- ~  4g36, 
wick. The defendant pleaded, 1st, performance of his wey 
covenant. 2nd. ‘That he was prevented from perform- Curl & Hardwick 
ing &c. by want of water in Grand River. 

On the trial of the cause the plaintiffs offered in evi- 
dence the writing declared on, which was excluded by 
the court, the plaintifls then offered to prave that the wa- 
ter in Grand River had been sufficient to enable Mann to 
deliver his load of bacon-&c. This evidence was also 
rejected. ‘These decisions of the court are assigned for 
error. 

The questions then to be decided are 1st,.did the court Opinion of the 
commit error in excluding fromthe jury the instrument °°" 
of writing declaredon. 2nd, did the court commit error 
in exclnding the testimony: of witnesses to prove that 
the height of the water in Grand River would have permit- 
ed the defendant to perform his covenant. pa a 

ist. Both the pleas filed by the defendant, one being a nant—pleas, 1. 
plea of performance, and the otherin excuse of perform: Performance and 
ance admitted the execution of the instrument offered in ov sn laa 
evidence, and it beinga settled rule of law that the plain- Held, that by — 
tiffshall not be required to prove what the defendant by ac ayes def. 
his plea admits, the court eertainly committed no error ution of the ime 
in excluding from the jury the instrument of writing de- strument declared 
clared on, and which the defendant had by his pleas ad- eee 
mitted to be his act and deed. The admission of such \.\, Gumi — 
evidence to the jury could serve no other purpose than to cluded it from the 
perplex and mislead them. jury. 

2nd. One of the pleas being an excuse for not PCT 1° hevine vl 
forming the contract, the plaintiffs ought to have been oq ign ener tts 
permitted to introduce testimony to prove that the de- not performing 
fendant had no excuse. ‘To prove that the waters of his covenant, pltf. 
Grand River were sufficiently high to enable the. defend- (07.2. vow 
ant to deliver the boat load of bacon and lard, according that hehad no ex- 
to contract, was then to prove that the defendant ought ¢use. 
to have lost his cause; and consequently it was error to 
exclude such testimony. Because then the court rejected 
the. evidence offered by the plaintifis to prove the state 
of the waters of Grand River, its judgment is reversed and 
the cause remanded for further proceedings in conformity 
with this opinion. 


Vv. 
Mann. 
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MAY TERM Wison v. Turner & Brown. 


1836. : i 
en ~=E.-s ~wretiition and summons does not lie on an account stated, and where 


: def. after a long account, the amount of which is added up and sta. 
Wilson ted at the foot in figures, writes opposite the amount, these words: 
“amount due T. and B. July 25th 1835,” and signs his name, it is 


Vv. 
Turner & Brown. nothing more than anaccount stated, and cannot sustain this action, 


APPEAL from the circuit court of Howard county, 


. Opinion of the court delivered by Tompxins Judge. 
Statement of the Brown and Turner brought their suit against Wilson 
=. by summons and petition, and having obt:uned judgment 
against him in the circuit court, he m3 eals to this court. 
The petition states that the plaintifls held on the defend- 
ant a note, in substance as followeth: “A bill of carpen- 
ter’s work done by Turner and Brown, on a house situa- 
ted &c. for William G. Wilson. 
W. G. Wilson, to Turner and Brown Dr. 
To 960 ft. framing, at 9s. per 100 ft.—$14 40 
Here follow many other charges against the defendant, 
the amount of which after deducting a credit of $52 63 
is stated at the bottom of the account thus, with the words 
following written against it. 
254 183 
Amount due Turner and Brown. 
(Signed) W. G. WILSON. 
Yet the said debt (the petition proceeds,) remains un- 
paid; whereupon they pray judgment for their debt, and 
damages for the detention of the same &c.” 
ee The counsel for the petitioners contends that this isa 
: ge note, and cites Hubbard v. Beckwith, p. 492 1st vol. of 
Bibb’s reports. From that case we learn that on the 
trial of the case which was in assumpsit the plaintiff offer- 
ed in evidence a stated account in favor of Beckwith, in 
which a balance was struck against Hubbard of £67, 10s. 
5d. and also another account, which added to the other 
and summed up, amounted to £137, 12s. 10d. 
Petition and sum- At the foot of these accounts so summed together, Hub- 
anne ein eon bard signed and sealed a subscription, in these words and 
ag and where figures: “I acknowledge the within account to be just 
def. after a long and true as is stated, one hundred and thirty-seven pounds, 
oa = twelve shillings and ten pence, for value received, as wit- 
added up and sta-ness my hand &c.” ‘The inferior court admitted the 
tod at the foot in as ae as above, in evidence. The court of 
gures, writes Op- anpeals reversed the judgment of the inferior court, de- 
cee 9 9 ou ing that the under written acknowledgment fae a 
mount due T. and specialty and therefore could not be offered to support an 
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action of assumpsit. This was well done, the acknowl- jay Term 
edgment written beneath the two accounts was com- 1836. 
plete within itself, refering certainly to the accounts, but wes 
containing within itself the amount of those accounts. King 
But in the case before us, the written acknowledgment v- 
is nothing if we separate it from the account stated.— Samy 
We can see in it nothing to justify us in calling it a note; B. July 25th 1835 
after the statement of a long account, the amount of nd signs his 
which is cast up, and stated at the foot in figures, the de-iny more —— 
fendant writes opposite the amount of the account, these account stated, 
words: “Amount due Turner and Brown, July 25,8nd cannot sus- 
1835.” tain this action. 
(Signed) W. G. WILSON. 

We see nothing in it but an account stated: on such an 
account, a suit cannot be brought by summons and peti- 
tion. The statute gives this action on bonds anc notes 
only. 

We are therefore of opinion, that the judgment of the 
circuit court ought to be reversed. 


att Oe 
Kine v. Ham 


The declaration and admission of parties, are sufficient evidence of a 


Se where the only testimony to rebut itis of a negative 
ind. 


APPEAL from the circuit court of Callaway county. 


Opinion delivered by Wasu Judge. 

This was an action of assumpsit brought by Ham 
against King, in the Callaway circuit court; for ‘work and 
labor, as a journeyman tailor. The plea was the general 
issue. ‘The cause was submitted to the court sitting as 
a jury and there was a verdict and judgment for Ham. 
King moved for a new trial which was refused; he then 
took an appeal to thiscourt. The facts areall preserved 
and set out in the bill of exceptions. King was a tailor 
and the owner of a shop,—Ham worked in the shop from 
the 13th of August 1832, until the 2nd of May 1834,— 
boarding mith King until the 22nd of Feb. 1833, and 
boarding himself during the balance of the time.—Ham 
claimed-wages as a journeyman hired by King. The 
claim was resisted upon the ground that he had been the 
partner of King in the tailoring business and not a hired 
journeyman. The only question that need be now con- 
sidered, arises out of the evidence on this point. The 
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1836. 


King 


Vv. 
Ham. 


SUPREME COURT OF MISSOURI. 


counsel for the appellant insists that there’ was proofof 
partnership, upon which the circuit court ought to" have 
tound for King the defendant below—whilst on the other 


hand, it is insisted by the counsel for the appellee, that” 


the proof was stronger against the existence of a part- 
nership, than that given to establish it; that at most, it 
was a matter of doubt from the evidence given on’ botlf 
sides; and that 1t was the province of the jury, and’ of 
the court sitting as a jury, to weigh the evidence in’ stich 
cases, and having done so and found in favor of Ham, 
the court did right in the exercise of its discretionary 
power, to overrule the motion for anew trial. ‘The prin- 
ciple settled by this court in reversing the judgment of 
the circuit court in refusing new trials is, that it must 
apper clearly that the discretion of the circuit court was 
not exercised soundly. ‘The evidence of partnership 
was in substance as follows: one witness stated that “the 
plaintiff (Ham) had told him several times, that he and 
the defendant were in partnership in the tradeand_busi- 
ness of tailor, in the shop in which the plaintiff worked; 
that he understood from the plaintiff that the partnership 
commenced at the time the witness commenced working 
in the shop, and after the plaintiffs marriage in February 
1833;—that the plaintiff during the time he’ worked af- 
terwards with the defendant, acted as one who had part 
control over the shop, and took charge of and governed 
and directed the sewing in the back room, and the de- 
fendant attended to the cutting out in the front room.”— 
Another witness stated “that he heard the plaintiff sa 
frequently,in the summer of 1833, that he and defend- 
ant were in partnership in the trade and business of 'tai- 
lor, in the shop in which plaintiff worked; that the plain- 
tiff at the time the witness commenced to work in’ the 
shop in June 1833, and from that time until he quit work 
in 1834, took charge and control of the sewing in the 
back room of the shop, whilst the defendant attended to 
the cuting out, in the front room.” 

One other witness stated that “he had frequently heard 
the defendant say, in 1833 and 1834, that he and the 
plaintiff were in partnership.” 

On the part of the plaintiff it was stated by one wit- 
ness “that he commenced work with the defendant/at the 
trade ofa tailor,on the 13th day of August 1832; that 
the plaintiff was then at work with the said defendant at 
said trade, and continued to work with him at said trade 
until the 2nd day of May 1834; that said plaintiff during 
that time was employed in all kinds of tairloring—work- 
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ed by the piece, and was a steady hand at the business— may TERM 
that he knew that the plaintiff and defendant had tried 1836. 
tomakea settlement, but did not complete it, as he knew Ww 
the defendant thought he ought to be allowed something King 
out of plaintiff's wages, for the work the boys (appren- Me 
tices) did forhim.” One other witness stated, “that he 
has a store in Fulton, where the plaintiff and defendant 
dealt some; and in 1833 and ’4, each had purchased arti- 
cles of a kind for a tailor’s use in trade, and he charged 
each of them severally, as they procured them, and they 
gave no directions how they were to be charged, and he 
never heard of any open or acknowledged partnership be- 
tween them.” 

One other witness proved that an account for work 
done in the shop in 1834, was presented against the es- 
tate of Samuel “ri deceased, of which he had the man- 
agement, by the defendant in his own name, which ac- 
count was in the hand writing of John Jamison. 

John Jamison was then introduced, and stated, “that 
he had several times written accounts for the defendant, 
(King) none prior to the latter part of the year 1833,— 
that a had & sional drawn them in the defendants name— 


Ham. 


that the defendant had never produced any books or ac- 
counts for him to draw by, but would state the items and 


amount of each, and witness set them down as due to the 

defendant.” Witness further stated upon cross examina- 

tion, that he had frequently heard the defendant say, be- 

fore and after he had made out accounts for him, that he 

and plaintiff were in partnership at the tailors trade; and 

that he received no directions from the defendant as to The declarations 
A and admissions of 

whose name to make out the accounts in, but made them parties, are suffi- 

out in the defendant’s name of his own accord. Thus cient evidence of 

stands the evidence on this point. In looking at it, we + ’ 

think the proof of partnership, was full andclear. The bre tha saints 

evidence on the part of the plaintiff is entirely negat ive, it is of a negative 

andentitled to but little weight against the declarations *!"¢. 

and admissions of the parties themselves. The circuit 

court, therefore, did wrong, in finding for the plaintiff, 

and exercised its discretion unsoundly, in refusing a new 

trial for that cause. ‘The judgment is reversed with costs 

and the cause remanded for a new trial, 

36 
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Jones 


SECOND JUDICIAL DISTRICT.—Arnit. Term, 1836. Talbot. 


Jones v. TAaLsorT, 


1. When an insolvent debtor obtains a final discharge, and at a subse- 
quent term allegations of fraud are filed against him, he'is' entitled 
to acontinuance as matter of course. 

2. It seems that a debtor may give a preference to some of his credit- 
ors, in contemplation of taking the benefit of the insolvent act; and 
such preference is not therefore an undue preference—nor is it there- 
fore fraudulent. 

3. Where erroneous instructions are given for one party, the error is 
not corrected by giving for the other party instructions explanatory 
or contradictory to those first given. The erroneous instructions 
should be expressly withdrawn from the jury. 


ON appeal from the circuit court of Warren county. 


Statement of the 
case. 


This case arises out of the insolvent debtors act. (Rev. 


Code, p. 445) On the 15th of May 1832, the plaintiff 
sued out process against the defendant, who on the 22nd 
of the same month, made out and delivered the schedule 
and took the oath required by the act, and was finally 
discharged at the Sept. term of the circuit court 1832. 
Afterwards at the Sept. term 1833, the plaintiff filed al- 
legations against the defendant, — that he hadob- 
tained his discharge under the insolvent debtors’ act, 
through fraud &c., and upon the appearance of the defen- 
dant, the plaintiff made his election under the act to have 
issues made up to be tried, upon the making up of which 
issues, the defendant moved for a continuance to the next 
term as of course, under the provisions of the 28th section 
of the act to regulate proceedings at law (Rev. Code p. 
628) which motion was overruled. Then upon affidavit 
and cause shewn, the case was continued at the costs of 
the defendant. To the decision of the court in refusing the 
continuance of course, and on taxing the defendant with 
the costs of the continuarne upon cause shewn, the de- 
fendant excepted. 

Afterwards upon trial at the term 1834, the 
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APRIL TERM issues as made up between the parties, were found for 


1836. 
id 


Jones 


v. 
Talbot. 


the plaintiff. ‘The defendant thereupn made a motion 
for a new trial, which was overruled, and excepted to 
and judgment given for the plaintiff; to reverse which, 
he has appealed to this court, and now assigns for error 
the refusal of the circuit court to grant a continuance at 
the first term and its refusal afterwards to grant a new 
trial. 

The facts of the case as they are presented in the bills 
of exception, are in substance: that the defendant, Tal- 
bot was indebted to several of his brothers and near con- 
hexions and friends, as well as to the plaintiff and others; 
and being so indebted, on the 3rd of April 1832 executed 
to one of his brothers as trustee, a deed of conveyance, 
in trust of all his real and personal property, estimated to 
be worth about $5000, to secure to particular creditors, 
his friends and connexions, the payment of their debts, 
amounting to about $2,800. That the debt due from 
Talbot to Jones, was contracted in July or August 1830, 
and was for money loaned by Jones to Talbot, at an in- 
terest of ten per centum per annum and for which Tal- 
bot had some two or three months before, renewed his 
note to Jones. That this debt due to Jones, with divers 
other debts due to other creditors, was not provided for 
in the deed of trust. That some of the debts provided 
for in the deed, were security debts, and for monies loan- 


. ed without interest and for services rendered the defend- 


ant. That the debt due to the plaintiff and some of the 
others omitted in the deed, was for money loaned at the 
rate of ten per centum per annum. ‘That the defendant 
after the conveyance in trust, was employed by the trus- 
tee to superintend the farm and hands conveyed by the 
deed and to sell the crop &c.; and was allowed out of the 
proceeds $300, per annum for the first year, and was per- 
mitted, in attending to the business of the farm and in 
travelling about, occasionally to ride one of the mules in- 
cluded in the deed. 

The issues made up to be tried upon the allegations of 
the plaintiff, were: 1st. Did the defendant sell and con- 
vey his property in trust for certain of his creditors, for 
the purpose of defrauding the plaintiff or any other cred- 
itor? 2nd. Didthe defendant make the conveyance in 
trust to his brother, with an expectation of some unlaw- 
ful profit or advantage thereby? 

3rd. Did the defendant make the conveyance upon 
an improper consideration, and with intent to defraud 
his creditorsorany of them? 4th. Did the defendant 
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deliver all of his property in said deed mentioned, to his pric ream 
brother in trust on an improper consideration and with 1835. 
an intention of taking the benefit of the insolvent debt- Gere 
ors’ act? 5th. Did the defendant convey his property Jones 
in trust to his brother on an improper consideration, and ¥ 
with intent to give an undue preference to hiscreditors 7° 
in said deed mentioned? 
Upon these issues and upon this state of facts, the 
plaintiff asked for the following instructions, which were 
given: Ist. Thatif the defendant conveyed any of his 
property to any of his creditors with the intent to take 
the insolvent oath, then the jury must find for Jones. 
2nd. Thatif the jury believe from the evidence, that 
the deed was made with the intent to take the insolvent 
eath, then they must find for Jones. 
3rd. That ifthe jury believe from the evidence, that 
the property conveyed was worth about $5070, and was 
conveyed to secure the debts pretended to be due in said 
deed of trust, the same is a circumstance from which they 
may infer fraud: to the giving of which the defendant ex- 
cepted. 
The defendant then asked for and obtained the follow- 
ing instructions: 1st. ‘That if they believe from the ev- 
idence submitted to them in this case, that said defend- 
ant conveyed the property in said trust deed mentioned, 
to his brother in good faith for the purpose therein sta- 
ted, and without fraud either in law or in fact, the said 
transfer is not prohibited by the statute of frauds, al- 
though it has the effect to hinder and delay the plaintiff 
from the collection of his debt. 2nd. That if they be- 
iieve from the evidence, that the transfer of the property 
in said deed mentioned, was to some bona fide creditors 
of said defendant, and not to defraud his other creditors, 
such preference is not prohibited by the insolvent debt- 
ors’ act, of this State, nor is such preference an undue 
preference in law. 


Hunt and Cuamners, for appellants. 


This cause arises out of the insolvent debtors’ act, Tal- a 
bot to secure the payment to certain of his creditors their Finn sage 
just debts, conveyed to his brother William his real and 
personal property, by deed of trust, dated, April 3rd, 
1832, which was acknowledged and recorded the same 


day. 

if ones and Hickman were not included in this deed, and 
although new notes had been given them a short time 
previous, they commenced suit against Talbot, and was 
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about to arrest him, when on the 22d, of May, he applied 
and took the msolvent debtors’ oath, and summoned all 
of his property in, and was finally discharged at the Sep- 
tember term 1832 from arrest. 

Jones thereupon filed allegations against him, for the 
September term 1833, at which term, at the election of 
Jones’ issues were made up under the direction of the 
court, pursuant to the statute, which are in substance as 
follows, to wit: 1st. That Talbot conveyed the prop- 
erty in the deed of trust to his brother, for the purpose of 
defrauding said Jones and Hickman. 

Qnd. That he made said deed with an expectation of 
an unlawful profit and advantage to himself. 

3rd. ‘That he made it on an improper consideration 
and with intent to defraud his creditors. 

4th. Thathe had delivered all of his property in said 
deed on an improper consideration and with intent of 
taking the benefit of the act. 

5th. That he had conveyed said property to his broth- 
er on an improper consideration, and with intent to give 
the creditors in said deed mentioned, an undue prefer- 
ence. 

These issues being joined, the defendant claimed as his 
right to have a continuance till the next term, without 
shewing cause or paying the costs of the continuance. 
The court refused to grant this right, and the defendant 


. excepted to the opinion and filed his bill of exceptions and 


then shew cause and the case was continued at his costs. 

At the last May term of the court the cause was tried 
by a jury, who found all the issues for the pltf. The evi- 
dence is savedin a bill of exceptions, and a new trial 
prayed for, and refused, and the decision of the court 
excepted to. 

To reverse the opinion of the court in giving theabove 
costs against the defendant, and in refusing to give hima 
new trial in said cause, the case comes here on an ap- 
peal. 

And the points relied on by the appellant, are: Ist. 
That it was not the election of the plaintiff at the return 
term of the summons to propound interrogatories to the 
defendant, or to have issues made up to be tried by a jury 
and until the pltf. had made his election, and the issues 
were made up, the defendant could not have come prepar- 
ed for trial.—See M. 8. p. 450,S. 17, page 628,S. 25. 

2nd. Talbot had a right to prefer one creditor or set 
of creditors to another. 

To pay such their just debts, when he could not pay all, 
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is a good consideration to support the deed as tothem, prin ren 
and the duty imposed on the trustee is sufficient to sup- 1836. 
port it as to him. aw 

The intent was to secure the payment of the debts Jones 
due these preferred creditors, and not to defraud, delay or v. 
hinder the others of their claims. me 

The conveyance was in good faith, and not for an un- 
lawful benefit or advantage to Talbot, nor with a view to 
take the benefit of the act. 

In short, the evidence does not support either of the 
allegations. —See bill of exceptions. 

Sec. 5 T. R. p. 420, 8 T. R. 521; 3M. andS. p. 371; 
3 Price p. 6;2 p. Williams 427; 15 J. R. 582 lond; U.S. 
Con. R. 6 v. p. 223, Haley v. Fairbanks by Story, circuit 
court, U.S. Oct. term 1826. Olein conezer ap (1) and 
the authority then cited, 3 Cohan 73; 4 Wheat. 503. 

3rd. The first and second instructions of the court, 
are not confined to the isssues in evidence, and the third 
is so indefinite and uncertain, that it was calculated to 
mislead the jury, and neither as fraimed ought to have 
been given by the court, as will appear by the deposi- 
tions above referred to. 


*Wasu J. delivered the opinion of the court. 

The questions now raised for the consideration of this 
courtare: 1st. Did the circuit court err in refusing the 
continuance of course, and in adjudging the costs of the 
continuance upon cause, shewn against the defendant? 
Did the court err in giving the instructions asked for by 
the plaintiff? Was the verdict of the jury against law 
andevidence? And did the circuit court err in overrul- 
ing the motion fora new trial? 

This cause might be readily disposed of without deci- Where an insol- 
ding the question first raised; and as the amount involved vent debtor ob- 
isamere trifle, it would not now be looked into; but that {fins ® —- dis- 
itis anew question arising out of the statute, and may elanauene ft 
serve to settle and direct the practice under it hereafter. allegations of 
The counsel for the appellee insists that the 17th sec. of [rad are filed a- 
the insolvent debtors’ act, in providing for the summary Entitled ty’ a con. 
trial, deprives the defendant of the right of continuance tinuance asa mat- 
as of course, and that a continuance granted upon cause ‘¢! of course. 
shewrt, is always at the sound discretion of the court, 
and at the costs of the applicant. For the appellant, it 
is contended that the insolvent debtors’ act “provides (up- 


Opinion of the 
ourt 





*Judge McGirk did not sit in this case. 
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apriLterm O70 the filing of allegations) for the issuing of a summons 

1836. as in other cases;”’ and that the 28th sec. of the act to 
warm regulate proceedings at law (Rev. Code, p. 628,) gives 

Jones the defendant aright toa continuance at the first term 
without shewing cause. That the insolvent debtors’ 
act, relied on by the appellee’s counsel does not go the 
length contended for, and if it did, that the subsequent 
act to regulate proceedings at law above cited repealed 
that provision, and secures the right of continuance at 
the first term in all cases. The law we think is with 
the appellant on this point. ' 

The language of the 17th sec. above cited, is that “the 
clerk of the court, before whom such allegations are filed, 
shall issue a summons as in other cases, requiring the 
said debtor to appear and answer the said allegations, 
and upon return of such summons duly served, the court, 
if the debtor do not appear, (or if he appear and the 
creditor elect to have issues made up) shall direct an is- 
sue or issues to be made up and tried by a jury in a sum- 
mary way, without the form of an action to determine 
the truth thereof’ &c. It seems to us that the act  sufli- 
ciently explains itself in what it intends, by — the 
issues tried in a summary way. That no formal plead- 
ing or regular action to determine the truth of the alleg- 
ations will be required,—not that the trial shall be imme- 
diate or without further time, when the defendant could 
not know whether the plaintiff would elect to file inter- 
rogatories or have issues made up for trial, and of course 
could not be prepared with evidence, ‘To require that 
the debtor should come prepared at all points with his 
witnesses before he could know whether or not they would 
be needed; and when very often they would not and 
could not be examined, would impose (if not an impossi- 
bility) a hardship upon him, at war with the spirit of the 
act, and in mockery of the relief it profeses to extend.— 
When the issues have been once made up in whatever 
summary or informal way, the case stands precisely as 
any other ordinary or formal action, and the right of the 
defendant to a continuance of course at the first term, 
will be as in other cases. 

On the other points, the counsel for the appellee, have 
It seems that 4 insisted with much earnestness and ingenuity, first thata 
debtor may give ° ; ; : 
a preference toCOrrect construction of the insolvent debtors’ act, will 
some of his cred- sustain the instructions given for the plaintiff; and second- 
itors, in contem-|y, that if the instructions given for the plaintiff were 
plation of takin ; A 
the benefit of the Wrong, they were corrected by these subsequently given 
insolvent aet; and for the defendant. It may be conceded that the terms 


v. 
Talbot. 
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made use of inthe 17th sec. of the act, are somewhat ,prittrerm 
broad and indefinite, but to give them the construction 1836. 
contended for, would be in effect to decide that a debtor wenn 
cannot prefer one creditor to another; that he may do so, Jones 
has been repeatedly adjudged, and is conceded by the Tals 
’ ° 4 albot. 

appellee’s counsel. {Fhe Jaw imposes upona debtor the 
obligation to pay al¥his debts, yet the law will, in cer- such preferenco is 
tain cases, prefer one creditor to another; and adebtor is not therfore, an 
often called on by the strongest feelings of friendship SS 
and affection, to secure acreditor, who without hope or fore fraudulent. 
prospect of remuneration or reward, has generously en- 
deavored to sustain him, in preference to the one who 
has been bearing him down with the weight of interest 
compounded, and claims regularly his pound of flesh, be- 
cause tis his bond! ) The character of the debts provi- 
ded for in the deed, {fs not called in question, (unless it may 
be in the terms of the instructions asked for which speaks 
of them as debts pretended to be due.) so far as any ev- 
idence was given or preserved in regard to them, they 
were bona fide, and of a character that well justified the 
preference given them. ‘To secure the payment of bona 
fide debts, was a suflicient legal consideration. The 
preference given was an honest, due, and legal preference, 
and not an undue, improper or fraudulent one. 

There was no room for the jury to infer that the deed 
was made with intent to defraud the plaintiff, or other 
creditors, or to give to the creditors named, an undue 
preference, or made with intent to take the insolvent Where crroneous 
oath, or to secure to the defendant any unlawful profit sesame tl 
or advantage thereby. We think, therefore, that the ty, the error is not 
verdict of the jury was against the law and the evidence engage Pog iv- 
given in the cause, and should have been set aside, and oP Moana 
new trial granted. The instructions given for the plain- explanatory or 
tuff were too general, and not warranted by the evidence. ae bee 
It is not enough to show that they were in effect or might pthc oy 
have been corrected by the instructions which were giv- structious should 
enfor the defendant. They should have been expressly 5° expressly with- 
withdrawn from the jury. This point has been so ad- sg sibaeaaeeitas 
judged in this court. 

37 
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wane = The Supreme Court will not issue a mandamus commending the cir- 


a cuit court to alter its record—nor to make it conform to the state of 
facts set forth in affidavits. 


Vv. 
The judge of 2nd . 
jud. cir. PETITION for a mandamus. 


The petitioner in this case moved this court to grant 4 
mandamus against the Judge of the circuit court to shew 
Statement of the cause at the next term of this court why he should not 
nee alter the record, in the case of the State of Missouri 
i 286 against said Dixon “so as to make the same a correct re- 
- cord of the facts and proceedings which occurred on the 
trial of that cause, and especially that he show cause why 
he should not make the record conform to the state of facts 
set forth in the affidavit of George Shannon, John An- 
derson and Uriel Wright, herewith filed and made a part 
of this petitition.” 

The affidavit states that the petitioner had been indict- 
ed for murder and convicted of manslaughter; that on the 
next morning after the jury found the verdict in said 
cause, and on the last day of the term, the said affiants 
as counsel of the petitioner, filed a motion in writing in 
open court, in arrest of the judgment in said cause; that 
at the time when said motion was filed, the petitioner 

_ being a prisoner, was not in court, and that they did not 
expect the court to decide on it, till he should be brought 
into court, to be present at the argument and decision of 
the said motion, and that after hearing but little argument, 
the court decided against the prisoner by overruling the 
motion, the prisoner not being in court, not having been 
in court that day. The decision was made against the 
prisoner in his absence. Some two hours after the mo- 
tion was overruled, the prisoner was brought into court 
to receive sentence on the verdict found against him on 
the preceding day. 

The affidavit further states that as the affiants are in- 
formed and believe the clerk of the said court did put 
the proceedings of the day on which the petitioner was 
sentenced as aforesaid on the record of the said court, in 
the order in which they had transpired in the court, and 
that the judge caused the clerk so to alter the record as 
to make it appear that the prisoner was present when 
the motion in arrest of judgment was overruled, 


Messrs. Suannon anp Waicurt for petitioner. 


Argument of a — . 7 
counsel for pet’. This is an application for a mandamus against the cit- 
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cuit judge of Marion county, made by Alexander H. Dix- 
on through his counsel George Shannon and Uriel Wright, 
to show cause at the next term of this court, if any he 
can, why he should not alter the record in the case of 
the State of Missouri v. Alexander H. Dixon, so as to 
make the same a correct record of the facts and proceed- 
ings which occurred on the trial of that cause; and espe- 
cially that he show cause why he should not make the re- 
cord conform to the facts set forth in the affidavit filed 
with the application. (See the affidavit. 

From the affidavit it appears that the court overruled 
finally and conclusively, a motion in arrest of judgment 
in the absence of the prisoner, while the record states 
that the motion was overruled in his presence. 

2nd. It appears from the affidavit, that the record 
was made by the clerk in conformity with the tacts set 
out in the affidavit—but that the judge caused the clerk 
upon the reading of the minutes to alter the same, so as to 
furnish a record appearance of the prisoner at the bar on 
the overruling said motion. 

The constitution guarantees the right of the prisoner 
to be present at his trial; and the practice of all courts 
forbids that so important a decision as that which decides 
a motion in arrest against him should be rendered in his 
absence. 

The law in its mercy and wisdom, supposes that if 
present he may say something to shew cause why judg- 
ment should not be passed against him. 

By our law, the clerk is made the custodier of the re- 
cords; but in making up the record, he is the ministerial 
officer of the court.—See 1 vol. M. L. p. 207; see also, 
p- 289, proviso to sec. 28. 

The rule therefore should not be against the clerk.— 
Can it goagainst the judge? We think this a clear pro- 
position. 

We concede that the power to regulate the record is 
a power resident in the court—but it is a power subject 
to the control of a higher tribunal. 

It is also true that a record is in general not to be con- 
tradicted; but that is the strongest possible reason why 
the controlling and superintending power of this court 
should be exercised to compel its agreement with the 
facts and proceedings it selene to record.—See State 
constitution p. 53, 3 sec. article 5th. 

It is said that if the judge is guilty of improperly altering 
a record, he is subject to impeachment; certainly if wil- 
fully done it would constitute a misdemeanor in office 
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aprit Term = Which is an impeachable offence,—but the impeachment 
1836. of a judge is a novel method of exercising the controling 

a ~=so—ppowrr of this court. 
Dixon The constitution supposes that a jadge may not 
The ju a ated only disgrace himself, but injure a suiter, and while it 
jud. cir, punishes the judge through the action of the Legislature 
it releives the suiter through the controling power of 

this court. 

No doubt, we suppose, can be entertained that manda- 
mus is the proper remedy for the evil, if there be reme- 
dy, and to maintain that there is not, is to assert that 
the life of a citizen is in the power of acircuit judge.— 
A prisoner may be acquitted by the verdict of a jury~ 
the judge may have the record framed to make it a ver- 
dict of guilty. ‘There is no power in this court or else- 
where to correct the record. ‘The prisoner is hung and 
dies with the consoling reflection that the Legislature may 
impeach per adventure, the judge for the misdemeanor. 

No bill of exceptions is allowed in a capital case; the 
remedy for the correction of error below is a writ of er- 
ror which brings up*only the record proper; a good indict- 
ment anda forged verdict disarms the power of this court 
to relieve. 

It is true there is no forged verdict in this case, nor did 
we impute any intentional error to the judge of the cir- 
cuit court; but we cannot shut our eyesto the alarm- 

‘ing nature of a doctrine which gives impunity to vice, 
and makes unintentional error irremidable. 

As to the ultimate effect of a correction of the record 
on the fate of the prisoner, that will properly become the 
subject of investigation upon a writ of error to this court. 
But the prisoner is certainly entitled to a record which 
— and correctly represents the proceedings of his 
trial. 


Opinion of the court delivered by ‘Tompxins J. 
Opinion of the The counsel for the petitioner concede that in general 
— a record cannot be contradicted. But they contend that 

the third section of the fifth article of our constitution, 
es confers on this court the power of which they now claim 
will not issue athe exercise. ‘That section reads thus: “The supreme 
mandamus com-court shall have a general superintending control over 
Te oi all inferior courts of law. It shall have power to issue 
sts record—nor to Writs of habeas corpus, mandamus, quo warranto, certi- 
make it conform orari, and other original remedial writs, and to hear and 
Saad eg determine the same.” If indeed*his court can, under 
affidavits. this provision of the constitution command a judge of the 
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circuit court tg alter his record; so as to conform to what 
it may be told is the truth, then it would seem that there 
igno use for a court to find the facts of each particular 
case, for the losing party might say that the verdict was in 
truth found for him when the court had caused one to be 
entered on record against him; and this court might be re- 
quired to hear again the testimony, or at least to call before 
it, the jury toascertain what wasthe verdict. Sucha 
power conferred on this court by the constitution, would 
have been but opening a‘wide door toanarchy. ‘The se- 
cond section of the same article of the constitution, de- 
clares that the supreme court, except in cases otherwise 
directed by this constitution, shall have appellate juris- 
diction on y It is not pretended that this is an except- 
ed case. But it is contended that unless this court will 
assume such power, the petitioner may suffer great hard- 
ships, and might indeed have been executed, had he been 
found guilty of murder; for say the counsel, the jury 
may find a verdict of “not guilty,” and the court may 
cause a verdict of guilty to be entered on the record. 

From the earliest days of the history of judicial procee- 
dings, the courts have a it in their power to falsify the 
recordin this manner, and if our convention intended the 
superintending control given by the third section to cure 
such an evil, they certainly provided a very inefficient 
remedy. Fora prisoner might be condemed and hang- 
edin the vacation of this court; this court then, if design- 
ed to take this liberty with records of the courts of orig- 
inal jurisdiction, should have been continually in session. 
It seems then that the convention intended that this 
court should superintend and control the circuit court in 
such manner only as is directed by the written law of 
the land, and the common law, as adopted by the written 
law. It may be observed that no intentional misconduct 
is imputed to the judge; and no convention would proba- 
bly frame a constitution with a view to the probability of 
such an act being committed by a judge. 

If indeed a judge were to be found perverse enough to 
make up arecord falsly, there would still be virtue enough 
left in the community, to save the prisoner by a prompt 
and correct representation of his case to the governor, 
who would relieve him without going through the tedi- 
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ous and dangerous process of altering the record, a thing: 


against which the wisdom of ages has said nothing can 
be averred. 

In our opinion, the motion for a mandamus ought to 
be overruled, and it is accordingly done. 
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APRIL TERM Vavueun & Vaucun v. Tue State. 
1836. 


wens OO trial of indictment for exercising the business fof auctioneers 
— eg The defendants were not entitled to a bill of excep- 
Wi aC, Rage tions, until the passage of the act at the session of 1834 5. It seems 
= that a bill of exceptions could not be allowed on the trial of any in- 
The Sime dictment. 


ERROR from the Pike circuit court. 


the, Lhe plaintiffs ia error were indicted for exercising the 
— ment ol thé business of auctioneers, without license, contrary to the 
provisions of the statute. During the progress of the 
trial in the circuit court, various questions were raised 
and the opinion of the court thereon excepted to. The 
plaintiffs in error, were convicted on the indictment and 
(after moving for anew trial and in arrest of judgment, 
which motions were overruled by the circuit court) have 
come with their writ of error into this court. 


ee ee ae ee ee | ee ee 


Messrs. Suannon, Hunt and Porter, for pltfs. in error. 


Argument of This is an indictment for exercising the , business of 
counsel for pltfs. an auctioneer without license, contrary to the statute. 
— They are indicted jointly, and as for a joint offence. 

There are two counts in the indictment, but substanti- 
ally the same. After the evidence was received, the 

" circuit attorney asked several instructions, which were 
objected to by the defendants, but given by the court; 
the court also rejected several asked by the defendants, 
and the opinion of the court excepted to. ‘The jury 
found the defendants guilty, and that they had sold goods 
tothe amount of $250, &c. 

The defendants thereupon, having saved all of the evi- 
dence, moved the court for a new trial, on the following 
grounds: 

Ist. That the verdict is against law and evidence. 

2nd. That there was in evidence against George 
Vaughn. 3rd. That the verdict is informal and vague, 
and that no judgment can be given thereon against the 
defendants. 

4th. The court erred in giving the instructions asked 
by the State, and in the refusing those asked by the 
defendants. 

5th. That there is no lawful verdict &c. 

This motion the court refused, and this opinion ex- 
—_— to by the defs. 

he defendants then moved the court in arrest of judg- 
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ment. Ist. Because the indictment does not charge ,pau 7 

such facts as bring the defendants within the offence pre- 1836. 

scribed by the statute. a 
2nd Because it does not charge that defs. exercised W. & G. Vaughn 


the business by selling goods and subject to duty by the vs 
act—by public auctioneers without license. 4th. Because Th? State. 
the facts as stated are too loose and uncertain. 5th. Be- 

cause the defendants are indicted as for joint, whereas it 

is an individual offence. 

This motion the court: also overruled, and the defen- 
dants excepted to this opinion, and tendered a bill of ex- 
ceptions including all the evidence,—the instruction to 
the jury above referred to, and also the motion fora new 
trial, and in arrest of judgment, which the court signed 
and sealed, but retused +6 have the same filed as a part of 
the record, by reason that the law as explained and ex- 
pounded by the supreme court, did not allow them so to 
do. . . 

Tho record proper, we have brought here by writ of 
error, and the bill of exceptions we now have here 
sworn to, and ask that the same may be filed as a part of 
the record, and to be so taken and considered pursuant 
to the statute &c. 

The defs. rely on the following points: : 

ist. That a bill of exceptions ought to be granted in all 
cases of a mere misdemeanor, and especially in cases for 
the collection of the revenue.—2 In. p. 427; 1 Bac. ab. 
p- 528; 4 vol. Haw. P. C. p.457,S. 210; M. L. p. 320, 
S. 28; also, p. 631, S. 39; 3 M. D. p. 283; 1 Chitty C. L. 
p- 508; Phillips Ev. 214; 1 vol. Starke Ev. p. 430; 4 Blac. 
com, p. 5and note 1; M. L. p. 491, as to common law; 
also, p. 164, S. 12, as to the auction. 

Qnd. If the bill of exceptions be allowed, we contend 
that the court ought to have granted a new trial, on the 
grounds that he gave wrong instructions to the jury, and 
refused to give A sh that were right. That the evidence 
in the bill Tove that the sale of the goods was authorised 
by the statute. That the sale by auction is an individual 
act and not joint act. That there was no evidence 
against George Vaughn, except as he was a partner in 
merchandize with Wm. and that Wm. sold some, Hughs 
sold some, and Trimble sold some, and each was liable 
for his own act, and not for the other. The verdict be- 
ing joint, and fine assessed joint, it ought to have been 
set aside and a new trial granted.—M.._ L. p. 320 S. 28; 1 
Chitty C. L. top. p. 533; 2 Tidd. p. 813, 821. 

3rd. That the indictment is wholly insufficient, it 
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aprit TERM does not bring the defendants within the provisions of the 
1836. statute. The selling by auction without license, is an 
wn individual act, and those offending against it, are liable 
W. & G. Vaughn separately and not jointly, any more than for a perjury 
- and in other respects, is too uncertain.—M. L. p. 160, 8. 
The State. 91 and 5, or 1 Chitty C. L. 539 to 41; 2 Tidd. 826; 2 vol. 
M. D. p. 228, 3 vol p. 63; 1 Chitty C. L. top p. 220 and 

21. 


The circuit attorney, Mr. Cuamsers, for the State. 


Argument of | This was an indictment against the defendants for ex- 
counsel for def.in ercising the business of an auctioneer, without having li- 
Srrer. cense. Upon the trial of the cause, the jury rendered a 

verdict of guilty, and found that the amount of goods sold 
by the defendants was $250, which gave the State a right 
to the sum of $7, 50 cts. forthe revenue on the amount 
sold. Instructions were asked on both sides, some were 
given, and others refused by the court. 

After the verdict was rendered, the defendants moved 
for a new trial, which was refused, and the court further 
refused tosign a bill of exceptions in the cause containing 
the evidence. 

A motion was made in arrest of judgment, which was 
also overruled by the court. In this the court likewise 
refused to sign the bill of exceptions. 

- The question as to the right of the parties to his bill of 
exceptions in this cause, does not appear to be a legitimate 
point between the State and the defendants on a writ of 
e1ror. The better practice would seem to be, to try that 
question on a motion for a mandamus against the judge. 

But if this is a legitimate question in this proceeding, 
then I contend that the court properly refused to sign 
the bills of exception, upon the following authorities.—3 
Mo. Decis. 384, State v. Mitchell; 4 Hawk. pleas of the 
crown 457; 2 Mo. Decis. 218, State v. Henry a slave; 13 
Johns. Rep. 90; Phillips Ev. 213; 1 Chitty crime L. 508. 

No decision of this court can be had on the judgment 
of the court below in giving and refusing the instructions 
and in refusing a new trial, unless the bill of exceptions 
is first made a part of the record. From this view of the 
case, I hold that there is but two points presented to this 
court for its action at this time, to wit: 1st. Does the 
indictment sufficiently charge the offence contained in 
the second sec. of the act relating to auctioneers?—See 
revised laws, 161,S. 2. That the offence is well charged 
see 2Gallison’s Rep.; 15 Cox’s Dig. 357, 813, 
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nd. Were the parties properly joined in thesamein- ,prit TERM 
dictment—upon this point?--See 1 Chitty crim. L. 220; 3 1836, 
Bac. Abri. 563; 2 Burns’ Justice 660. ~~ 
; ent W.& G. Vaughn 
Wasu J. delivered the opinion of the court. v. 
The only question which is now submitted for adjudi- The State. 
cation is, whether the plaintiffs in error were entitled to, . . 
heir billof exceptions im this case? ee oe 
their Di P e court 
The couusel for the plaintiffs in error, have made and 
rely upon this point viz: “That a bill ofexceptions ought 
to be granted in all cases of amere misdemeanor, and es- 
pecially in cases for the collection of the revenue.” On 
the other side, the circuit attorney insists, that the plain- 
tills in error were not entitled to their bill of exceptions 
in this case, and that the same should be disregarded by 
this courtas forming no partof the record proper to be 
looked into upon a writ of error. 
Several authorities have been cited by the counsel for 
the plaintifis in error, from which it would seem that in 
the Linglish courts, the law on the points raised, has nev- 
er been considered as settled. In 1 Leon.S. a bill of 
exceptions was allowed in an indictment for tresspass; 
in 1 Vent 336, it was allowed in en information in nature 
of a quo warranto; in 1 Vern. 175, it was allowed in an 
indictment for ariot;and in Ca. Temp. Hardw._ 250, 1 
it was allowed in an indictment for a libel; and in the case 
last cited, it was said by Ld. Hardwick, that in informa- 
tions in the exchecquer, and in devonerunts, (the first of 
which are properly civil suits for the King’s debts; and 
the latter the King’s actions of trover) bills of exceptions 
were allowed. Lord Coke in treating on the statute of 
Westm. 2, 13 Ed. 1 S. 31, which fixed the right to bills of 
exception, says the statute, extends to all actions, real 
personaland mixed; but makes no mention of criminal 
cases. ‘The silence of Lord Coke, so noted for his ac- 
curate learning, and accute observation, should be taken 
as high authority, against the extension oi the statute to 
criminal cases, the words of the statute, “se aliquis implact 
titur’? &c., would seem to apply to civil suits, and to 
persons impleaded therein in contradistinction to indict- 
ments and prosecutions; and Lord Hardwick himself, in 
the case above cited (Ca. Temp. Lord Hardw. 250) con- 
sidered the point not then settled, and stated that it had 
never been determinedjthat a bill of exceptions would lie 
in a mere criminal proceeding. In the case of Sir H. 
Vane, 1 Lev. 68, the court held that a bill of exceptions 


would not lie. “Because (as they said) criminal cases were 
38 
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aprit Term Ot within the statute, but only actions between part 
1836. and party.” ‘This was said on an_indictment for high 
wn treason,has been regarded in the English courts, as set- 
W. & G. Vaughn tling the law, only in cases of treason or felony. It 
may be readily seen how, from actions of a mixed charac. 
ter, gui fam actions, informations in the exchecquer and in 
nature of a quo warranto &c., the equity of the statute 
has been extended to mmor criminal offences. In giving 
a construction to this statute as it comes to us by the 
adoption of the common law, and the statutes in aid there- 
of, down to the 4th of James the Ist,it has become the 
duty of this court to look into the decisions of the Epg- 
lish courts made prior to that period. In doing so we 
find the question submitted for adjudication, an open one, 
to be settled in our courts for the first time. The couusel 
for the plaintiffs in error have cited and relied upon the 

case of Mitchell v. The State,—3 Mo. Dec. 283, as givin 
aconstruction to the statute, in support of the point relied 
on,or as recognizing the authority of the cases cited 
from the English bar, to show that the law has been so 
settled in the English courts. Mitchell’s case was on an 
indictment for murder, and this court decided that he had 
no right to his bill of exceptions. It would have been ex- 
tra judicial to have decided (as the plaintiffs counsel seem 
to think this court intended to decide in that case) that 
bills of exception were allowable in mmor criminal cases, 
The decision of this court cannot be so understood or in- 
terpreted. On the contrary, so far as the point was con- 
sidered, it is clear that the court inclined to the opposite 
doctrine, for whilst the court say: “In minor criminal 
cases bills of exceptions have been allowed ex gratia,” 
they say also “in legislating on the subject of bills of ex- 
ception, they (the legislature) confine themselves express- 
ly and carefully to civil cases. Their failure to provide 
for them in criminal as well as civil cases, whilst they 
were passing upon the subject, is to be taken as “equiva- 
lent to an express denial of them.” This is still the doc- 
trine held by this court. From the language of the origin- 
al statute therefore, and the construction given to it in the 
English courts,—from the silence of our legislature upon 
the introduction of the statute with a knowledge of the 
doubts that had arisen as to its construction as well as 
from the inconvenience and danger that would attend 
the application of the statute to criminal cases, we have 
been led to the conclusion that the plaintiffs in error were 
not entitled to their bill of exceptions in this case, and 
that the same should be disregarded. As the law now 


v. 
The State 
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stands under the revised statutes of the last session of ,prittERM 

the legislature, the plaintiffs would be entitled to their 1836. 

bill of exceptions, but this case originated under the old 

law. Oldham 
v 


on Henderson. 


OxpHam v. Henperson. 


1. The supreme court will not interfere with a verdict and direct a 
new trial, except in cases where the jury clearly erred, and the 
court refused a new trial. 

2. Where a ereditor admitted the receipt of money from his debtor, 
but stated it to be a loan—the admission taken together does not 
amount to proof of payment. 

3. Norcould the amount received be allowed as a set off, unless 
claimed as such before or at the trial. 

4. Where several partners jointly assume, one may be sued, and can- 
not plead in abatement the non joinder of the others. 


APPEAL from the Pike county circuit court. 


Henderson brought an action before a justice of the a a 


peace, for the value of fifty days work at 75 cents per cage, 
day. Henderson had juigment before the justice for his 
demand. Oldham appealed to the circuit court where 
Henderson again had judgment. 

A point arises on the record, on the motion for a new 


trial. The defendant moved for a new trial, and assigned 
several reasons, alleging that the court erred in matters 
of law, but these reasons,one only excepted,have no 
foundation [in] the record. It is also alleged that the 
verdict is against evidence. This motion was overrul- 
ed. 

The evidence given for the plaintiff, was that Oldham 
and one Herring were engaged in building a wind mill 
as partners, that Henderson went to Oldham to engage 
to work as a common hand, and said his price per day 
for labor was 75 cts., and that he would not work for any 
man for less. Oldham offered him 624 cts. per day, which 
he refused; Oldham then told him to come back the next 
day, which he did, and he then sat in and worked fifty 
days. The plaintiff also proved that other hands were 
paid 75 cts. per day, and that some were paid more. 

The defendant proved that Henderson was not as skil- 
ful as some employed but that he made a hand. It was 
also proved that about the time Henderson began to work, 
Herring met him on the road to Oldham’s, and that Hen- 
derson speaking on the subject, said he could work for less 
than 75 cts. per day, that Herring told him to go to Old- 
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ham, and that whatever Oldham agreed to, he would 
agreeto. Thisisall the evidence in relation to the 
diem allowance, except that there was proof that some 
bargain was made. On the trial in the circuit, the plain. 
tiff admitted that he had received of the defendant, a 
few days after he began to work, $4, 25 cents, but that 
he borrowed it of Oldham. 

It is insisted by the counsel for Oldham, that the court 
ought to hve allowed the $4, 25,as a payment, which 
the court failed to do. On the other side it is insisted 
that this was not to be allowed as a payment, nor could 
it be allowed as a set off, unless the set off had been relied 
onat the trial. In this case there was evidence that 
Henderson had received some money of Oldham, but on 
what account or how much does not appear, except by 
his admission on the trial. 


Mr. F. P. Wnhicut for appellant. 


This was an action commenced before a justice of the 
peace by Henderson, against Oldham for fitty days work 
at seventy-five cents per day. ‘The parties regularly ap- 

eared before the justice, who gave judgment against the 
defendant, for $37, 50, being the full amount of the ac- 
count as charged; and from this judgment, defendant reg- 
ularly appealed to the circuit court; as the defendant’s 
defence before the justice, was not reduced to writing, it 
does not appear on the record. At the commencement 
of the trial de novo before the circuit court, defendant of- 
fered a plea that the services if rendered at all, were ren- 
dered for said Oldham, and one Robert Herring as part 
ners,—the account filed takes no notice of the other part- 
ner. Healso stated that plaintiff? had, before the com- 
mencement of the suit, and while at work for them, 
received $4, 25, of defendant; desired to prove the same, 
and to have it taken into consideration in the judgment; 
the court refused the plea in abatement, and ordered the 
trial to proceed without receiving it. The plaintiff then 
introduced his evidence which went fully to show that 
plaintiff had perfornied no labor for detendant except 
what he performed for Oldham and Herring as_ partners; 
that he knew this fact ard looked to each for his pay. 
The defendant objected to the services proved, being re- 
ceived in evidence, on account of a variance from those 
charged, which objection was overruled by the court; 
and the decision excepted to by defendant. 

Defendant then pzoved that he had Jet plaintiff have 
$4, 50 cents, before commencement of this suit, and 
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while he was at work for them; and asked the court to 
allow the same, which the court refused, but gave judg- 
ment against the defendant for fifty days work, at 75 cts. 
per day, (though the evidence did not justify the court in 
giving more than 624 cents per day,) making $37, 50, 
the same as given by the justice; detendant moved fora 
new trial, which was overruled; the points were saved 
by bill of exceptions, and the case brought here on an 
appeal. 

‘The errors of the court below, are: 

ist. The court erred in not receiving the plea in aba te- 
ment. ‘The statute has not altered the common law in 
respect to joint and several contracts. This wasa con- 
tract made by plaintiff with two partners, “all contracts 
with partners,” says Lord Mansfield, “are joint and sev- 
eral, every partner is liable to pay the whole.’’—Rice v. 
Shute, 5 Burr, 2611; Stater v. Lawson, E. C. L. R. 409. 

Hence the common law has not been changed, and it 
has never been denied that a defendant may, if he choose 
plead in abatement, that he has a partner not sued; at 
common law, suit could not be brought ona joint con- 
tract, against one partner unless he was a surviving part- 
ner; yet on a joint and several contract, suit might be 
brought against one of the promisors,~and the judgment 
would have been good, unless the defendant saw fit to 
have his partner brought. in, and this he could only do by 

lea in abatement.—2 B. and P. New R. 371; Powel v. 
zayton. 

In an action against one of several partners, Ld. Mans- 
field in sustaining a plea in abatement, that there were 
other partners not joined, observed, “it is true that a plea 
in abatement usually meets with no favor as being a dila- 
tory plea, yet it is not in all casesa dilatory plea, but 
may be necesrary toa due protection of a defendant.” 
It is material to him in this case, because ifa verdict be 
obtained against all the partners, it is at best prima facia 
evidence that they are all liable to a contribution, and it 
precludes any of them {from resistin? contribution, on 
the ground that there was nota full and fair defence to 
the action; and so in this case, Oldham is charged individ- 
ually,no mention is made for whom or when the labor 
was performed; the evidence to prove his services was 
verbally given, and it might be an impossibility to obtain 
contribution by suit. Besides, the statute says that 
when suit is brought against one of several, it shall be 
brought on the same contract. 
2nd. The proof did no agree with the charge; defen- 
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dant ie charged individually; prout was that the services 
were performed for him and another, here then was a 
variance, and the evidence should have been rejected. 
An account filed before a justice should contain the 
certainty of a bill of particulars, and if plaintiff had 
wished to have given evidence of labor performed for 
the firm, he should have stated it to have been so perform- 
edin his account. ‘The session acts of 1826-7, page 32, 
says “that plaintiff shall file the account on which the de- 
mand is founded.” 
3rd. The $4, 25 cents, advanced by Oldham to plain- 
tiff should have been allowed, and the court did wrong in 
rejecting it. Herring, a witness introduced by plaintiff, 
stated that plaintiff toldhim that he had got some money 
of defendant, but did not state how much; and plaintiff 
admitted at trial, that he had got $4, 25 of defenadnt 
before the commencement of this suit, and afew days af- 
ter he commenced the work, but stated that he had bor- 
rowed the same of said Oldham, and had ever been wil- 
— pay the same. 
nm an appeal from a justice of the peace, the trial is 
had de novo, and the laws to guide the justice of the peace 
are to be the rules of action for the circuit court. The 
revised code of 1825, did not require that an off set be- 
fore a justice of the peace should be in writing, the same 
may be pleaded is the language, and pleading before a jus- 


. tice or in a trial de novo before the circuit court, may be 


ore tenus, and even then need not be formal—R. C. 1835, 
478. 

The session acts of 1831, p. 50, makes it the duty of 
justices of the peace, to hearand determine actions be- 
fore them, according to equity and good conscience, and 
to give judgment in all things ee to right and jus- 
tice ina summary way, without the form of pleading; 
and on appeals the same rules are to govern the circuit 
court. The defendant, then having proved that he had 
Jet plaintiff have $4, 50 cents, which had not been other- 
wise paid, the same should have been allowed as so much 
in satisfaction of his labor. 

4th. The evidence did not justify the court in givin 
more than sixty-two anda half cents per day to plaintiff, 
and the court did wrong in allowing seventy-five cents 
perday. Herring, the partner of Oldham, who was in- 
troduced as a witness by plaintiff, stated that plaintiff 
came to him to hire out, stated that he could work for 
less than seventy-five cents per day, that he sent him to 
Oldham, to make the bargain. The witness present when 
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he came to Oldham, says that Oldham offered plaintiff 624 
cents per day, and plaintiffasked 75. ‘There was no bar- 
gain then made, but was next day when nobody was pres- 
ent. His services were not proved to have been worth 
75 cents per day,and Herring stated that they gave 75 
cents for hands who knew rather more than plaintiff 
about the work, and taking the evidence together, it 
goes stronger to prove that he was not to have but 62¢ 
cents per day, than 75 cents. 


Mr. Cuamorrs for appellee. 


This was an action commenced by Henderson aganst 
Oldham, for fifty days work, at 75 cents per day. 

The suit was brought before a justice of the peace, and 
Henderson had judginent, from which Oldham appealed 
to the circuit court; on the trial in the circuit court, Hen- 
derson again had judgment, and Oldham appealed to this 
court. Upon the trial in the circuit court, Henderson 
proved the services and the price, and that he was em- 
ployed to work by Oldham. It was also proved by the 
same witness, that Oldham and one Herring, were in 
partnership, building a wind mill, and that the services 
were rendered on this mill; and that there was reason to 
believe that Henderson knew that the work was for the 
partnership benefit. 

From this state of facts, the defendant Oldham, moved 
to set aside the verdict, and granta new trial,on the 
ground that the proof varied from the account charged; 
which motion the court overruled. 

The plaintiff, Henderson, on the trial edmitted that he 
had before the institution of the suit, borrowed of the 
plaintiff four dollars and twenty-five cents, which he had 
always been ready and willing to repay him. This the 
circuit court refused to let into the trial, on the ground 
that it had not been plead as a set off in the justice’s 
court, and was taking the plaintiff by surprise; and if al- 
lowed, must compel the plaintiff Henderson, to pay the 
costs. The defendant when the suit was called, offered 
to prove the partnership, in abatement, but the court 
ordered the trial to proceed without regard to this plea, 
and the defendant did not except to the opinion of the 
court in this matter. 

The following arguments are relied upon, to sustain 
the judgment of the court below: 

ist. The court did not err in refusing the non suit or 
new trial, on the ground that the labor was rendered for 
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aPRIL TERM ® partnership concern, and that therefore the proof varied 
1836. from the account charged. 
Ne ai At common law, ever since the decision of the case of 


Oldham Rice v. Shute,—5 Burrows, 2611, by Lord Mansfield, it 
Vv. 
Henderson. 


has been held, that the contract of copartners are joint 
and several, and that the plaintilf may sue one or all at 
his election, and that the only way that the defendant 
could compel the plaintiff to sue all was by plea in 
abatement.—See 1 Chitty’s plead. 30; 18 Johns’. Rep. 
481; 6 Cranch’s rep. 265; 16 Johns’. rep. 166; 4 Hen. 
and Man. rep. 311; 2 Starkie Ev. 129. If the defendant 
fails to plead in abatement, and the nonjoinder does not 
appear on the record, it amounts to a watver of his right 
to take advantage of the nonjoinder, and he becomes lia- 
ble for the whole amount. But whatever doubt may 
have heretofore been entertained as to the effect of this 
rule upon copartners, (see 18 Johns.’ rep. Spencer's 
opinion of Mansfields’ decision) our statute on contracts 
has put the question to rest.—see revised laws 1825, p- 
215, sec. 4, for it gives the right to bring cuit upon the 
joint obligations and contracts of coparthers against any 
one or more of them. Consequeutly, since the passage 
of that statute,if the plaintill chooses to sue one only, 
neithera plea inabatement nor any other objection can 
be urged by the defendant for the nonjoinder; since that 
act the plaintil has his election to join all the obligors or 
not, as he pieases. 

Qnd. The court did right in refusing to allow the §4, 
25, asa part payment, for the reason that by the papers 
and record of this case, it will appear that it was not 
claimed as aset ofl, or payment im the justice’s court, 
and it would be a most unjust doctrine to say that the de- 
fendant might hold back this until he came into the cir- 
cuit court, and there offer it, and thereby put the plaintiff 
into the costs. —See revised laws, 1825, page 228, sec. 138. 
If the defendant had claimed it before the magistrate, the 
plaintiff woulc have allowed it, but whether he would 
claim it or not, was in his own discretion, and as. this 
court said in the case of Martin v. Burton, decided at 
the last term of this court,“the law ought not to work 
injustice.” Again, the circuit court is bound on appeal, 
to try the same thing that was tried below, and they can- 
not admit a set off to be allowed in that court, which was 
not claimed before the justice. If the defendant wants 
to claim his set off, he must file it before the justice,—see 
revised laws, 1825, p. 478, sec. 16, and if he fails to do 80, 
he waives his right to have them adjudicated upon in that 
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cause. But the facts in this cause, shows that it was not pri, TERM 
a payment,and could not be so regarded. On a claim of 1835. 
payment either under the general issue or on the special Were 
plea of payment, the onus of proof restson the defend- Oldham 
ant, and he must show, first the payment of the money, v. 
or its equivalent; second its application to the particular Henderson. 
debt.—See 3 Starkie Ev. 1084. 
The facts in this case show expressly that it was not 
to be applied to the discharge of this debt. It wasaloan 
of somuch money, as stated by the plaintiff, and it was 
optionary with the defendant whether he would let it go 
in discharge of that debt or not. Had that amount been 
paid in discharge of so much of the debt, the case might 
be different, or if it had been a payment in discharge of 
debts generally, without directions to the application, 
thereby giving the plaintiff the right to apply it, the case 
might be different. But in the present case the plaintiff 
had no right to apply it to the discharge of his debt, nei- 
ther could he know until the trial in the circuit court, that 
the defendant would consent to such an application. 


Opinion of the court, was delivered by McGinx J. 

As tothe question whether the court ought to have Opinion of tho 
granted a new trial, we are of opinion the court did right court. 
torefuse it. It is only in those cases where the circuit 


Shine . : : , . The supreme ct 
court clearly erred, that this court ought to interfere; Wii) not’ interfere 


some members of this court would find the same verdict witha verdict and 
the court below did, and some would not. This diversity direct a new trial, 


° 6 P , : ss .except in cases 
of opinion, is of itself a sufficient reason to prevent our Vio. ihe jury 


interference. clearly erred and 
With regard to the point whether the court ought to the court refused 
have allowed the defendant a deduction of $4, 25, which * "°™ it 
the plaintiff received of the defendant, we are of opin- Where a creditor 
ion that it was properly rejected, and disallowed. There admitted the re- 
was some proof that some money was received, but the f°!P* pt money 
amount was only proved by the admission of the plain- put stated it to ba 
tiff, and the same admission that fixes the amount, ex-2 loan—the ad- 
pressly fixes the fact that the money was advanced and "08 — en 
received as a loan; for this reason, the court could not al- amount to proof of 
low it asa payment, nor could it be allowed asa set off, payment. 
unless the defendaut had before, or at least at the trial, ~<a be 
put in hjs claim to it by way of set off. The record does allowed as a set 
not show that any such thing was done. off, unless claim- 
The plaintiff in error has made one point of law, aris- = oo 
ing from the evidence on the trial. It appeared on the wh. several 
trial, that Oldham and Herring were partners, and that partners jointly 
the work was done for both; the suit was brought against assume, one may 
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aprit Tens Oldham, and the charge in the piaintiff’s account was 


1886. against Oldham only. ‘The defendant offered to set this 
wa 3 matterup in abatement of the plaintiff's action, on the 
Oldham — ground that where all the defendants are not sued in ca- 


¥- ses of copartnership and joint contracts, the nonjoinder 

Henderson. yay be pleaded in abatement The court refused this 
be sued, and can- defence. : be : 
not pleadinabate- On the part of Henderson, the 7, section of the act 
ment the nonjoin- concerning contracts and promises, (R. code, 117,) is re- 
der of the others. 04 on: whichsays: ‘In all cases of joint obligations, 

and joint assumptions of copartners or others, suits may 

be brought and prosecuted against any one or more of 

those who are so liable.” We are of opinion that this 
statute fully covers the case. ‘The case of Rice v. Shults 
from Burrow, has been cited by the other side, to show 
that the case at bar, is not covered by the statute. That 
case proves this, that when one of a partnership is sued 
alone, he my say the contract is joint, and claim to have 
all the partners sued together, by pleading the matter in 
abatement, or he may consider the contract as several, 
waive his right to plead in abatement, and plead to the 
merits, and cannot claim on the trial, a non suit, on the 
ground of the nonjoinder. But the statute says if the 
assumption of partners is joint, any one of the partners 
may be sued alone. This declaration of the statute can- 
not be true, if it be true that when so sued alone, he may 
plead the nonjoinder in abatement, and defeat the plain- 
tiff’s action. 

But itis argued that the statute does not apply to this 
case, because it treats of joint assumptions only of part- 
ners, and that at common law, every joint assumption of 
partners is not joint only, but joint and several; this is 
only a verbal criticism; before this statute, the defendant 
might elect to consider the contract joint, by his plea in 
abatement, or he might waive that benefit and Jet the 
plaintiff proceed on the contract as ona several one; the 
statute takes away the right of the defendant and gives it 
exclusively to the plaintiff. ‘The judgment of the court 
below is aflirmed with costs. 
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Tue Stars v. McBrips. APRIL TERM 
1836, 


t. Where one gen. assembly proposes amendments totheconstitution Coes 
of the State, which are ratified and adopted by the next gen. assby, 








the supreme court may yet look into their proceedings, to see that The State. 

all prerequisites have been complied with, and that they have been M Brid 

adopted by proper majorities. cbrice 
2. Anamendment which is ratified by two thirds of a quorum—that | 4 393 





is two thirds of a majority of all elected, is ratified by two thirds |,39 433] 
= 





of that house, within the meaning of the constitution. = 
3. The lst amendment proposed by the 7th and adopted by the 8th ‘as = 
genl. assby. which vacates the offices of the judges of the circuit rate 
court—is an independent amendment, and can well stand alone. “ a 
‘ vi 


‘The said amendment is valid, and vacated the offices of the judges 
of the circuit courts on the Ist of January 1836. 


QUO WARRANTO. 










Statement of 
case. 





The information charges that the defendant claiming 
of right to act as judge of the circuit court for the second 
judicial circuit of this State, did without any legal com- 
mission or authority, exercise and transact certain busi- 
ness, rights, duties, &c. of the oflice of circuit judge, for 
said circuit &c. ‘The defendant pleads a commission of 
judge of the said circuit court; granted to him by the 
Governor of the State,on the 11th day of December, 
1830. ‘To this plea the circuit attorney demurs. 










Mr. Cuampers, circuit attorney, for the State. 





This is an information in the nature of awrit Of QUO ayoument of 
warranto against Priestly H. McBride the defendant, re- counsel for the 
quiring him to shew cause by what authoity or commis- State. 
sion, he exercises the duties &c. of the office of circuit 
judge of the second judicial! circuit. There are three 
counts,each of which charges a usurpation of the office 
of circuit judge, since the first day of January 1836. 

To this information the defendant plead a commission 
from the Governor, for the office of circuit judge, dated 
the 11th day of December 1830; and a qualification 
thereon dated, the 14th day of Febuary 1831; and con- 
cludes that by this only, he claims the right to exercise 
the aforesaid office. ‘The State demurred to this plea, 
and offer the following reasons to sustain the demurrer. 

That by the constitution of the State, this commission 
was vacated on the first day of January 1836; and there- 
fore the commission does not answer the information. 

The constitutional provision above alluded to, is the 
amendment; and proposed by the seventh and passed by 
the eighth general assembly, and by them promulgated as 
duly passed. 
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In support of the demurrer, I contend: 

First, that this amendment having been passed and 
promulgated by the eighth general assembly, asa part of 
the constitution, (the general assembly having the power 
to amend the constitution,) this court is bound to recive 
and give it the effect of a constitutional provision. It 
being an act done by the general assembly, not in their 
capacity of ordinary legislation, but the exercise of sove- 
reign authority ina conventional capacity. 

Authorities cited.—Rawl. on constitution 16,15; 3 
Cond. Rep. 585; Story’s com.p. 134, sec. 178 p. 24; 
Vattel’s law of nations, 1 book, 63rd; Hoffman's legal 
out lines, 365; 6 Cranch 145, 130; 1 Cranch’s Rep. 165, 
170: Tucker’s notes on Blac. 13, 16, 18; Biglow’s dig. 
204; 2 Dale 308: Webster’s Chandler v. Sect. of war; 
1 Kent 295, 268, 270; State constitution. 

Second, that the general assembly, are by the law, the 
judges of whether all the requirements of the 12th article 
of the constitution have been complied with; and that 
upon the enrolement of thisamendment, it become a re- 
cord of such complete verity, that no averment can be 
made against it, on the ground of its being improperly 
proposed, published, or passed; and that the enrolment 
estops this court from going behind the enrolment, and 
hearing any testimony upon the mode or manner of its 
being proposed, published or passed. ‘That mo issue can 
be framed which will justify this court in hearing any 
such testimony. 

Authorities. —1st Coke’s Littleton, sec. 175; B. Plow. 
97: Gilbert’s Ev. 5: 2ndv. Evans app. Pothier 132: 1 
Cond. Rep. 172: Phillip’s Ev. 218: 2 Bac. Abi. Title Ev. 
F.: 1 Starkie Ev. 161, note 1, p. 165: 7 Johns.’ Rep. 38 
1 Chitty’s plead. 30. 

Third, that the amendment was passed by the compe- 
tent authority, and that its provisions are such as the 
power passing, might in conformity with its powers, 
propose and pass, and can have an effect (to wit: vaca- 
ting the offices of the circuit judges,) and this court are 
bound to give it that effect. 

Authorities. —3 Con. rep. 593, 4: State con. 276: Ja- 
cob’s dic. title amendment: Rev. statutes 469; Back. 
Ab. Tit. statute: 4 Cond. rep. 544, 558, 571: 3 Ccnd. 
rep. 583: Federalist No 84, p. 369: Gentry and wife v. 
Fry: (not reported) Kent 236: 1 Blackstone 478. 9 Cran. 
43, 292: Webster’s speech p 197, 8: 2 Blac. com. 36, 
267-8, 271-2, Ibi. 233: Raw. 16: Hornetheus’ speech 
end adeptory F. C.: Randolph, same: Tucker’s notes on 
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Blac. 25-6: 2 Dall, Rep, 304: 5 Cond. Rep. 570; Tuck- ,prit reRM 
er’s notes on Blac, 20, in poini: 1 Cond. rep. 172: 1 Kent 1836. 
266, 268, 270, 427: 5 Cond. rep. 228: 8 Coke’s rap. 88 Vem 
cited in 2 Term, 748: Revised laws 1825, p 267, sec.5, TheState 
26, 27: Session acts 1827, p. 18,sec. 4,5, 7, 9; 4 Cond. ve 
rep. 576-77: Tucker’s notes, 64, 48-9, note 5: Hoffman’s McBride. 
outlines 114,377, 295: Dr. Lame on Be. 77 note: Story’s 

com. 134: Wilson’s speech 18, 19, 20. 

Fourth—If the court say, they may have testimony 
concerning the action of the general assembly, as to the 
proposing, publication and passage, to invalidate the 
amendment; [ contend that they can only hear that 
evidence upon an issue properly framed. 

Fifth—That the journals of the two houses cannot be 
used as testimony to invalidate or deny the verity of a 
statute law or an amendment to the constitution. 

Sixth—If the court say that they can go behind the 
enrolment and promulgation by the eighth general assem- 
bly and hear testimony, and that the journals will be re- 
ceived as that testimony, I contend that from the journals 
of the two houses of the seventh and eighth general as- 
semblies, it will be seen that this amendment was duly 
proposed, published and passed. That the seventh gener- 
alassembly proposed four distinct propositions. Ist a re- 
peal of the present tenure of the offices of the judges. 2d. 
an ouster of the incumbents of the circuit conrt bench 
in 1836. 3rd. A new mode for the appointment of 
their successors. 4tharepeal of the tenure of the office 
of clerks and a new mode of appointing the same; and 
that of the four distinct propositions, the 2nd and 4th 
were adopted, and the 1st and 3rd rejected by the eighth 
general assembly. 

Authorities.—Journals of 1832 and’3, p 84-5, 89,°159 
60, 162-3, 172-4. Ibid. senate, p 151, 162,172, 177-8; 
house, 211, 230; senate, 199; journals, 49, 55, 58, and 
following senate 10. 53-3, 4, 5,59, 61 to 65, 89; house 
do. 155, 157, 162,170; senate, 125. 

Bac. Abi. construction of statutes: Jeflerson’s manu 
Federalist 253. 

From all these reasons and the authorities, I insist that 
the court must sustain the demurrer, and give judgment 
of ouster against the said defendant, for his unlawtul ex~ 
ercise of the duties of circuit judge. 


Opinion of the court by Tospxins J. 
The question raised for the decision of this cour tis, 
whether at the last general assembly, such change ‘was court 


Opinion of the 
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APRIL TERM made in the constitution of this State, that on the first 
1836. day of January 1836, the defendant ceased to be judge by 
w= ~=svirtue of the commission set out in his plea: the acts 
The State charged against him being done and performed since that 
time. 

In the 12th article of our constitution, it is provided 
that the general assembly may, at any time, propose such 
amendments to the constitution as two thirds of each 
house shall deem expedient: which shall be published in 
all the news papers published in this State, three several 
times, atleast twelve months before the next general 
election: and if at the first session of the general assem- 
bly after such general election, two thirds of each house 
shall, by yeas and nays, ratify such proposed amendments, 
they shall be valid to all intents and purposes, as parts of 
this constitution, provided that such proposed amend- 
ments, shall be read on three several days, in each house 
as well when the same are proposed, as when they are 
finally ratified. At the last session of the general assem- 
bly, certain amendments proposed by the preceding as- 
sembly, were acted on and declared to be finally ratified, 
The first. and that on which the case now before this 
court must be decided, is as follows: 

“That the offices of the several judges of the circuit 
courts, within this State, shall be vacated on the first day 
January, 1836.” 


v. 
McBride, 


of 
y one genl. J rs : : 
nt Pe ee- For the State, it is contended by the circuit attorney, 


ses amendments that the proposed amendments being declared by the 


ge ea gencral assembly to be ratified, it is not permitted to this 
mony 


which are ratified court to look into the matter to see whether the general 
and adopted by assembly have pursued the power granted to them in the 
reek — nae twelfth section of the constitution. I*or the defendant, 
preme court may it is contended thatit is the duty of the court to examine 
yet look intotheir strictly, the whole matter, and that if on such examina- 
ger ge bane tion, it be found, that the two houses have not strictly 
sites have been pursued their power, it then becomes our bounden duty 
complied with, to decide that the section above cited is of no eflect: and 
reli tof wy that the commission of the defendant is still in full force, 
proper majorities. it being to continue in force during good behaviour. It is 
further contended that this amendment proposed by the 
seventh general assembly, was not ratified by two thirds 
of the senate of the eighth general assembly, as required 
by the 12th article of the constitution of this State, and 
that the amendment itself was not in itself an indepen- 
dent proposition: that another amendment proposed by 
the seventh general assembly, on which this is alleged to 
have been dependent, having failed, this shared its fate. 


i ee ee a a 
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The constitution of this State, requires that each offi- 
cer, whether civil or military, shall before entering on the 
duties of his office, take an oath or affirmation to support 
the constitution of the United States and of this State, 
and to demean himself faithfully in office. In pursuance 
of the duty imposed by this oath, it has become quite a 
common business of the courts to examine the acts of the 
legislative body, to see whether any of them infringe 
the constitution, and to declare that such acts or parts of 
acts as are repugnant to the constitution, are not the 
Jaw of the land, and are therefore of no force. No edu- 
cated man at this day denies this right to the courts. On 
the contrary, it is considered a base abandonment of 
duty fora judge to hesitate, when it becomes his duty, to 
examine the acts of the more powerful branches of the 
government. If then, the constitution be the supreme 
law of the land, it becomes the duty of the judge to look 
into and understand well this firstlaw of the land. The 
general assembly, acting itself under a power granted by 
the convention, can only change the constitution in the 
manner presented to it. 

Is then, this court, each member of which is sworn to 

support the constitution, that first law of the land, to be 
told that they are not to enquire what that constitution 
is. : 
We are told that this isa matter which the people have 
confided to two successive general assemblies, and that 
their declaration of what is done, is to be to us, evidence 
that the thing is done, they being sworn as well as our- 
selves, to support the constitution; yet we look into the 
acts of each general assembly, and if we find any of its 
acts violating the constitution, we declare such acts null 
and void. 

The general assembly, or two general assemblies in 
succession, are but public servants,and it is disrespect- 
ful to them to say, that their acts will not bear inspection. 
If then, they will bear inspection and if, as we believe, 
they have left behind them evidence of what they have 
done, why need we, whose duty it is to observe the con- 
stitution as the supreme law of the land, hesitate respect- 
fully to approach and examine those proofs, and see if in- 
deed the constitution of 1820 has been changed, or if by 
neglecting to pursue the course pointed out by the 12th 
section of the constitution, they have failed to give to 
their acts the validity of constitutional acts. To tell us 
that the people have reserved to themselves the sole right 
of looking into this matter, is to tell us that we are sworn 
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aPRILTERM tO SUpport acostitution Which we are not permitted to 
1836. know. 
NF ad The first objection of the defendant’s counsel is, that 

The State this amendment did not pass the senate by a majority of 

ve two thirds of that house. The senate then consisted of 

McBride. twenty-four members, and it appears that seven voted 
An amendment @@ainst,and fifteen for it. The question to be solved is, 
which is ratified What is the meaning of the word house, as used in the 
by two thirds of a constitution; does it mean all the members elected, or 
ee a '* does it mean any number sufficient to constitute a quo- 
majority of all e- rum? ; : ; 
lected, is ratified Inthe 17th section of the third article of the constitu- 
by two thirds of tion, the word house is mentioned as consisting of all 
that house, within ’ ag 
the meaning of the members elected. “A majority of each house shall 
the constitution. constitute a quorum todo business.”’ The word house, 

is frequently used in the same article as “each house 
shall appoint its own officers” &c. 

“Neither house shall, without the consent of the other, 
adjourn for more than two days at any one time” &c. 
To cite further instances, would be useless. The word 
house, as used in the constitution, may then, either be 
the whole numbe: elected to that house or a majority of 
itsmembers. The most common meaning of the word 
then, being a number of members sufficient to constitute 
a quorum to do business, it is our opinion that fifteen 
members of the senate having voted for this amendment, 

. and seven only against it, two being absent, it was pass- 
ed by the required number of votes. 
—s Next, is it such a proposition as is independent and 
beat vapaned by can stand by itself? We are told by the counsel, that it 
the 7th and adop- Was proposed in connexion with another, and that having 
ted by the 8th ge- fallen, this must be nugatory. The proposed amend- 
neral assy. was, ment alluded to, is this: The judges of the circuit court 
of the judges of &c. shall hereafter hold their offices for the term of six 
ey ae years, and until their successors are duly elected, com- 
Man ache and. Missioned and qualified” &c. 
ean well stand a- Itis not at all improbable that the seventh general as- 
lone. sembly might never have proposed the amendment above 
mentioned to have been ratified by the eighth, had they 
not expected this other by them proposed, to have also 
been ratified. But that they did not intend the one to 
be dependent on the other, is satisfactorily enough prov- 
ed by the fact, that they were submitted as separate and 
distinct propositions ;—that ratified, is at all events capa- 
ble of standing alone. 

The said amend- ‘his court then, being of opinion that the constitution 

ment is valid;and of this State is sochanged by the action of the seventh 
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and eighth general assemblies, that the offices ofthe judg- prin Term 
es of the several circuit courts within this State, were 1836. 

vacated on the first day of January 1836; are of opinion wenn 
that Priestly H. McBride, in discharging the duties of The State 
judge of the circuit courtof the second judicial circuit, 
by holding courts &c.,has been guilty of usurpation of 
olfice, and do adjudge that he be ousted therefrom. ‘The vacated the offi- 
court further, consideting that no evidence has been ol- ces of the judges 
fered to charge the defendant with any evil intent in this age ge 
allair, and it being probable that he acted from mistaken oi January 1836. 
views only, will not avail itself of the power given by 
law, to impose a fine on him, and condemn him to pay 
the costs only of this proceeding. 

40 


Vv. 
McBride. 
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THIRD JUDICIAL DISTRICT.—June Term, 1836. Adams & others. 






Ricuarnson v. ADAMS AND OTHERS. 





I, Billin equity—bill states that one A. died leaving a will, and let- 
ters of admr. with the will annexed were granted to compt. and the 
widow of the testator—that she took possession of the ms th estate 
and compt. merely aided her with advice &c.—that after her death, 
. one of the present defs. was her executor and residuary legatee. 
A legatee under the will of A. brought his bill in equity against 
compt. for the amount of his legacy, and made B. and others defend- 
ants to that bill—and obtained a decree in his favor.—Bill prays that 
B. the exec. of A’s admx. may be compelled to refund the amt. he 
paid under the decree. 

Held, that the legatee was clearly entitled to satisfaction from the 
personal representatives of A.—that the decree in his favor was con- 
clusive of the amount of his legacy—and that compt. who was com- 
pelled wel the legacy, had an equitable claim for it on the admx. 
of A. and since her death, on her execr., one of the personal defs. 

‘The compt. is not concluded by the fagt, that one of the present 
defs, was made a co-defedant with him in the suit brought by the 
legatee—because he was improperly _ with him in that suit, 
and moreover, itdoes not appear that the same matters were litiga- 


ted. 

















oe 








APPEAL from the Franklin circuit court. 










Opinion delivered by Wasu Judge. 
‘This was originally a suitin chancery, commenced m Statement of the 
the Franklin circuit court, by Richardson, the appellant, °#*¢- 
against the appellees; Richardson’s bill was demurred to 
in the circuit court, and a decree entered up against him 
dismissing his bill, to reverse which, he has appealed to 
this court. 
The bill states that one William M. Fullerton died in... ; ; 

: é : : ill in equity.— 
July 1829, having previously made and published his last pi)) states, that 
will and testament, whereby he devised to his wife Sarah, one A. died, leav- 
all hig property, realand personal, during her life: and re ap egg 
upon her death the one half of his said estate (except the the will annexed, 
slaves, Brister and Winney, who were to be free) was de- were granted to 
vised to one Jesse Frier, provided he should ‘continue to Compt. and the 


é é ae : é widow of the tes- 
live with said Sarah, until he arrived at the full age of tator—that she 
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jun Term twenty-one years, and Frier was to have also one year,s 
1236. schooling, to be paid for out of the said estate. In case 
nm @o oof the forfeiture of the legacy by Frier, the said Sarah 
Richardson Was to have the whole estate. The will was duly prov- 
ed and letters of administration with the will annexed, 
granted to the complainant and said Sarah Fullerton; that 
took possession of Sarah Fullerton took possession of the whole estate, an 
the whole estateinventory and appraisment of which was made out and 
ty sided seigeree returned, shewing an amount of property to the value of 
cdvice &¢.—that $1580, 55 including the two slaves, Brister and Winney, 
after her death, who were valued at $762, 50—that none of the property 
page na on or eflects of said estate, came into the hands or possess- 
executor and resi-1on of the complainant, who merely aided said Sarah in 
duary legatee. A the administration thereof;—that Sarah Fullerton died in 
cal the month of December 1631, having made and published 
his bill in equity @ Will, which was duly proved, whereby she devised to 
against compt. for Mark W. Ware, one of the defendants, a horse worth 
pone pO forty-five or fifty dollars, and a saddle and bridle, and di- 
B. and others de-rected that he should be taught to read, write and cypher 
fendants to that &c.—-to the defendant, Nancy Ware, she devised one 
cee cs ia bis Hundred dollars;—to the negro man Brister, another of 
favor.—Bill prays the defendants who was to be free at her death, she de- 
that B. the execr. vised a horse worth forty-five or fifty dollars;—to the 
“gga oar ga wile of the other defendant, Phineas Adams, she devised 
refund theamt.he the negro woman Winney, for life,—remuainder to the 
paid underthe de- defendant Phineas, who was also declared to be residua- 
cree. . ry legatee and executor; that Phineas Adanis proved the 
will, and took upon himselfthe burden of the execution 
thereof, and took into his possession, all the property, 
both real and personal, of which the testatrix died pos- 
sessed;—that he made and returned an inventory, shew- 
ing the personal estate to be worth $636, 044, and that 
there was other property and effects of the estate of said 
Sarah, which came to the nands of said Adams as execu- 
tor, and of which noinventery was made of the value of 
at least $500, the bill exhibits copies of both the wills 

and of the inventories mentioned. 
The bill charges that the complainant never was pos- 
sessed of any part of the estate or effects of William M. 
Fullerton, and that Sarah Fullerton took the whole; that 
after the death of said Sarah, the complainant made a 
final settlement according to law, with the county court 
of Franklin county at the Nov. term 1832, that he was 
then erroneously charged by the county court with the 
sum of $511, 23, which under the order of said court 
was paid over to the defendant Phineas Adams as execu- 
tor of Sarah Fullerton, who receipted to the complainant 


Vv. 
Adams & others. 
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for the same &c. ‘The bill exhibits a copy of the record 
of the settlement with the county court; the bill further 
charges, that at the November term 1833, one Robert B. 
Harrison as assignee of Jesse Frier, filed his bill in the 
Franklin circuit court, against the complainant together 
with Jesse Frier and the defendants to this bill, to recov- 
er the legacy bequeathed to Jesse Frier by William M. 
Fullerton; in which suit such proceedings were had, that 
the bill was dismissed, as to all the defendants therein, 
except the present complainant; and that as such com- 
plainant, a decree was entered up, that he pay to said Har- 
rison, S402, 84, withcosts &c. which amount the com- 
plamant was ¢c ompelled to pay onexecution &c.—The, 
bill exhibits a transcript of the record in that cause, and 
prays that the defendants be made to refund and for gen- 
eral relief; the defendants demurred to the bill, and had 
a decree in their favor dismissing the bill, to reverse 
which Richardson has appealed to this court. 

The counsel for the appellees in support of the decree 
of the circuit court, rely mainly upon the want of equity 
in the bill, and the former adjudication of the rights of 
the parties respectively in the decree between Harrison 
assignee of I° vier and the present complainant, who in 
that suit, was aco-defendant with the defe ndants in the 
present suit &c. and insist that the decree in favor of 
Harrison,must have been rendered against the present 
complainant upon the cround that he lone was to be 
held responsible for the amount of Frier’s legacy; either 
because he had committed a devastavit upon the estate 
of William M. Fullertoa, orin the course of his adminis- 
tration upon said estate, had become indebted to the pres- 
ent defendants, as devisees and legatees of Sarah Fuller- 
ton, to the amount of the legacy claimed by Harrison the 
assignee of Frier &e. 

lor the appellant it is conte nde cd that Harrison was 
entitled to satisfaction of Frier’s legacy out of the es- 
tate of William M. Fullerton, and that the decree in favor 
of Ifarrison is conclusive to establish the amount of the 
leg LCV. 

2nd. That the estate of William M. Fullerton having 
been appropriated by Sarah the widow and administra- 
trix to her own use, she im her life time was, and her 
adihinistrator now is liable to pay the amount of the 
legacy recovered. 

3rd. That the recovery having been against the com- 
plainant as administrator of Wm. M. Fullerton, and the 
assets of that estate, having been appropriated by Sarah 
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junetrerm Fullerton to herown use, the complainant has in equity 

1836. a just claim against the administrator, and residuary lega- 

wns ~=—sttee of said Sarah, to the extent of the assets in his hands 
Richardson &c. 

roe & iti 4th. ‘That the complainant is not concluded by the 

fact that he was a co-defendant along with the present 

defendants in the suit brought by Harrison, because it 

does not appear that the bill was dismissed as against the 

present defendants, and a decree entered up against the 

complamant upon the merits, or that the rights and mate 

ters now litigated were in fact litigated, or in any way 


pressed upon in that action &e. 
Opinion of the 
court. It seems tous that the positions contended for by the 
Held, that the leg- counsel for the complainant, have been well taken in this 
aice was clearly case,—it is clear that the personal representatives of Will- 
( ( entice * } : <* ern . . 
entitled to satis-lam M. Fullerton, were the persons to whom Frier or 
fuction from the,. : : ce ‘es “oi ! ; ill 
personal represc n- his assignee had to look tor the legacy leit him Dy the Wil 
tativesof A.--thato; the said Williain: the remainder, after Sarah Fuller- 
he decree tt 1s . > "| ; hie wwii. 

the decree in listonts death was in the legal possession of William Ful- 
favor was conciu- : H te a ; 
erton’s administrator, t » applied and disposed ot 


sive Gtthe amount adn 


of his legaey—aecreeably to the will of the said Wallram. he present 
™ defendants were improperly joined with Richardson in 


the action broueht * flarrison. and the bill may well 


and that ¢ 

who was con 
led to pay the | 
acy, had anegnit- have been « 


hi 
sf dato for itm : é ; make ; 
sad apace Vhe decree of the etrcuit cour : therefore reversed and 


ismissed,. as acainst them, for that reason. 


on the admx. : : : ; ; ; 
A.and since her tie Cause reimande or further proceedings with this 
death, on her eo opinion. 
ecr. one oi . : 
pres¢ nt dets. aYEn { rani pmaihte 
The compl. is not 

: 1 ray ml 7 ed 7° . ‘ 
concluded by the lhe appelant contends, Ist, that frier o1 his assignee, 
act at ne 7A a PP ae nts ’ "es ‘ eer Soe , 
+ elem 2. Was entitled to satisfaction of tne legacy to him out ol 
he presen aets, > . Sie : $ ° 
was made a co-de- the estate of William 
fendant with him 2 That the recovery by the; ssionec of ’rieris con- 

hesuit brought .1,,.3 1 rie eld oe 
vag ue Ore’s’™ clusive to establish the extentof his demand. 
ry ne itegatee— cay ’ —— ; - . an . ; 
AO ; 3 That the estate Hillam Mf. Fullerton, having 
because he wa e 
improperly joined been appropriat dby Sarah, the widow and administra- 
in that ¢,3, ‘tea ee Woe _ 
with him in th trix toher own us ‘ein her jifetime was, and her ad- 
suit, and more-— .. | é : : 
sacs looe not iMistrator, now ble to pay the amount of said re- 
over, It dor hit 
the covery.—2. 


that 


appe ar 

a, a ears 4. ‘Thatthe recovery having been against the com- 

were litigated. : elgseck' : 
plainant as adm. of Fullerton, and the amount paid by 
him, 1s 10 uty adjust clanm acnuinst the admr. and restr 
duary legatee of Saral levton, to the extent of the 
assets in his hand 

ry. Peg ‘ } }° ¥ :: a } 4 . ‘ Antenne 

5. ne fact that piantui and defendants were parties 


tothe bill of Tlarrison, does not conelude the plaintil, 
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because it does not appear that the bill was dismissed as 
against the present defendants on the merits, and second- 
ly, the matters now in controversy were not litigated, in 
that action, new and distinct rights are introduced.— 
Nafee v. Watee, 7J.C.R. 1. : 

The case of Davoue v. Fanning, 4 John. C. R. relied, 


315 


JUNE TERM 
1836. 

LION (a 
Lindell 


ve 
The President, 
Yirectors & Co. of 


on by deft. was an attempt to open an account settled the Bank of Mo.— 
ina former suit, in which plaintiff was a defendant and Rutgers v. same. 
in which precisely the same rights and interesfs of the 
plaintifl, sought to be enforced in the new suit had been 
expressly decided. 


Counsel for the appellee cited: 

ist point. Davoue vy. Fanning, 7th Johnson’s chance- 
ry reports, 199; Pevine v. Dunn, 140; French v. Shat- 
well, 6th vol. 235; Holmes v. Remson, 7th vol. 2, 6; 
Senifrar v. Hoot, 1st vol. 47; Lupton v. Lupton, 2nd vol. 
626-7; also 5 Cranch, U.S. reports. 

Qnd point. White v. Aylesworth and Wood in 9th 
vol.of Johnson’s common law reports, page 232; also, 
Jones v. Savien in 8th vol. of same reports, page 453; 
also, Lausing v. Eddy, in ist vol. of Johnson’s chancery 
reports, page 49; also, Penny v. Martin,in 4th vol. same 
reports, page 566; Foster v. Wood, in Gth vol. of same 
reports, page 67. 


ek 


LINDELL Vv. Ture Preswoentr, Dinecrors & Co. or THE BANK 
oF Missouri—Rutcers v. saME. 


Both the above cases are precisely like the case of Lin- 
dell v. The President Directors & Co. of the Bank of 
Missouri, decided by this court October 1835, when the 
judgment in favor of the Bank was reversed, the judge- 
ments in both the above cases, are reversed with costs. 








316 SUPREME COURT OF MISSOURL 


JUNE TERM Hint v. Fiernan & Mastin. 
1836. 


wee = Anentry by the clerk that judgment was confessed in open court— 
; and that the amt. was liquidated by the clerk, ata certain sum, is 
Hill not a judgment of the court, on which a recovery can be had. 


Vv. 
aaa ERROR from St. Louis circuit court. 


Opinion delivered by Wasn Judge. 

This was an action of debt commenced in the circuit 
court by the Fiernans and Maslin against the plaintiff in 
error; in which the defendants in error got judgment, to 
reverse which, Hill has come with his writ of error to 

Statement of thethis court. ‘The facts are all preserved on the record, 
oe from which it appears that on the 30th of October 1834, 
Michael Fiernan, Peter Fiernan and Michael M. Maslin, 
filed their deciaration in the St. Louis circuit court, 
against William Hill and James Hill, on which a sum- 
mons issued, commanding the sheriff to summons the 
defendants to answer Michael Fiernan, Peter Fiernan 
and Michael M. Maslin, of a plea that they render unto 
them the sum of $5000, which they owe &c. Service of 
the writ was on William Ilill, James Hill not found. At 
the November term 1834, William Hill pleaded, and the 
plaintifis replied. The plaintiffs then asked and obtained 
leave to amend their declaration, which was afterwards 
done, by filing four additional counts; the first of which 
commences thus: “Michael Fiernan, Patrick Fiernan 
and Michael M. Maslin, for whom by the name of Mich- 
ael Fiernan, Peter Fiernanand Michael M. Maslin plain- 
tiffs a writ issued returnable at last term, against William 
Hill and James Hill defendants, complain of said William 
Hill and James Hill of a piea that they render to the said 
plaintitis, Michael and Patrick Fiernan and Michael M. 
Maslin, the sum of 8$1239,14, for that whereas the said 
plaintifls heretofore to wit: on the 5th day of December 
1820, in the District court of the United States, for the 
western district of Pennsylvania, and by the considera- 
tion and judgment of the said court, recovered against 
the said defendants and one John Hill, now deceased, 
which said defendants and said John Hill, had been at the 
time of this demand, suit and judgment, trading under 
the firm of Walliam Hill and brothers, the sum of $1071, 
63, above demanded, which in and by the said court, were 
then and there adjudged to the said plaintiffs, under the 
name and style of M. and P, Fiernan and company, of 
which said firni of M. and P. Fiernan and company, 
(above plaintiffs) were the sole partners at the time of 
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this demand, suit and judgment, for the damages which june Term 
they had sustained by reason of the non performance of 1836. 
certain promises &c.”” The declaration then proceeds in e\-—™w 
theusual form. ‘The plaintitis afterwards withdrew the Hill 
original declaration, and all the counts of the amend- ; 
ed declaration, except the first above set forth; to this, 
the defendant pleaded, 1st. Nul tiel record. 2nd. That 
Michael Fiernan, Peter Fiernan and Michael M. Maslin, 
were not at the time of said several recoveries &c. sole 
partners of the firm of M. and P. Fiernan and company. 
3rd, same as 2nd, except that it alleges that plaintiifs 
were not sole partners &c. and 4th. Nil debit. The 
plaintitls took issue on the first plea; demurred to the 4th, 
and moved the court to set aside the 2nd and 3rd pleas;— 
the issue on the first plea was found for the plaintiffs; the 
demurrer to the 4th plea was sustained,and the 2nd and 
3rd pleas set aside by the court; the decision of the 
court setting aside the pleas was excepted to, and the bill] 
of exceptions set out, the paper purporting to be a tran- 
script of the record sued on; in the words and figures fol- 
lowing: 

“In the district court of the United States for the wes- 
tern district of Pennsylvania. 


No. 22, June ( M. & P. Fiernan & Co.) 
term, 1820. citizens of the State of 

Walker. Maryland. Amicable ac- 

ve tion, entered 

H. M. Camp- ) William Hill, John Hill + May 13, 1820. 
bell. and James Hill; trading | as_ per agree- 
Denny, under the firm of Will- | ment filed. 
Liam Hill and brothers. ) 


v. 
Fiernan & Maslin 





Defts. plead non assumpsit_and payment, with leave 
to add or to alter;—pltf. replies non solvit, issue and rule 
for trial, Dec. 5, 1820. Judgment confessed in open 
court by defs’.attorney, Wm. Denny—sum to be liqui- 
dated by clerk. —1823, June 6th, on motion in open court, 
rule on plaintifls for the payment of costs $10, 48, clk. 
Nov. 29, 1823, sd. atty. D.S. W. 8, 1823, March 16, 
sum due on this judgment liquidated by clerk at one thou- 
sand and seventy-one dollars and sixty-three cents, with 
interest from the 5th December 1820. E. J. Roberts clk. 
(copy of agreement filed in the above case on the 13th 


May 1820.) 
4] 
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Vv. 
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M. & P, Fiernan and company, 

citizens of the Siate of itd Amicable action in case 

land. | in the district court of 
Vv. pihe United States, for 

Vm. Hill. John iil and James | 

Hill: trading under the firm oi | 

Win. [hil and brothers. ) 

It is agreed that an action in the above form, be en- 
tered in the said court as of ———— term A. D. 1820, 
D.S. Walker, pltis’. atto. Win. Hill and brothers, March 
15th, 1820.” 

The clerk of the district court of the United States, 
for the western district of Pennsylvania, cerufies that 
the foregoing is a true and faithtul copy of the entire re- 
cord of an action on the docket of the said court, No, 
22, of June term 1820,—M. and BP. Piernan and company 
against Wim. Litlland brothers. —The judge certifies that 
the certificate of the clerk, is m due form. The errors 


the western district of 
Pennsylvania. 


assigned are: Ist. The finding of the court upon the 
plea of nul tiel record. 2nd. The sustaining of the 
plaintifis’ demurrer to the plea of mil debit. Srd. The 
striking out of the 2nd and Srd pleas, which put the plain- 
tiils upon the prool of the averment in the declaration, 
that they were the sole partners and the persons entitled 
to sue as Constituling the firmot M. and V. Fiernan and 
company. 


Grer for plaintiffs in error. 


The defendant insists on the following points, as estab- 
lishing error in the judgment: 1. That the plaintitls 
could not recover ina judgment infavorot M. & P. Fier 
nan and company, without averingand proving their iden- 
tity asthe plaintils in that recovery; consequently the 
statement that the plaintills were the sole partners in the 
firm was material. 2. ‘The 4th and 6th pleas, are notin 
form or substance, pleas in “batement, buta bar, being a 
direct denial of a material averment in the declaration. 
3rd. That although the plea of nil debit is not good to 
an action founded ona record, yet when the cause of ac- 
tion, consists partly of record, and partly of matter in 
issues, It is a good plea. 4th. The Cemurrer to the 5th 
plea, was Improperly maintained, because the declaration 
is insutlicient, in that, it does not shew a cause of action 
against the defendant, Hill. 5th. The issue on the first 
plea, ought to have been found for the defendant, because 
the copy of the docket given in evidence, is not a record of 
any judgment ofany court; because 1st it does not appear 
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. - . 4 } . 
to be bet een the partners mentioned in the declaration. june TERM 
2nd. The memo. of 5th Dec. 1820, is not a judgment 1836. 
nor any action of the court, and isat most a cognovit. wenn 
3rd. ‘The memo. of March 6, 1833, is not a judement, 
but is at mosta finding by the clerk, which has no greater 
effect than the verdict of a jury assessing damages. Opinion of the 

The first error assigned disposes of the cause in the court. 
sik sik Sealens allie Re ape re ., Anentry by the 
a W We taken of it3;—the paper otlered in Supvort clerk that judg- 
of the declaration in the shape in which it is presented to ment was confes- 
this court, cannot be taken as the record of any judgment 8¢4 in open court 

| ae aeaake ak ei eee 7 Ltaeas senseaiae Wil —and that the 
ol any court; a most if am unts to nothing more than ame. was liquida- 
a finding by the clerk, and that finding does not appear ted by the clerk, 
to be, or to have been between the parties mentioned in 24 Certain sum, 
a a (eee ae armies tees =e x is not a judgment 
the declaration; for this error then, the Judrment Of the of the court, on 
circuit court must be reversed with costs. which a recovery 

can behad. 


Ot 9 


Hrirns or Muttanpnuy v. Simpson. 


AND | 4 319 
1110 668 


, 


LUSSELL V LEIRS OF MubLianpny. 


> necessary steps pointed out 
tyaxe, a purchaser under the foreclo- 
f all riz‘its and interests derived from 
*giten the morterge. 
, Waich directs the “mortgagor, his heirs or repre 


summonnd to appear &c. intended to embrace only 


land would descend, or those who represent the 


tof which the redemption money would come, and 
tlle mortgagee to notify subsequent incumbrancers. 


nbrancers cannot be permitted to redeem a part, 


without paying the prior incumbrancer his whole demand. 


It appears by the record that some time in the year Statement of the 
1817, Pascal Cerre, sold a lot or square of ground in the case. 
eity of St. Louis, to one Thomas tanly, tor about the 
sum of $37,500, to secure the payment of which, Manly 
executed amortgage to Cerre, payable some time in the 
year 1823; that atter the execution of this sale and mort- 
gave, Manly sold 35 feet fronting on main street, running 
back to the river 150 feet, to P. M. Dillon, and gave Dil- 
lon adeed therefor in gene.al warranty, and to secure 
the payment of the price thereof, took a mortgage of 
Dillon. Dillon then sold all he purchased of Hanly to 
Rufus Easton; Laston then divided the same into two 
lots, calling that part fronting on main street, No. 1, and 
the part fronting oa the river No. 2. Judgments were 
then obtained against Easton, and the lots were both 
sold on execution; Simpson became the purchaser of lot 
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yunz tenn No. 1, but Mullanphy had previously purchased this same 
1236. lot at sheriff's sale on an executiun against Easton, issued 
mm =o a younger judgment than that on which Simpson pur- 
Heirs of Mullan- chased, but the execution was older than that on which 
phy Simpson purchased. Wilson P. Hunt became the pur- 


Simpeon chaser of lot No. 2, who after that sold it to Easton, who 
and ~ then sold bothlots to W. Russell. Hanly had, before these 
Russell sales, sold the mortgage given by Dillon to him, on both 
Heirs a ein lots to Mullanphy. - 

phy. It seems also, that Hanly and wife mortgaged the bal- 
lance of the square to John Holmes and Andrew Elliot, 
to secure the payment of a large sum of money. While 
things stood in this situation, and before any payments 
were made on any of these mortgages, on the 17th of 
October, 1822, Simpson and Hunt tiled a bill in chancery, 
against Hanly, Holmes and Eliiott,and Mullanphy. The 
object of this bill, was to compel and restrain Mullanphy 
from proceeding to foreclose the mortgage Dillon had 
given to Hanly for the purchase money, as Mullanphy 
had become the purchaser, and as he was proceeding at 
law to obtain possession of the mortgaged premises; to 
restrain him from prosecuting his suit to gain possession 
on the forfeited mortgage, and to compel Hanly and 
Mullanphy to permit the complainants to redeem the 
mortgaged premises of lot No. 1 and 2, Mullanphy on 

his appearance filed a cross bill fora discovery. 

On the 26th June 1826, William Russell and the com- 
plainants filed an amended bill against all the defendants, 
except Hanly, then dead, praying that they may have 
leave to redeem not only the lots No. 1 and 2, but the 
whole square; to this, Mullanphy answers, that Cerre had 
foreclosed his mortgage on the whole square, and that he 
had become the purchaser; and he also sets forth, that af- 
ter the purchase on the foreclosure, he had taken anas- 
signment ot the original mortgage from Cerre. —‘Thisis 
the principle state of the case. 


B. ALuen for appellant. 


The questions to which the court have directed the 

Poe sol attention of the counsel herein, are: 1. Whether Mul- 
anpay’s purchase under Cerre’s foreclosure, does not 

overreach all intermediate rightsand claims. 2. Wheth- 

er the heirs or representatives who are to be sumn.oned 

to answer,can be any other than those to whom the 

land would descend, or those who represent the personal 

fund out of which the redemption money is to come. 3. 

Admitting that the mortgagee under our statute, is as in 
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England, bound to proceed against the subsequent in- juve TRAM 
cumbrancers, Will not the subsequent incumbrancer be 1836. 
compelled to pay the prior incumbrancer or his first mort- wenn 
gagee his whole demand, in order to entitle him to redeem Heirs of Mullay. 
a part of the mortgaged premises? As to the first point, dig 
the appellant insists that Mullanphy’s purchase under ——— 
Cerre’s mortgage does overreach all intermediate rights Russell 
and claims, and gives the following reasons: ss 
1. Thatis the eflect the plain import of the statute He" — 
directing how mortgages should be foreclosed, would ‘ 
suggest, viz: that a foreclosure agreeably to the provis- Missouri Dec. 3 
ions of the statute, should be really a foreclosure, and Vol. p 492. 
vest the title inthe purchaser under the foreclosure dis- 
charged of all rights and interests devised under the mort- 
gagor subsequent to the mortgage. 2. That the fore- 
closure has been had agreeably to the uniform practice 
under the statute, from its enactment to the present day. 
3. The consequent mischief of a different construction. 
4. ‘Thecontemporaneous exposition of the statute by 
the practice before the judges by whom it was enacted; 
it was passed in 1807, by the gov. and judges of the ter. 
of Loua, 5. According to the English law, the mort- 
gagor, his heirs, exer’s. assignees, subsequent incumbran- 
cers and all persons claiming any interest whatsoever in 
the premises as against the mortgagor; tenants under 
mortgagor by statute, merchant staple, elegit, jointure, 
curtesy, dower; and the crown, or estates forfeited were 1 Ma. Ch. p 521. 
necessarily to be made parties to a_ bill of foreclosure. 
{t can hardly be pretended that ina proceeding to fore- 
close, instituted under the statute in 1808, the principles 
of the English law which was then no part of the law of 
this country would have been observed, or required to be “¢¥: Dig: P 124. 
observed, and if not, then no reason has intervened re- 
quiring their observance at the time of the proceedings 
of foreclosure instituted by Cerre 14th January 1823. 
The act of 1816, adopting the common law, adopts the 
same so far as itis not contrary to the laws of the territo- 
ry &c. 6. Hada petition been filed against the mort- 
gagor in his lifetime, that, under the statute, would have 
been sufficint without making any other person a party, 
even though there had been others deriving an interest 
under the mortgagor, and who according to the English 
equity system would have had to be made parties—and 
why? because the statute has so directed. ‘This, sup- 
posing that the representatives as contemplated by the 
statute, were the alienees &c. of the land, it being in the 
alternative—Gey. dig. p. 307. 7. It the statute be in 





399 SUPREME COURT OF MISSOURL 


guneTeamw the alternative, the death of the mortgagor, could make 
1836. no difference, one part of the alternative is satisfied. 8, 
wanes = The act of 1811, organising the court of sey does 
Heirs of Mullan- not change the mode of foreclosing a mortgag », because 
phy a remedy to foreclose already existed at law. 
Vv. ‘ . 
Simpson, J. SPaLpine, on the same side: 

and he first point to which the court directs the counsel 
— on the rehearing is, whether Mullanphy’s purchase under 
a Mullan. Cerre’s forec losure, overreaches all intermediate rights 
phy. and claims. On this point, the defendants counsel hold 
the affirmative. 1. When the acts regulating the pro- 
ceedings of foreclosure were passed in 1804 and 1807, 
(see Geyer’s Digest, page 307, sections 1, 2, 3 and 4,) 
there was no distinction between equitable and legal ti- 
tles and no proceedings in chancery; such distinctions 
and proceedings being peculiar to Mnglish law, and not 
known where the civillaw is the basis of legislation, as 
in the Spanish laws, that mode of foreclosing, was the 
only si and bound every body. The proceedings 
against the mortgagor required by that act was a proceed- 
Ing against the whole world as clamuing unc ler the mort- 
gagor; and he was constituted the represcntative of the 
land, of all interestin it, for the purposes of enforcing 
the incwabrance. ‘That act makes no provision for 
making subsequent aliences or incuunbrancers parties, 2. 
There Is ho ] rOVistonh i the then law, lor taking the ac- 
count and apportionme the amounts to be paid by difier- 
ent alienees and incuuibrancers of the mortgaged proper. 
ty; there was no chancery court or jurisdiction. 3. ‘The 
case of mortgave was put by the law on the same foot- 
Ing with other incumbrances known to the law; for in- 
stance, judgments; in the case of judgments, it was nei 
ther then noris it now, necessary to notily subsequent 
alienees and mecumbrancers of the proceeding on_ the 
judgment tosell the land. An execution was sued aaginst 
the judgement debtoralone, and the advertisement was 
merely that his interest in the land would be sold; or in 
cases Where a year and a day had elapsed without execu 
tion, a scire facias issued on the judement against him 
alone, or if dead, against his executors or administrators 
alone, and not against subsequent incumbrancers or 
alieneces; nor Was any not ic e in any nanner ——— 

to be givento them. In this case, the defendant in th 
judgment, asin the case of a mortgage, the mith 
represented the land incumbered aid all interests and 
subdivisions of interest in it. And in both cases, all 
persons acquiring any interest in the land, were bound to 


Heirs 
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take notice of the incumbrance and of the fact that such june term 
incumbrancer might sell the land without actual notice to 1836. 
them. 4. If the legislative authority that made those enact- Wm 
ments regulating the foreclosure of mortgage, had intend- Heirs of Mullan- 
ed that subsequept meumbrancers and alienees should be phy 
eae d in order to be bound. some provision to that Simpson, 
effect, would hi ive been contained in the law. The very and 
subject Was prese ‘uted to that legislative authority anda — 
law Was pass dl at that very time (1807) w hich showS Heirs of Mullan- 
that it wus not from imnorance or overs sight that the act phy. 

on mortgages, says nothing of subsequent alienees and 
incambrancers; and it shows likewise, that the general 

prince iples of law then in force, would not cause such an 
interpretation of the mortgage act, as would require them 

to benotified, in ordet to be bound by the foreclosure.—See 

Geyer’s Dig. page 264, sec. 59. ‘This sectiou provides, 

inso many words, that inorder to continue the lien of a 
judement, the subsequent alienees shall be notified. 5. 

The act of Fel 8, 1625,0on mortgages (old rev. code, 

593) is in its main features, the same as the old law. It 

makes the morteagor and the perms actually occupy- 

ing the mortyaged land, the representatives of all the me- 

terests in the land, for the purpose of foreclosure: and 

expressly in see. 7 makes the foreclosure and sale binding 

on ail persons; and although that act in sec. 4, permits 

any person interested in the mortgaged premises, to ap- 

pear as defendant and ple id, vet it does not permit him 

to appear for any purposes for which the bill was filed or 

prosecuted in this weit, but confines him to pleading pay- 


ment or satisfaction of part or the whole mortgage mon- 
ral 


ey oo any other lawful plea “in avoidance or bar of the 
deed or debt,” so that by the act of 1825, (a’ foreclosure 
under v se ‘his expressly made final, and all pe ‘rsons claim- 
ing interest might defend.) no person could set up the 
matter ¢ i irged in the bill in this case to delay or prevent 
foreclosure, all that the sugsequent incumbrancer or alien- 
ee could do, was to pay the mouey before the sale-—See 
the provisions in section 6. 6th. If foreclosure does 
not bind all, then a great portion of the mortgages fore- 
closed under that law, are still redeemable, and estates 
will be thrown into confusion. 7. ‘The great number 
of parties in chancery proceedings depends on the pe- 
culiar maxims of equity courts. 8. But even on equity 
princ iples, the complainants had no rights against the 
mortgagee Cerre; he had clean hands and was no party 
to the transfers or incumbrances, subsequent to his mort- 
gage; none of them had any equityas against his full 
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and speedy enforcement of his lien; all that they had a 
right to do was to pay him his money, which he would 
have been obliged to receive if tendered before the sale; 


Heirs of Mullan- but none of them ever tendered the money nor in their 


phy. 


Simpson, 
and 
Russell 





bill, neither in the original or supplemental bill, did they 
offer to pay it. The original bill shows merely a quar- 


rel among the subsequent incumbrancers, with which 
Cerre had nothing to do, and which could not equitably 
Neive of Mullan-interfere with his rights or delay his sale of the property 
phy. 


under his mortgage for an hour. ‘The complainants lay 
on their oars; never asked for Cerre to be compelled to 
receive the money from them; never tendered the money; 
never even asked to have the property subdivided and 
sold in parcels. If any other persons than a party to 
the suit, therefore, had bought at Cerre’s sale, there could 
be no pretence that the complainants could redeem, 
But the fact that Mullanphy was a party to the suit, does 
not alter the case, Cerre undoubtedly had a general right 
to sell the property irredeemably; otherwise, he would 
have been perhaps deprived of the means of making his 
debt, if the bidders knew that the title which they were 
to buy was redeemabie, they would not have bid. Cerre 
theretore, hada right to sell the property to as much ad- 
vantage to himself as if there had been no suit pending. 

But this right would have been infringed upon, if Mul- 
lanphy and others interested in the lot, could not have 
bid, so as to hold the property. Cerre in such case 
would have come into market with his property under 
the disadvantage that several of those most interested 
could not do so; at least could not acquire title by doing 
so. An anologous doctrine to this, is that the purchaser 
under judgment and executions, acquires all the right of 
the judgment creditor, in avoiding conveyances &c. in- 
tended to delay or defraud creditors.x—2 J. C. R.50. So 
here Cerre had the right by law, to sell an irredeemable 
estate in fee, and that right to exist effectually, must not 
be restricted to such persons as happen not to be litiga- 
ting about the land. 

Mullanpliy holds under Cerre, whose right is para- 
mount to all the titles set up in the bill. Suppose Cerre 


had bought in the property himself, according to com- 
plainants the land would still be redeemable, for Cerre 
was a party to the suit, and thus the foreclosure and,sale 
would notalter the condition of the property; the con- 
sequence of which would be, that the pending of that 
dispute among subsequent incumbrancers, would have 


And 


prevented Cerre’s getting his money till this time. 
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thus, adispute between subsequent incumbrancers as to juNE TERM 
which of them is bound to redeem a previous mortgage, 1836. 
andin what proportions between themselves, they are wey-—w 
bound to contribute, prevents a foreclosure, till the ter- Heirs of Mullan- 
mination of that controversy, and hold the innocent phy 
mortgagee out of his money till that event. Again, Siamese 
Cerre may be viewed as trustee—that 1s, the legal title and 
was in him first, for the purpose of securing payment of eee 
his debt, and then reconveying the land or paying over yyeirs of Mullan- 
the balance of proceeds of its ’ sale to whoever was enti- phy. 
tled. The law defines that trust, and points out a mode 

by which Cerre could extinguish the trust and convey the 

property freed from it absolutely , Cerre pursued that mode 

of extinguishing the trust and conveying the property, is 

that mode of extinguishing the trust prevented is the law, 

suspended by the fact, that he is a party to a suit in chan- 

cery, by subsequent incumbrancers, the object of whose 

bill, is to compel each other to pay Cerre;at the same 

time, there is in the bill no relief prayed against Cerre, 

and no allegation of any equity against him. 

2. As tothe construction of the act in making the 

parties to the foreclosure of mortgage after the mortga- 

yor's death, observe that the words used are: “Requir- 

ing the mortgagor, his heirs or representatives” to appear 

&c.; the words are coupled with the disjunctive particle, 
so that grammatically, the meaning is, not the mortgagor 

and his heirs or representativ es, but the mor tgagor or “his 

heirs or representatives. Besides, there can be no heirs 

tillthe mortgagor is dead, which shows that those words 

must be of necessity in the disjunctive, the parties de- 

fendant must therefore, be the mortgagor or his heirs or 

his representatives; if the mortgagor is defendant he is 

alone; if the heirs are defendants, they are so alone, and 

if Sie representatives are made parties, they are so aione. 

This seems the plain and fair reading of the act. During 

the lifetime of the mortgagor, he only is required to be 

made defendant. Subsequent alienees and incumbran- 

cers are obliged to watch any suit brought against him, 

but are not made parties. So after his death, his heirs 

are substituted in his stead to answer to the action of 
foreclosure; and other incumbrancers are not required to 

be made parties; and in default of heirs, his representa- 

tivés occupy the same place, and as defendants in the 
foreclosure, represent all the interests in the land; what 
representatives are meant? Evidently, his personal 
representatives, so called; his executors and administra- 

tors, who are bound to pay the mortgage, as the mort- 

42 
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gage is for a debt, and as both the heirs and personal rep» 
resentatives are interested to defeat all debts of the 
deceased. The law has provided in each of them, a de- 
fendant, who generally will defend and disprove the mort. 
gage debt if possible. ‘This, for all practical purposes 
was enough. ‘The law did not imtend nor attempt to 
compel the mortgagee to hunt out all the subsequent 
equities attaching on the land before he could raise the 
money ont of the property; and as all that he could by 
law get, was the mortgage money and interest, it would 
have been unjust to impose that burden on him. It cer- 
tainly would have been much more like equal justice, to 
require the subsequent incumbrancer, who with his eyes 
open, takes a lien on lands, bound to a prior creditor, to 
pay off alone or with the others interested, the debt for 
which the property was bound at first et his peril, when 
it becamedue. 3. As to the third point, submitted by 
the judges, I believe it is agreed that in redeeming, the 
subsequent incumbrancer or alienee, is bound to pay off 
the whole of the prior incumbrance; but in such case, 
even according to chancery law, such prior mortgagee 
cannot be delayed.—4 John. chy. reports, 77. 

Opinion delivered by McGirx J.* 

No materiai point arises on the answers of the parties, 
the whole contest appears to be on the point of law 
whether the parties, complainants could on the hearing 
be allowed to redeem the whole square or any part there. 
of. By the original bill, no offer of any sort was ever 
made by the complainants to pay Mullanphy or Hanly 
any part of the money due on the Dillon mortgage; tt 
appears to us that this ought tohave been done, but the 
excuse the parties give at the bar in argument for not 
offering to do so, is that if they paid this money to Haaly, 
he was under no legal obligation to pass the same to 
Paschall Cerre, in part extinguishment of his mortgage, 
and if he did not then, before the title of complainants to 
lots 1 and2, would be unincumbered, they would have 
to pay at least a proportionate part of the original pur 
chase money to Cerre, It was therefore right in this case 
not tolet Hanly get the money till the decree of the court 
should direct who should have it, and that as Mullanphy 
owned in part the Dillon debt by purchase from Hanly, 
and had taken the mortgage of Dillon for their security, 
it would not do to tender the money to him, if they did 
he would surely keep it, and the prior mortgage of Cerre 
would stillhave to be paid. These views are undoubted. 





*Wash J. having been counsel] in this case. 
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ly correct, in point of fact; but still they form no reason yung TERM 
in equity, why Mullanphy should not, as assignee of Han- 1836. 
ly, have the benefit of the contract hisassignor had made wey 
with him. But if this view of this matter is entirely Heirs of Mullan- 
wrong, still we find there are other good reasons why phy 
the complainants ought not to recover; it will suffice.— Sines 
Then comes the amended bill of the complainant with and 
the additiunal one of William Russell, as purchaser Russell 
under Easton, who after the purchase by Hunt, had re- pyeirg ot ities 
bought of Hunt, one lot, and then Iaston sold both to phy. 
Russell, though one yet, as to him, remained in Simpson. 
Russell’s right to lot No. 2 is the same Hunt's was to it 
before he sold to Waston. Let us now examine fora mos 
ment, the object of the amended bill. The object of 
this bill appears to be, to compel Holmes and Elliots to 
redeem three fourths of the square, or all conveyed by 
their mortgage from Hanly, or to let them do it and take 
the property; and the object of the amended bill, so far 
as Mulianphy is concerned, is to compel him to redeem 
both the Dillon lots, that is, to pay Cerre a proportionate 
part for these lots,or to let them do it and take the prope 
erty; itis not very clear whether the bill intended also to 
redeem the mortgage of Dillon to Hanly, which money 
would of right go to Mallanphy. As to Cerre, the 
amended bill, asked nothing, but to answer to interroga- 
tories; this bill did not seek to stay the hand of Cerre 
from proceeding at law to make his money out of the 
mortgaged property, nor indeed would it have been right 
to do so; butif the bill had offered to pay Cerre his whole 
debt, with interest and brought the money into court, be- 
fore he had foreclosed, then the court would stay him for 
these complainanis, and not before;—nothing short of 
this would satisfy the law as to Cerre. But nothing of 
this sort was done or oflered to be done; there was there- 
fore, no sort of equity in the whole billas to him. But 
after this amended bill was filed, and before Mullanphy’s 
answer thereto, Cerre foreclosed his mortgage on the 
whole square, and Mullanphy become the purchaser, for 
a large sum of money; he then answers and sets this pur- 
chase up;—and also, he took an assignment of the mort- 
Fees he sets this up also, in defence of his claim to the 
illon lots. 


On the hearing of the cause, the circut court dismissed 
the bill as to Hunt and Russell, and as to Simpson, the 
court decreed that he might redeem lot No. 1 of Mullan- 

hy, without paying any part of the mortgage due from 
Hesty toCerre. Russell appealed to reverse the judg- 
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yung Term ment against him, and Mullanphy appealed to reverse 
1836. Simpson’s judgment. 
~~ This cause has been heretofore argued, and an opinion 
Heirs of Mullan- delivered, that Simpson's decree be reversed, and that, as 
phy to Russell be aflirmed aud now the cause is to be decided 
: 


Simpeon, on the rehearing. ‘The opinion heretofore delivered, 
and turned on the point that the sale and purchase under Cey- 
Russell re’s foreclosure overreaches all other titles, and that 
Heirs of Mullan. after this sale, it was entirely too late to stir any ques- 
phy. tion as to the respective rights of sub-mortgagees and 
mortgagors. In granting a re-argument, this court put 
Where a mort-the argument ona few points. ‘Lhe first is, whether Mul- 
agee, after tak-) 1 WH purchase, under Cerre’s forclosure does not over. 
ing the necessary pa) p ie : : . I 
steps poinied out reach all intermediate rights and claims. 2. Whether 
id oo es ae heirs or representatives who are to be summoned to 
sae, wpacchasce TUrOT) can be any other than those to whom the land 
ioaer the foreclos Would descend, or those who represent the personal fund 
sure takes the U- out of which the redemption money is to come. 3. Ad: 
-riaenonry vvter. Mitling the mortgagee under our statute, is as in England, 
ests derived from bound to proceed against meumbrancers, will not. the 
the mortgagor subsequent incumbrancers be compelled to pay the prior 
ae. to the ycumbrancer his whole demand, in order to entitle him 
. to redeema part of the mortgaged premises? In order to 
dispose of these three points, we will consider the third 
and lastimmediately. ‘The counsel for Simpson and Rus- 
sell, do not inany way,deny the correctness of this po- 
sition. We think according to equity, the first mortgagee 
is entitled to have all his money, and he cannot be conm- 
pelledto takea part from one at one time, and a part 
trom another at another time; yet the court decreed that 

Simpson might redeem as to lot No.1. 

Before we proceed with the other two points, we will 
remark, that one ground of argument, strongly relied on 
by the counsel for Russell, is, that if Russell had a right 
to redeem before Cerre foreclosed his mortgage, nothing 
that Cerre or Mullanphy could do, can impair or cut off 
that right, and they insist, he had the right to do so when 
the original and amended bills were filed. ‘The counsel 
for Mullanphy, answers this argument by denying that 
there was any such right as to Cerre, without paymeut éf 
the whole mortgage money first to him, and as _ this was 
neither done nor offered to be done, no such right existed; 
this, in Our opinion, isa suflicientanswer. It is also true 
as regards Mullanphy, before he became the purchaser of 
the paramount title, no offer was ever made to him of 
any money, before which time, he had a right to foreclose 
the mortgage against Dillon, and to buy in the same on 
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the foreclosure of Dillon’s equity of redemption. We jung reeu 
will examine these points no further; but will now pro- 1836. 
ceed to examine the first point madeand re-argued. The wer-ew 
proposition is, did Mullanphy’s purchase ot the whole Heirs of Mullay. 
premises under Cerre’s sale, vest in him a paramount ti- a 
tle to the same premises? Upon the whole matter, we = “'Pa0m 
think the former opinion delivered by this court was cor- Russell 
rect, we will nevertheless, examine the reasons andargu-. iY: 

. : oe aS Sa Heirs of Mullan- 
ments of counsel. Itis admitted that if we had no stat- phe 
ute on the subject of compelling satisfaction or payment - 
of money due on mortgages, the complainants would, ac- 
cording to the course of chancery law, be entitled to re- 
deem against all prior incumbrancers, provided he did not 
delay thern in the collection of their debts, but to protect 
them he was obliged to offer the whole debt, and if refus- 
ed, then to bring the money into court. None of these 
things were done in tnis case, but let us look at the matter 
as it stands on the record. While the subsequent par- 
ties were litigating among themselves, who should redeem 
and who should be compelled to redeem, no measures of 
any kind, were taken to prevent Cerre from foreclsoing 
his mortgage, and cutting off completely, all and every 
equity of redemption. 

[tis insisted by Messrs. Allen and Spalding, for Mul- 
lanphy, that the purchase undex this sale, cuts off all far- 
ther enquiry arising out of titles erected and arising sub- 
sequent to Hanly’s first mortgage to Cerre. On the oth- 
er hand, Messrs. Gamble and Gyer for the complainants, 
attack the proceedings under Cerre’s sale in several re- 
spects: Ist. They say it is void as tothem, they not 
being made parties to it, and to sustain this doctrine, 
they invoke the rule of law,*that no man’s interest can 
be affected or prejudiced, unless he be first called on to 
defend that interest,’—that Cerre never summoned them 
to shew cause why the mortgaged premises should not 
be sold to pay his debt, and that they being alienees, are 
representatives within the meaning of the statute, direc- 
ting who should be summoned. 

We will now turn to the statute in force when this sale Th i 
took place. The act of 1807, says: “Any person coe 
holding an instrument in writing, purporting to be a‘mortgagor, his 
mortgage on lands and tenaments, shall be permitted to — or represen- 
sue out a petition to the circuit court of the county where corel <Bhacgl ; 
the mortgaged property lies, stating in the same, the in- pear &c. intended 
strument of writing containing the mortgage, and re-'p embrace only 
quiring the mortgagor, his heirs or representatives tojand wouli ae’ 
appear at the next succeeding court, to shew cause why scend, or those 
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juneTERM the mortgaged property should not be foreclosed and the 
1836. property therein mentioned be sold for the payment of 
wenn = the debt due the petitioner.” The act then provides 
Heirs of Mullan- the mode of service, and says if the defendant appears 
phy and files his answer, the cause shall proceed as ordinary 

v 


be cases at common law, and further provides, if there is no 
Simpsoa, ; ecaer : : 
and service, there shall be a publication &c. In this case, it 
Russel! isagreed Hanly was dead when the petition of Cerre 
Heirs of a was filed, and as to administrators, he had none, but had 
phy. children and a widow. Whether these children were 
minors or not, does not appear; as far as recollected, the 

ee. pe widow and children were named in the summons, were 
Pf which the re- either served personally or served by a publication accor. 
demption money ding to the act. Whenthe mortgagor is alive, the law 
a anne clearly requires he should be the only defendant. Now, 
the mortgagee to although he may have sold all his equity of redemption, 
notify subsequent and there may be alienees, yet it is most certain he is to 
incumbrancers. be the only defendant, for although the act says “the 
mortgagor, his heirs” shall be summoned, yet we know 

there can be no heir to him while he is alive, the disjunctive 

(or) must be understood as intended to come in between 

the word mortgagor and heirs; then that part of the 

statute will read, that when the mortgagor is alive, he 

alone is to be summoned, and when he 1s dead, his heirs 

stand next. In the first case, though he may have part- 

ed with all equity of redemption, yet he is by the statute 

competent to represent all interests arising under him. 

It will hardly be said in this case, the sale would be void 

as against the alienee; if it were so, the statute would be 

an entire nullity; itis the duty of all courts to give every 

statute effect, if it can be done; there seems to us to be 

no difficulty in this case to do so; when the mortgagor 

is summoned, he is to show cause why the mortgages 

not to be foreclosed, and he is to show cause why the 

property is not to be sold to pay the debt. If he cannot 

do this, the act clearly directs a decree for the sale of 

the property to be made, but it says nothing as to the 

effect of the decree, nor of the sale; most certain the sale 

is to have some effect. The legislature seems to think 

the equity of redemption, would by the sale, be foreclosed, 

for they say the defendant is to shew cause why the mort- 

gaged property is not to be foreclosed and the property 

sold to pay thedebt. If they contemplated these effects, 

andI think it certain they did, how can it be done, unless 

the courts hold the purchaser, takes the property free from 

all equity of redemption, for otherwise no one would 

purchase. From this view of the statute, we conclude, 
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that when the mortgagor is alive, he alone is to be sum- JUNE TERM 
moned, and when the property is decreed to be sold and 1836. 
is sold, the equity of redemption is barred and foreclosed eV" 
against all who in any way make title through him Heirs of Mullan- 
alter the mortgage was made, and thatthe purchaser has _~ 
all the title in him, that the mortgagor had when he _ simpson, 
made the mortgage, notwithstanding the mortgagor and 
may have alienated theequity of redemption. But we — 
are to'dif this be the law, it will work great injustice; Heirs of Mullan- 
a fraudulent mortgagor may never let his alienee know phy. 
suit is brought against him; the rights of the alinee would 

be destroyed, by a decree and sale, to which he was 

no party, and of which, he had no notice; and then 

the question is asked, can a man be bound by a judgment, 

to which he was nota party, and of which he had no 

notice? One answer to this is, that if a man will buy a 

thing after it is in suit, and a judgment is rendered against 

his alienor, he will be bound by that judgment unless he 

can make a title beyond the judgment, or demand it in 

some other way, the subsequent mortgagee is in no better 

condition; he bought with the evidence of alien before 

his eyes, he bought well knowing if the debt were not 

paid, the land would be sold to pay the debt; and also, 

witha full knowledge, that when suit is brought, if the 

mortgagor be living, he alone is to be the defendant, where 

then is the great injustice to him? What great principle 

of lawis violated? None as we believe, but in looking 

at hardships, we ought to look at both sides. Now let 

it be remembered, the first mortgagee made no bargain 

with him, he only bargained with the first mortgagor. 

The interest or supposed interest of the party, made him 

become a party in interest under the mortgagor, he buys 

the mortgagor's equity of redemption, and demands of 

the mortgagee that in future he isto be hunted out and 

called on when the debt is wanted. By this,a hardship 

and burden is imposed on the creditor; he is to hunt out 
allsubsequent purchasers of the equity of redemption, 

though there should be a hundred, make them parties at 

his peril; and then all the costs, as to all, are first to be de- 

ducted from the sale money, then he gets the balance, if 

any. And indeed, cases may exist, where all interested 

in the equity of redemption could never be got in a con- 

dition to be named in the summons. Suppose the case 

of mortgaged land laid off in town lots, and descents cast 

on descents, then the equity of redemption could never 

be foreclosed, by sale or otherwise; and for all this em- 
barrassment, expense, vexation and delay, the creditor 
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JUNETERM gets nomore than his money and interest, if the land 
1836. will sell for so much. ‘These are a part of the evils of 
wens the British system of foreclosing equities of redemption. 
Heirs of Mullan- We really believe the legislature that passed the act of 
- 1807, intended, and did cut these evils up by the roots; 


Simpson, _ for it will not be denied that it would be a great evil to 
and have suits about the equity of redemption, in courtsof 
Russell chancery an hundred years old, and them undetermined, 
Heirs of Mullan-20d the parties multiplied in number to at least a battal- 
phy. ion. Such things exist in England, to the great disgrace of 
jurisprudence, and to the great damage of some of the par- 
ties. All thisis to be endured, for the benefit of under pur- 
chasers of equities of redemption. In the case under con- 
sideration, it is said if the under purchasers are not sum- 
moned they are to be injured without relief or the means of 
relief. The answer to this is first, that when they purchase, 
Subsequent in- it is for them to consider whether they can watch the 
cumbrancers can- motions of the mortgagee, whether the mortgagor will 

not be permitted Soke yA 2S, 
toredeem a part, Pay the debt, when due, and if the debt be not paid, they 
Without paying must consider whether they will step forward and pay it 
the prior incum- and save a foreclosure. If they cannot undertake this, 
brancer his whole ae i 
demand. they ought not to buy, if they do buy they ought to be 
holden to have undertaken. Besides this, they ought to 
watch and seeif the creditor is about to foreclose the 
mortgage, for 1 think it is quite as just to require them to 
look after the motions of the creditors, as to require the 
creditors to enquire from time to time who are the hold- 
ers of equity of redemption, and may be interested, tendei 
and pay the debt, and after the decree, the alienee may 
pay the money to the sleriff or the party and if refused, 
then he might well restrain by injunction, all further pro- 
ceedings, so that we can discover the law has not left his 
interests entirely to perish, if he will himself look to 

them. 

Thus I understand the law and justice of the case 
when the mortgagor is alive, and if he be dead and 
has in fact sold his equity of redemption, still why should 
the creditor be required to search for under purchasers. 
The heir is the next man in law, as to land after the an- 
cestor. The wording of this statute is remarkably cal- 
culated to induce the belief that the legislature never 
once thought of the alienee; if they at all intended to 
make him a defendant he might well have been mention- 
edin the conjunction with the mortgagor, and if they 
intended he should be a defendant, a most fit occasion 
occurred when they were speaking of the heirs, yet no 
mention is made of him. I suppose the legislature first 
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intend the ancestor should be defendant, and in default of syne Term 
him, then the heir, as the next person most likely to have 1836. 
an interest in the land, and in default of him, then the Ga—w 
executor or administrator. It mentions the representa- Heirs of Mullan- 
tivesas being competent defendants: it may be there are phy 
heirs and also executors or acministrator, and when this semen, 
occurs, the heirs are to be prefered as being first named; and 
and when this does not occur, the executors or adminis- Russell 
trators are next in order. This is what I think the levis- yess of Mullan- 
lature intended, and if they did intend this, the effect of phy. 
the decree and sale must be the sume, whether the one or 
the other was defendant. 

But it is argued that representative means alienee, as 
well as executor or heir, and that when th: word occurs 
in astatute, itis to be understood in reference to the sub- 
ject matter it ismentioned with or related to. 1 see no 
objection to this rule. A case has been cited by counsel, 
from 2 Dal. R. 250, to sustain this doctrine, by the report 
it appears, that by an act of the general assembly of 
Pennsylvania, the pre-emption to certain lands was se- 
cured to certain settlers and their legal representatives, 
the adininistrator’s alienee and the alienee of the heir, 
both claimed the pre-emption; the court held the words, 
legal representatives, must be understood in relation to 
the thing to be holden, to ascertain whether the personal 
orreal representatives were intende|, and decided in 
favor of the heir. This case is referred to, toshew that 
the alienee of an equity of redemption, 1s to be prefer- 
red as defendant to the executor or administrator; this 
may possibly be what the legislature intended, and may 
be most for the interest of alienees to so understand it; but 
yet, | hold that where there is an heir, neither the alienee 
nor executor or administrator, can be preterred to him as 
defendant; but yet, it seems to me, the legislature inted- 
ed by the word representative to indicate the person 
who might have the funds of the mortgagor in his hands, 
the mortgage debt might be well chargable on the per- 
sonalty of the mortgagor, as in most cases such debt is 
charged not only on ‘the mortgaged property, but on the 
personalty also, and all other effects of the mortgagor; 
when this is the case, the debt ought to be paid by the 
executor out of such funds, if the debt had in fact been 
paid, the executor could best defend that matter. 

Itis believed the foregoing disposition of the case, 
disposes of all other questions ;made in argument. The 
judgment and decree of the court below, as to Russell, is 
affirmed, and the decree made as to Simpson, is reversed, 

43 
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JUNE TERM €&Nd that so much of the bill as regards the interest of 
1836. Simpson, be dismissed by this court. 
PN . 
Heirs of Mullan- Tompxins, J :— 
phy The statement of the case being made by the presiding 
einem, judge, it becomes useless to state it again. It may not 
and be improper to remark, that at common law, when one 
Russell mortgaged land to secure the payment of money, if it 
Heirs of Mullan- Was not paid at the time limited in the mortgage, the land 
phy. became forfeited to the person to whom the money was 
due. The courts of chancery at an early period of the 
Separate opinion Jeval history of England, interposed to prevent a forfeit- 
op Judge Tomp- ure, and as land was most commonly mortgaged for s 
<a ure, and as land was most commonly mortgag ums 
of money far below its value, it was not unfrequently 
mortgaged a second time; the mortgagee then was by 
these courts, required to summon not only the mortgagor, 
but also the subsequeat incumbrancer, to show cause why 
the mortged premises should not be forfeited; and either 
of the parties was allowed to pay the mortgagee his 
money and redeem the land. Thence grew up all the 
learning on mortgages. In the year 1807, our territorial 
legislature took up the subject, and required that any 
person holding an instrument of writing, purporting to 
bea mortgage on lands and tenements, shall be permitted 
to sue out a petition to the court of common pleas, of the 
. district where the mortgaged property lies, stating in 
the same, the instrument of writing containing the 
mortgage, and requiring the mortgagor, his heirs or rep- 
resentatives, to appear at the next succeeding court, to 
show cause why the mortgaged property should not be 
foreclosed, and the property therein mentioned sold for 
the payment of the debt due the petitioner. It was then 
made the duty of the court, when entering a decree for 
the sale of the mortgaged premises to postpone the sale 
toa day atleast nine months distant from the time of 
filing the petition; within which period, the mortgagor 
might, on the payment of the debt, interest and costs, 
redeem the property. The mortgagee then, after recor- 
ding his mortgage. was in a condition not quite so good 
as a judgment creditor, his demand must still be proved 
in a court, but the mortgage was as well as the judgment, 
alien only for the principal and interest, no forfeitures 
could accrue to raise in a court of equity, an obligation 
on him to search out for persons who might possibly or 
even probably lose by the sale of the mortgaged proper- 
ty tosatisfy his debt. If any person take a mortgage on 
the land later than his, or even took it by absolute sale it 
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was his own voluntary act, and it is difficult tosee how syne term 
such alienee or subsequent incumbrancer, could by his 1836. 
own act impose on the first mortgagee the duty of taking Wen 
care of his interests by summoning him to show cause Heirs of Mullan- 
why the mortgaged property should not, in the language phy 

of the act, be foreclosed, and the property therein men- —g;,." 

é ; Simpson, 
tioned, sold for the payment of the debt due the petition- and 
er, and thereby giving him an opportunity to secure the Russell 
residue after the first mortgagor may have received his preirs of Mullan- 
dues; for it is one of the first principles of law, that one phy. 
shall not require another to perform a duty withouta 
compensation; but what construction then, are we to 
put on the word representative, used in the act, where 
the mortgagee is required to summon the heirs or repre- 
sentatives? ‘To my mind, no difliculty presents itself; 
here there is enough for the word representative to ope- 
rate on, without subjecting the first mortgagee to be driv- 
en in pursuit of defendants, whithersoever the interests of 
the mortgagor or the convenience of his alienees or sub- 
sequent incumbrancers may require. Every man when 
he takes a mortgage, knows that the mortgagor may die; 
thence arises an implied duty, to summon his heirs or the 
persons who may represent him, to pay the debt secured 
on the mortgaged premises, that is to say, his executors 
or administrators. The word representative, is not a 
technical word, and must be construed according to the 
subject matter treated of inthe act. ‘The persons stand- 
ing here as alienees of the mortgagor, or mortgagors, be- 
come so by theirown voluntary act, and thereby acqnir- 
ed no claims on the mortgagee Cerre, or on Mullanphy, 
the purchaser of the mortgaged premises, and assignee of 
Cerre’s mortgage; it was Cerre’s right as mortgagee of 
the whole, and “Mullanphy’s right, as mortgagee of a part, 
to have the mortgaged premises sold to satisfy their debts; 
and it would bea violation of the first principles of jus- 
tice to suffer a subsequent purchaser to come in volunta- 
rily to weaken the security they had taken; but it is said 
they are now willing to pay the whole debt and damages. 

Had the property in question, fallen in value, below what 
it was when Mullanphy purchased, and when it did not 
bring enough to pay the money it was bound to secure, 
Mullanphy could not have compelled them to pay what 
he wanted of his debt, nor could he have taken one cent 
more than was due on hiscontract. But we are told that 

the residue, if it had been soldfor more, might have been 
paid over to the mortgagor; and the alienees or subse- 
quent incumbrancers might never be able to recovera 
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cent from an insolvent mortgagor; and a cases cited from 
New York, in which chanceilor Kent decides, that for 
such reason, the subsequent incumbrancer ought to be 
summoned. ‘Tie high authority of that chancellor’s 
name aside, | think ita very weak reason; these subse- 
quent incumbrancers in the case of a mortgage, had no 
claim on the prior incumbrancer to constitute him the 
guardian of their rights, when he had no right to take 
the land by forleiture. The case cited {rom Dallas, so far 
from aiding tie cause for which it wis cited, appears to 
me to be very strong against it. By an act of the as- 
s2mbly,says the Reporter, the mght of pre-emption to 
lands lying between Lycoming creek on the Last and 
Pine creek, on the west &c. was secured to certain set- 
tlers, or their legal representatives. A person by the 
name of Campbell being a settler within the description 
of the act,died in 1781, three years before the act was 
passed. ‘Ine question to be decided, was whether the 
rights of pre-emption, granted in the terms of the act, 
should vest in the real, or the personal representatives of 
the grantee. After argunient, the court were of opinicn, 
that by the words, “legal representatives,” heirs or alien- 
ees were to be understood; for though the question might 
in the abstract appear equivocal and ambiguous, it was 
explained by the subject matter, and land ex vi termini, 
importing real estate, the legal representative must in 
legal contemplation be the heir, not the administrator.— 
See 2 Dallas, 205, Duncan v. Walker. In the case before 
this court, Mullanphy and Cerre were each in pursuit of 
the money dne them from the mortgagors, and neither of 
them by the poceeding, prescribed by law, have obtain- 
ed the land, unless they become the purchasers. The 
representative thenof the mortgagor who was liable to 
pay his debts, was the representative whom the mortga- 
= was bound by the statute,to pursue and summon. 

ut admitting for argument's sake, that this construction 
is wrong, still the statute is satisfied; for it requires the 
petitioner to summon only the heirs or representatives, 
and he has summoned the heirs, thereby satisfying the 
law,forheis not required to summon both. ButI am 
decidedly of opinion that the actof assembly never con- 
teniplated so unjust a thing, as to impose on the mortga- 
gee, the duty of looking to the interests of those who 
might subsequently contract with the mortgagor about 
the mortgaged premises. In the revised code of 1825, 
when the subject of mortgages was again taken up, and 
more explicit language used, not one word is said of the 
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aliences of the mortgagor; but the mortgagee is required jung TERM 
to proceed against the mo: ‘tgagor or his heirs and exec- - 4836. 
utors or administrators, and the t tenants or o¢ cupiers of weNnwrw! 
the mortgaged premises. It is apparent that the iegisla- Heirs of Mullay. 
ture wished to take the whole business of foreclosing _ ve 

: ne Simpson, 
mortgiges out of f the hands of the eh: ancery courts. ond 
Tne duties then imposed on the mortgagee by those Russell 
courts in consequence of the forfeiture ‘ot the land by 
the mortgagor, ought to cease when the the mortg:gee’s 
right to acquire by forfeiture was taken away by the 
legislature. A distinguished author tells us that formerly, 
the members of the Irench parliaments, met armed, and 
decided almost all cases of importance by the sword. In 
subsequent ages, it was found out that cases might be 
better decided in another way; and without any law to 
that effect, the members of the French parhaments, by 
the mere power of custom, Jost the long cherished priv- 
ilege of deciding causes by battle. Our legislative bod- 
ies have willed that mortgaged premises shall no longer 
be forfeited for a failure on the part ol the mortgagor to 
pay the money, secured by the mortgage. It is the duty 
then of the courts, no longer to impose on mortgagees 
the heavy duties which the courts of chancer y formerly 
imposed to prevent a forfeiture; and this duty of the 
courts Is imperative, as the legislature lave not required 
of mortgagees the performance of such duties. For the 
reasons above given, | concur in opinion with the presi- 
dent of the court. 


ba 
Heirs of Mullane 
phy. 
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1836. 
wenn ~=—COS!.:sAA: legatee or devisee, who is also heir at law, is a competent wit- 
ness tu prove a tact to establish the will, under which he takes the 
legacy, when the establishment of the will is clearly against the in- 
terest lie would have as heir. 

To authorise the county ct. to issue a citation, to witnesses, to 
testily their knowledge concerning the existence, destruction or pos- 

sion of a will, it is essential that the excor. or other persons in- 
terested should make affidavit “that he has cause to believe and that 
he does believe” that some person has concealed, or embezzeled any 
books, papers &c. An affidavit wanting the aflirmation, is therefore 
defective, and the court may properly refuse a citation. 

Anattorney who draws upa will, is present at the time of its exe- 
cution—sees the will, after the death of the testator, in the posses- 
sion of testator’s family—reads it and recollects its principal provis- 
ions—is a competent witness to prove these facts, and his evidence is 
not subject to the objection, that it discloses confidential communi- 
cations of a client. 


Graham & others 


V. 
O’Fallon exer. of, 
Mullanphy. 


This was originally acase in the county court. John 
O'Fallon presented certain copies of the supposed will 
of John Mullanphy, to the county court for probate.— 
The plaintifis in error,come in and entered a caveat 
against the proceedings of the executor; such proceed- 
ings were had thereon, that the county court decreed and 
adjudged that John Mullanpby died intestate. O'Fallon 
took the case to the circuit court, where the decree of 
the county court was reversed; to reverse this decree, the 
plaintiffs bring the cause here by a writ of error. To 
ascertain what points are in dispute, we must look to 
the proceeding of the county court. It appears by the 
record that John Mullanphy made and executed his last 
will and testament, and then died. It appears by -the 
testimony of Josiah Spalding, that Mullanphy applied to 
him to draw his last will and testament; that he did so; 
that the same was duly and legally executed. It also 
appears by the testimony of certain subscribing witness- 
es, that a will in due form was executed. It also appears 
by the testimony of J. Spalding, that after the death of 
the testator, he was called on to go to the late residence 
of the testator, that he did so, and saw the said will and 
read the same, and that he recollects the principal pre- 
visions of the will; that he left the will with the family 
of thedeceased. ‘The witness also proved that Bryan 
Mullanphy, ason of the testator,commenced in his pres- 
ence to take acopy of the same. It appears also, that 
the wife of Graham, Clemens and Harney, are daughters 
of Mullanphy deceased; that they are both heirs at law, 
and devisees. That Bryan Mullanphy is in the same 
situation; that Ann Biddle is also in the same situation. 
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"The executor then offered to prove that the interest of june TERM 
alland each under the will, was less than it would be if 1836. 

the will should not be established; Graham, Harney and Wenn 
Clemens, were offered, together with the others named, Graham & others 
to give testimony to the court, relative to the existense a ve ; 
and contents of the will. Objections being made, these” Mutnahe 
persons were all rejected, as being incompetent, on the _ 
ground of interest. 


B. Auten for plaintiffs in error. 


The points arising on the record in this case and sub- Argument of 

mitted to the court for its decision, are as follow: — 
Was the testimony of Bryan Mullanphy taken before the 7°!" “""°" 
clerk of county court, properly rejected by the county 
court? The affirmative is maintained for the reason that 
he was a devisee under the will,(1 Mis. Rep. 413) and the 
court Was not competent to inquire into his comparative 
interests as devisee and heir. Such an enquiry would 
be endless, depending on calculations almost infinite, and 
speculations too uncertain, on which to base a judicial 
opinion; and again, would call for an investigation into 
the whole estate of deceased, for which the parties could 
not be expected tobe prepared. 2. Was the testimony 
of Richard Graham, to prove the existence and loss os the 
last will and testament &c. of John Mullanphy, properly 
rejected? ‘The affirmative is ma‘ntained for the reason 
that he was the husband of a devisee under the will. 3. 
Was the citation moved for by the appellant, against di- 
vers of the heirs ot the supposed testator, to appear and 
produce the supposed will of the said testator, properly 
overruled? ‘The power to issue a citation for the pro- 
duction of papers, is derived from the statutes, and here 
a proper case was not made out.—Nee Rev. code of 1825, 
sec. 22,p 100. 4. Was the citation moved for against 
divers of the heirs of the supposed testator, to appear 
and answer interrogatories as to the existence and 
possession of the supposed will of said testator prop- 
erly overruled? The affirmative is maintained, for the 
reasons: 1. That — were devisees under the will. (1 
Mis. Rep. 413.) 2 A proper case was not made under 
the statute.x—See rev. code of 1825, p 100 sec. 22. 5. 
Was the testimony of Richard Graham, to prove the ex- 
istence of the supposed will and codicils of John Mullan- 
phy’ de’cd. &c., accompanied by proof that the interest 
of Catherine Graham, his wife, and of Richard Graham, 
in the estate of the said supposed testator, would be 
smaller &c. properly rejected? The affirmative is main- 





340 


JUNE TERM 


1836. 
ind 


SUPREME COURT OF MISSOURL. 


tained, for the reason that he was the husband and devi- 
see under the will, and it was not competent lor the court 
to inquire into his wite’s Comparative interests, as devi- 


Graham & otherssee and heir. Such an inquiry would be endless, depend- 


v. 
O’Fallon,exer. of 


Muilanphy. 


Argument of 
counsel for defs. 
in error. 


ing on calcuiations almost infinite, and speculations too 
uncertain &c. as alleged in support of first point. 6 to 
19 indecision are in elleetysame with the Sth point, last 
made. 20. Was the testimony of Josiah Spalding pro 
erly admitted?) “®hat it was not, see Arch. Cri. plead. p 
97. 21. Wasthe judgment of the county court, upon 
the case made erroneous? * The evidence on which 
this judgment was given, consisted of the testimony of 
J. Houghan, J. Thornton, J. Spalding, J. W. Johnson and 
J. O'Fallon. It is insisted that the judgment is correct, 
for the reasons, that if is too uncertain, on the whole tes- 
timony, what the will was, and if its contents were 
shewn, Ics execution is not proved by two witnesses. 
—Rev. code, p 790. 


H. It. Gamoace, for defendants in error. 


The defendant in error. makes the following points: 
1. ‘The county court erred in rejecting the testimony of 
Bryan Mullanphy, taken betore the cierk. Ist. Because 
the will on its own face. shews his interest under it, to be 
less than it would be as heir. 2nd. Because the exor. 
offered to prove that Bryan’s testimony, if given, would 
be against his own interest. 2nd point. ‘The court erred 
in rejecting the testimony of Graham. 3rd point. The 
court erred, in refusing the citations applied for by the 
exr. 4th point. The court erred in rejecting the testi 
mony of the persons offered, to prove the existence and 
loss of the wiil, after testator’s death. Sth point. The 
court erred in rejecting the testimony offered, to prove 
theloss of the will mentioned by Mr. Spalding, after the 
testator’s death. 6th point. The court erred in reject. 
ing the testimony offered, to prove the copy exhibited, to 
be acepy of the will menuonued by Mr. Spalding. This 
mode of stating the points, resembles a formal assigne 
ment of error, and therefore, ] will state in a differeat 
form, the questions that are to be discussed; they are the 
following: Ist. Can a legatee, who is not a subscribing 
witness, be called to prove a fact, (in sucha case as the 
present.) which may be necessary to establish the will, 
under which he takes the legacy, when the establishment 
of the will is clearly against the interest he would have 
asheir? I maintain he is clearly competent.—1 Burr, 
414; Rev. code, 790, 793. 2nd. Can the county court 
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issue citations to persons having the possession of a will, sune TERM 
to make them produce it, or to make them answer, as to 1836. 
who has the possession of it? I maintain they can.—1 Wen 
Williams on executions, 186; session acts of 1826, p 18. Graham & others 
3rd. Was Mr. Spalding’s testimony, the disclosure of ee ak: at 
any protectedcommunication? I maintain it was not. Mullanphy. 
4th. Was the testimony offered, to prove the loss or 

destruction of the will, competent? t sealanain it was. 

5th. Was the testimony to identify the copy on file, 

competent? I maintain it was. 6th. The court erred 

in the judgment, that Mullanphy died intestate. 


Opinion delivered by McGirx, Judge. 

The question presented for our consideration and de- Opinion of the 
cision is, were these persons competent to give evidence °°" 
in the cause? The counsel for the plaintiffs in error, |. otoe or de- 
have cited the case of Trotter v. Winchester et al, deci- visecwho is also, 
ded by this court,(1 vol. M. R. 413) to prove that aheirat law, is a 
devisee cannot be a witness. That case does indeed, oer e reer ma a 
prove the abstract proposition. But the counsel for the fact to pret 
defendant in error, place the case of a devisee, on the the will, under 
ground of interest alone; and we are satisfied this is the mon boo pore 
ground on which the question ought to be placed. AS athe eso Rann 
general rule, the case of Trotter v. Winchester, was of the will isclear- 
rightly decided; the facts are imperfect, and we~ suppose l¥ against the in- 
a case of interest must have been made out. To prove have as heir. 
that a devisee may be a witness in some cases and ina 
case like the present, the defendant’s counsel cite and 
rely on the case of Windham v. Chetwynd—1 Burr R. 
414, this case puts the question on the true footing; that 
is, that a devisee, may or may not be a witness, accord- 
ing as his interest may be balanced, or that his interest 
may be against the party for whom he is brought to tes- 
tify. Then, on the ground of interest, one rule is that 
where the interest is equal, the witness is competent; 
and another is, that where his interest is against the par- 
ty who offers him, he may be swoin—all that class of 
devisees whose interest depends alone on establishing the 
will, are clearly incompetent; as when the testator de- 
vises $100 to A. astranger, anc A. attests the will, he 
cannot be sworn, for by his swearing, he establishes his 
right to the $100. 

In the case at bar, all the persons rejected as witness- 
es, Were legatees, as far as the supposed will is known, 
they are also heirs at law, and distributees, in case no 
willis found to exist. The executor offered te prove 
that their interest under the supposed will, was and would 
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june term be less under the will, than it would be ifno will existed. 
1836. We are of opinion the county court ought to have re- 
wanes = ceivedthisevidence, and if the evidence had made out 
Graham & others the interest to be as the party offered to prove it to be, 


then the witnesses ought to be compelled to give evi- 
dence, because their swearing would be against their 
interest. But it is said by Mr. Geyer and Allen, for the 
plaintiffs in error, that the inquiry proposed in this case, 
cannot be gone into, because the estate is very large, and 
the court would have to make estimates of the value of 
devises, and also estimates of the value of the whole 
estate, to ascertain whether the witnesses would take 
most as devisees or as heirs and distributees. It is ad- 
mitted that this investigation may be troublesome, but it 
can as well be made, as it could in other cases of objec- 
tions, on the ground of interest, and that there may be 
difficulties, is not a valid objection. On the ground of 
rejecting this testimony, the court erred, and was rightly 
‘Yo authorise the corrected by the circuit court. The county court refused 
county ct. to issue to issue a citation upon these witnesses, or most of them, 
a citations to “iy, to compel them to come into court, and testify touching 
their knowledge their knowledge of the possession, existence, or distruc- 
concerning the tion of the will. The circuit court decided that the coun- 
ge nid ty court erred also on this point; we are of opinion, the 
session of a will, County court was right on this point. The law requires 
it is essential that the exei. or other person mterested, to swear in sucha 
the rear iphnntey case, that he has cause to believe, and that he does be- 
Pe Lould. make lieve, that some person has concealed or embezzeld any 
affidavit “that he goods, chattels, money or eflects, books, papers &c. the 
“9 ares rede? court shall grant the same &c.; the aflidavit does neither 
oes believe?’ that SAY in ternis, that the afliant has cause to believe, nor 
some person has does believe, both should have been affirmed by the affi- 
“oscar gel “™ davit; on this point, the circuit court erred and for this 
books, papers &c, error, its Judgment is reversed. 
Anafiidavit want- A point was made in regard to Mr. Spalding’s testi- 
ing the aflirma- mony, which it is said to be desirable to have the opin- 
tion, is therefore. “. : . : ‘ : 
defective,and theionof thecourton. We, to save future disputes on the 
court may proper- point, give an opinion, which is, that his testimony is, in 
ly refuse acita- yr opimion, entirely competent, and not subject to the 
‘An attorney who Objection, that it discloses confidential communications 
draws up awill,is of a client. 
presentatthetime Jn regard to the question, whether the circuit court 
sees the will, af-erred or not, in reversing that part of the judgment of 
ter the death of the county court, which finds that John Mullanphy died 
0 ec intestate; we give no opinion, as the cause had better on 
testator’s family. the whole, be sent back for furthe: trial; the judgment of 
—reads it and re- the circuit court, is affirmed, the cause remanded to that 


Vv. 
O’Fallon, exer. 
Mullanphy. 
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court, with directions to be sent to the county court for june Term 
farther proceedings. Judgment affirmed, with costs, 1836. 
cause remanded. 

Wasu, Judge. ania “a ihe 


{ concur with the court, except on the point of compé- apg. amet 
° 2 . . Ss Sit T L 
tency of the devisees, offered as witnesses in the county witness A prove 


court, to establish the will. In all such cases, it is my these facts, and 


7 ‘ - 4 ific is 7 his evidence is 
opinion, that the devisee of a specific legacy is incompe Ges acteieut +6 the 
tent; the question of interest, being a complex one;y objection, that it 


which the court have not the means of investigating, and discloses confi- 


; ; j j dential communi- 
settling as upon an issue made up in due form. te rahi 


O’Fatnon exr. oF Muttaneny v. Daccett anv Price. 4 343 
h169 128): 
The banks of navigable rivers, in this State, are public highways, and 
though owned by private individuals, fishermen and navigators are 
entitled toa temporary use of them, in landing, fastening and repair- 
ing their vessels, and exposing their sails or merchandise; yet this 
right has its reasonable qualifications and restrictions, and will not 
allow a navigator to land foi several weeks, and under pretense of 
repairing, build houses, employ teams &c. thereby unreasonably ob- 
structing the owner’senjoyment of his property. 


Mullanphy in hislifetime, brought an action of trespass statement of the 
quare clausum fregit, against the defendants for breaking case. 


and enteringhis close &c. The defendants pleaded not 
guilty, and also that the closewas theirs; the plaintiff then 
set out another close; the defendants to that part of the 
said close, bordering on the waters edge of the river 
Mississippi, and westward sixty feet, say they are not 
guilty; and as to the residue of said close, westward of 
said line, they say 1t is between the high water mark of 
saidriver, and the water's edge, at low water mark.— 
The plea then goes on to say that the Mississippi river now 
is, and was at the time said supposed trespasses were com- 
mitted, a public highway and a common navigable stream, 
and that the plain, where the supposed trespasses were 
committed, was a common and public landing street and 
highway, through, over and along which, all persons law- 
fully might, and may go, return and pass and repass, at 
their free will and pleasure, and land their boats and ves- 
sells, lade and unlade their vessels and boats, to take on 
board and land erews and passengers, repair boats and 
vessels, at their like, free will and pleasure; wherefore 
the said defendants, having occasion to use the same 
landing, street and highway, at the several times, when 
&c. landed and moored their steamboat, called the St. 
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Louis, engaged in the lawful navigation of the river Mis- 
sissippi, at the same landing, and did then and there un- 
lade and lade the cargo of said boat, and landed passen- 
gers and received others into said boat, and did cause the 
boat to be repaired, and in so doing, they, their passengers, 
servants and agents, went, passed and repassed on foot, 
and with cattle and carriages into, through and over the 
said close, so being a public landing street &c. using the 
same as they lawfully might, doing no unnecessary harm. 
The defendants then pleaded that the said place is with- 
in the limits of the city of St. Louis; and that by an aet 
of the general assembly, the people of the said city, 
were constituted a body politic and corporate, and the 
corporate duties were vested in a Mayor and Aldermen, 
and that the Mayor and Aldermen, were authorised to 
improve and preserve the navigation of the Mississippi 
river within the city; to erect and repair and regulate 
public wharves and docks; to regulate the stationing an- 
chorage, and mooring of vessels; to open and keep in 
repair streets, avenues, lanes and alleys; to extend, open 
and widen avenues, streets, lanes and alleys; and to pass 
such ordinanees, to carry into effect said powers, as the 
good of the inhabitants may require, and that before the 
committing the supposed trespasses, in September 1826, 
the Mayor and Aldermen, by ordinance, declared the 


_ residue of said plain to be a public street and highway, 


free for all people to pass and repass, and to be free for 
all purposes of landing boats, vessels—receiving and dis- 
charging cargoes; and that the said Mayor and Aldermen, 
did by ordinance, provide for the stationing and mooring 
vessels &c. By means whereof, the said residue of the 
said close, at the said several times was, and of right 
ought to be, a public and common landing street and high- 
way for all to pass &c. to land and moor boats, receive 
and discharge cargoes &c. &c.; wherefore the said defen- 
dants, having occasion to use the same street and landing, 
at the several times mentioned, did under the license and 
authority of the Mayor and Aldermen, land a steamboat 
called the St. Louis, and in discharging and receiving a 
cargo and passengers, went, passed and repassed on foot, 
with cattle &c. &c. which are the same trespasses &c. 
wherefore they pray judgment. To the plea of not 
guilty, issue was joined; and as to that part of the first 
plea to the new assignment, which relates to so much of 
the place as lies without sixty feet of the low water mark, 
issue is taken to the country; and as to the space within 
sixty feet, the fact that the same wasa public highway is 
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denied. The plaintiff then reasserts the injuries of land- 
ing and repairing the boat, and other trespasses &c. &c. 
On this state of the pleadings, the parties submitted the 
cause to the court sittingasa jury. As to the first issue 
of not guilty, on the original declaration, the court found 
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jor the plaintiff; and as to the issue regarding the right of Daggett & Patee. 


the property, in the defendants, as to a part, the court 
found for the defendants; all the other issues are also 
found for the defendants; whereon the court gave judg- 
ment for the defendants on the whole record. On the 
trial, the plaintiff gave evidence, that on the second day 
of September 1799, the lieutenant governor of Louisi- 
ana, conceded to one Emilien Yosti, a piece of ground, 
then just north of the city of St. Louis,’but now in its 
limits, of about five arpents, including the plain in ques- 
tion, and running tothe Mississippi. ‘The words of the 
grant, are bounded on the east by the river Mississippi. 
Also, evidence was given that the same was duly con- 
firmed by the American Government, and that Mullan- 
phy had a regular title to that part on which the trespass- 
es were committed, together with alot enclosed on which 
he lived on the top of the bank and adjoining and west- 
ward of the place where the trespasses were committed. 
It also appeared that the city had laid out a public street 
along the margin of the river, on said land, but had not 
actually opened the same; and that there was a space 
between the east border of this street and the water’s 
edge, and that the defendants, opposite to the house and 
garden gate of the plaintiffs opening to the river, landed 
their boat, and there repaired the same, and used the said 
street for the purpose of laying thereon lumber &c.— 
passed and repassed on the said street and piece of ground, 
with waggons, cattle &c.;and built on the space east of 
the street, a small house or shed, and put a_blacksmith’s 
shop there, for the purposes of repairing the boat, and did 
repair the boat there,and kept the same there for about 
space of six weeks. It was also proved, that the boat 
was landed there by the direction of the city authorities. 
Upon the testimony, the court decided the Jaw was, that 
the place where the trespasses were committed, wasa 
public highway, and the defendants had a right to do 
what they did; there was some evidence to shew that 
when the boat landed there, Mullanphy informed the 
defendants, the land was his, and that defendants said they 
did not regard the right of Mullanphy; that Mullanphy 
had used some trouble to improve the bank and landing 
for private use. 
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liane J. Spacvine, for plaintiff in error. 
1836. It is admitted that the use of the banks of rivers be- 
wy’ longs to the public for certain purposes, but it is contend- 
= —_ f ed, not for the purpose of erecting work shops and repair- 
vy. >’ ing vessels, when none of the exigencies of navigation 


Daggett & Price. require it. 





1 Partidas, 337; 4 Hal]’s law journal, 550; old 
rev. code,sec. 12, page 201; 2 Louisiana Rep. 200. In 
Argument of this case the evidence shows that Mullanphy had been at 
counsel for plain- ° . : 
tiff in error. some trouble to make himself a landing place; could the 
defendants take and keep possession of it, against his 
wishes, for the purpose of laying up to repair, after their 
voyage had terminated? The city charter contemplates 
both private and public wharves in the section above 
referred to. If the defendants are correct in their posi- 
tion, there can be no private wharf. According to my 
views, the city has full control over the landing places 
at the termination of all the cross streets,and along all 
the lots; which by the grants or confirmations, do not 
call for the riveras a boundary; but the lot holders which 
call for the river as a boundary, have the right of erecting 
landing pluces, under the superintendance and control of 
the city, and of being paid for the use of them in ordinary 
cases. 2. Thereisa finding on the second issue un- 
warranted, there being no such issue on the record, as 
that finding presupposes, and there is no finding as to 
two material issues, joined by replications to pleas to the 
new assignments. 


Opinion delivered by McGrrx J. 
ad _ The claim of the defendants to use this ground as they 
Opinion of the ,. : Sic” oO 4 c 
court. did, rests on this principle, that the navigable rivers in 
this State, and the banks thereof, below high water mark, 
The banks of nav- are and of right out to be public highways, for the pur- 
= opener We poses of navigation. ‘This principle is conceded by the 
Se 94% - 2 c a 2 a a 

lic highways, and-counsel for the plaintifl, to be correct so far only as the 
though owned byexigencies of navigation may require; and the argument 

yrivate individ- +. S ”, 1 Fe : ug 2 
a Gshermen 5 that here, there was no exigency of navigation exis- 
and navigators tingto justify the acts of the defendants. To sustain 

° g .o . J . "yy "7 . . . 
are entitled to a this point for the plaintiff, Mr. Spalding cites and relies 

> ary use . 4 ; . +s 
ther, in landing, 08 1st Partidas, 337; 4 Hall’s law journal; 2 Louisiana 
b] 5 ° 

fastening and ;re- R. 200,and the revised code of 1825, sec. 12, p. 201.— 
— ponte ves- Mr. Geyer, for the defendants, also relies on the above 
sels, and exposing . : artid The first ti ‘ll be 
their sails or mer. quotation from the Partidas. 1e first question wi ’ 


chandise; yet this Whether the eity could lawfully lay outa street on pri- 
right has its rea-y r ‘ty ; ins : b 
rinable qualifiea. Yate Property, this being the property of Mullanphy by 


tions and restric- the grantof the Spanish Government. It is most clear, 
tions, and will not and not at all disputed by the defendants’ counsel, that if 
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the property was in law the private property of the syne Term 
plaintifl, then the city cannot use the same for public 1836. 
uses, Without making just compensation therefor. It is Wee 
clear from the record, that no attempt has, on the part of O»Fallon exr. of 
the city, been made to make any compensation for the Mullanphy 
use of the land asa public street; nothing therefore can poco & Py 

- R * : ggett & Price. 
be claimed on this ground. The Spanish Government, ~~ 
granted the land to the water’s edge. This grant must be allow a navigator 
interpreted, understood, limited and restrained, according ‘0 land for several 
to the law of the riger ¥ in force at the time when the oe under 
grant was made. By reference to that portion of the Par- tas, build ‘sto 
tidas, before cited, it will be seen that “rivers, ports and employ teams &c. 
public roads, belong to all men in common, so that stran- ge ert 
gerscoming from foreign countries, may make use Of the owners om 
them in the same manner, as the inhabitants of the place joyment of his 
where they are might do, and though the dominion or PT°?°TY: 
property of banks of rivers, belongs to the owner of the 
adjoining estate, nevertheless, every man may make use 
of them to fasten his vessel to the trees that gvow there- 
on, or to refit his vessel or to put his sails or merchandise 
there. So fishermen may put and expose their fish for 
sale there, and dry their nets, or make use of the banks 
for all like purposes which appertain to the art or trade 
by which they live.’ ‘The author then goes on to say, 
that “all the trees growing on the banks of riversy belong 
tothe owners of the adjoining estate, who may cut or 
cause them to be cut down, or do with them-whatever 
they think fit; yetif at the time they are about to be cut 
down, they find any vessel fastened to them or about to 
be fastened to them, they cannot immediately cut them 
down; otherwise they would interfere with the right 
every man has to use the banks of rivers; but if there is 
no vessel fastened or about to be fastened to them, then 
they may be cut down and converted to the owner’s use.” 
Thus stood the law at the time the grant of thisland was - 
made to Yosti, under whom Mullanphy holds. It seems 
then, that when this grant was made by the King of 
Spain to Yosti, there existed a public standing law of the 
country, that whenever the banks of rivers were granted 
to subjects, such grants were understood as reserving 
certain common rights to fishermen andnavigators. The 
first right reserved to navigators, was to touch the bank 
or land and fasten their vessels there to the trees growing 
on the land. The second right reserved, is to land 
on theshore, and refit their vessels; and the third, 1s to 
put their sails or merchandise on the bank. These are all, 
enumerated by the author, with regard to rights reserved 
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to navigators; they of course are to be considered as so 
much subtracted from the right of the owner of the 
bank for public uses. When this grant was made to Yos- 
ti, we are to understand that the absolute dominion was 
granted to him, with these exceptions only. It is on the 
one side argued, that the defendant’s case comes exactly 
within the privilege to repair. On the other side, it is 
insisted, that this privilege to repair, must be understood 
with several restrictions and qualifications; one of which 
is, thatunless the vessel was on a voyage and needed 
repairs, to enable her to proceed, the owners had no right 
to select the place they did to repair; and in this case the 
vessel was in the public port and left the same by the 
direction of the city authorities, to repair in this place. 
It seems to us, this qualification of the privilege to occu- 
py the bank, when the property is in a private person, 1s 
reasonable the general interests of navigation have been 
anxiously guarded by most commercial nations, and so 
they are withus, but it does not follow that the private 
rights of the people whoown the land, are for that rea- 
son, to be disregarded. When a vessel ison a voyage 
and meets with any accident, which makes it necessary 
to touch the bank, she has a right to do so, leaving the 
bank, when private property, as soon as practicable. 
We cannot see why it is, that the vessel can seize on 
private property, in the possession and enjoyment of the 
owner, when other places might do as well. The owner 
of the tree when a vessel is tied to it or about to be tied to 
it cannot then exercise his general right to use the tree; it 
would seem reasonable therefore, that the use of thebank, 
in a case like this, should be restrained to cases of some sort 
of necessity, and should be founded on some better reason 
than the mere convenience of the owners of the boat. 
To tie a vessel toa tree temporarily, is one thing, but to 
moor the same permanently at the bank, when the prop- 
erty in the same, belongs to a private person, and there 
to submit the vessel to thorough repairs, is another thing; 
this requires much time, a large number of men with 
materials; it requires also the action very often of wag- 
gons and teams, and sometimes even houses to be built, 
for the convenience of the workmen. It is asked by the 
counsel, if it were lawful to invade the right of Mullan- 
phy, in the way it was done, for one day, why would it 
not be lawful to do so for a whole year, and even for 
ten years, if the defendants should choose tobe that 
long in repairing their vessel? No answer was given to 
this, and we think none founded in justice, can be given 
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to it. The right to repair must, therefore, be limited to 
cases of emergency, and not extended to cases of mere 
convenience. ‘Thorough repairs can seldom be made 
except in public harbors, where materials and workmen 
can be had; and for this reason, it is reasonable for the 
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public to provide public docks, there every vessel has a Daggett & Price 


right to go to make all sorts of repairs. Why should the 
owners be at liberty to select my bank, merely because 
they think that place will suit them best, when the public 
docks are open to them, and if they are not they are at 
liberty to purchase the privilege, and when not on a voy- 
age they are supposed to have full time to do so’—that 
every one should so use his rights as not to injure or mo- 
lest others in the enjoyment of theirs,is a maxim that 
well applies in this case. The law of the Partidas, that 
the owner of the tree on the bank cannot use his right 
when the same is in the lawful use of the navigator, seems 
to be an exemplification of the maxim. The King of Spain 
granted the bank to Yosti, and Mullanphy under him is the 
owner, he must not for that, obstruct the navigation of the 
river; he cannot project piers into the river, nor build 
houses on the bank, so as to injure the navigation of the 
same. So on the other hand the navigator cannot obstruct 
the owner’s enjoyment of the same beyond the reasonable 
limits of necessity imposed on him at the time. In the 
case before us, the land was occupied about six weeks 
under pretence of —— and to repair it became ne- 
cessary to build a house and fix therein blacksmith’s tools, 
to employ men and beasts, in considerable numbers, and 
all for no other reason than this place suited the defend- 
ants better than any other place. 
Weare for these reasons, of opinion that the circuit 
court] erred in deciding the law to be with the defendants. 
he judgment is reversed with costs; the cause is re- 
manded for a new trial. 
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JUNE TERM RacHaEL, A WOMAN OF coLor v. WaLKER. 


1836. ee 
wane Anoflicerof the U. S. Army, who takes a slave to a (military post 
within the territory wherein slavery is prohibited, and retains her 
Rachael a woman vera years in attendance on himself and family, forfeits his prop- 
emer erty in such slave by virtue of the ordinance of 1787. 


v. 
Walker. 


J. Spatpine for appellant. 


Rachael is free.—1 see act of Congress of March 6th 
1820; Story’s U.S. Laws, page 1762, sec. 8, which for 
bids slavery north of 36 degrees, 30 minutes; also the or- 
dinance of 1787, for government of territory north west 
of Ohio—1 vol. L. U.S. 475. 

1 Mis. Rep. Winny v. Whitesides, 472; 3 Mis. Rep. 
Nat v. Ruddle 400 and Julia v. McKenney 270; as to the 
child, Merry v. Tiffin and Menard, 1 Mis. Dec. 725. 


H. R. Game, for defendant. 


It is admitted that the residence was such that in ordi- 
nary cases, would under the decisions of this court, enti- 
tle the plaintiff! to her freedom—but in this case, she was 
taken to that territory, as the servant of an officer of the 
United States’ army, and was never otherwise employed 
there, than as the servant of that officer. 

The question then is, whether an officer of the army, 
who can never acquire a domicil, in any other than the 
State of which he was an inhabitant, when appointed, 
can take with him, wheresoever he may be ordered, such 
property as he may possess. 

The fact that the officer here bought the negro after 
he had been ordered to the north-west territory, does 
not make the case stronger, for the slave then if she had 
been his when he was first ordered there since the law 
that emancipates applies to the residence of the slave and 
the character of that residence. 
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; Opinion delivered by McGirx, Judge. 

Statement of the Rachael the plaintiff in error, brought an action accor- 
_ ding to the statute for freedom, the defendant Walker 
pleaded not guilty anda verdict and judgment were given 

for the defendant. It appears by the record, that in the 

fall of the year 1830, oh T. Langham, then residing in 

the Missouri territory, at or near the mouth of the St. 

Peters, came to St. Louis; and that one J. B. W. Stock- 

ton then sent by witness to Major Brant of St. Louis to 

— a slave; that the plaintiff was purchased for said 

Stockton, and was by the witness taken up to him to Fort 
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Snelling at St. Peters in the same fall. That there said june term 
Stockton held her asa slave till the fall of the year 1831, 1836. 
when he removed to Prairie du Chien, taking the said exe 
Rachael with him as his slave, at which place he held her Rachael a woman 
in slavery, till about the spring of the vear 1834, when of color — 
he took her to St. Louis and soldher. That Fort Snell- wary; 
ing is on the west side of the Mississippi river, and north . 
of the State of Missouri, and in the territory of the Uni- 
tedStates. ‘That said Stockton before he bought said 
Rachael, had resided at Fort Snelling about two years, 
and was still residing there when he bought the plaintiff, 
having just married. That Stockton while he resided at 
Fort Snelling was an officer of the U.S. army attached to 
troops there; that while Stockton was at Prairie du Chien 
he was also an officer in the service of the U. S. army; 
that Prairie du Chien is in the Michigan territory and 
east of the Mississippi. That Rachael was only em- 
ployed in attendance on Stockton and his family. It ap- 
peared also, that Rachael was neveremployed otherwise 
than as a private servant in immediate attendance on 
Stockton and family, and all the time Stockton held her 
as aforesaid, he was in the service as an officer of the 
army. It also appeared that Walker, the defendant held 
under Stockton. Upon this state of evidence the circuit 
court instructed the jury that the law was, that if said 
Stockton was an officer of the army while he held the 
plaintiffin slavery, stationed at Fort Snelling and Fort 
Crawford by the proper authority, and if he emploved 
the plaintiff during that time only in personal attend- 
ance on himself and family, that such residence of the 
plaintiffas has been proved, does not entitle her to free- 
dom; this opinion was excepted to; motions were made 
for a new trial for misinstruction, which were overruled. 
To sustain this judgment, Mr. Gamble contends that 
all the cases heretofore decided, proceed on the ground 
that a residence in the N. W. territory, was contrary to 
the ordinance of 1787, and amountcd toa forfeiture of the 
property of the owner of a slave, for a violation of the 
ordinance, and that by all the decisions made by this 
court exceptions are allowed to exist, which exceptions 
to the positive words of the ordinance, must be raised of 
necessity. One case allowed by the court is this, that if 
a person be passing through the country with slave prop- 
erty,.which he has a right to do, if high waters detain 
him with his slave, and he resumes his journey as soon 
as may be the time he necessarily staid with his slave, 
shall not be considered as a residence, so as toe work a loss 
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of the slave. Hethen contends that in this case, Stock- 
ton wasa soldier of the American army, and as such, was 


wen—a = bound to be and remain wheresoever his superior officer 
Rachael 2 woman should command him to be; that the slave was only with 


Opinion of the 








him as a servant, not as a slave, and being obliged by law 
to be and remain ina country where slavery is forbidden, 
he had a right to have his servant there also. 

Mr. Spalding answers this argument, by saying al- 
though this officer was bound by law and authority, to 
be and remain in a country where slavery is not allowed, 
yet no law nor public authority, required nor compelled 
him to take this person there asa slave nor as a servant. 

Having stated the substance of the arguments on both 
sides, we will proceed to lay down the law as we under- 
stand it. It may not be unprofitable to state again, the 
trinciples on which this court has heretofore rested in the 
many decisions heretofore made in regard to this ordi- 
nance. It seems that the ingenuity of counsel and the 
interest of those disposed to deal in slave property, will 
never admit any thing to be settled in regard to this ques- 
tion. The ordinance of 1787, for the government of the 
north western territory, declares that neither slavery nor 
involuntary servitude shall exist in the same. The first 
case decided by this court was that of Winney v. White- 
side; the facts of that case were, that after the making the 
ordinance, Weiteside, the owner of Winney, removed 
from N. Carolina to Illinois, and brought with him Win- 
ney, and resided there three or four years, and left there 
and removed to Missouri, and took with him the slave; in 
that case the court declared that such residence, by force 
of the ordinance, manumitted the slave. In that case, 
the court say that the person who takes his slave into 
said territory, and by length of residence there, indicates 
an intention of making that place his residence, and the 
residence of his slave also, and thereby induces a jury to 
— that fact also, by such residence declares his slave 

ree. 

And the court say in the case of Lagrang v. Menard 
that the court will raise other exceptions than those ex- 
pressed in the ordinance; the case of Lagrang was one 
where the owner lived in Illinois and had his slave employ- 
ed in Missouri, and the slave made occasional visits to 
hts master’s house in Illinois, the court declared this did 
not work an emancipation. 

The case of Julia v. McKinney, decided by this court 
in 1833, goes further in detail, as to the exception which 
necessity may create, than any other.—3 vol. M. R. 270° 
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That case decides that when a person does not intend 
to introduce slavery in the State of Illinois, but does in 
fact introduce it, he will forfeit his slave unless he can 


stitution of Illinois a provision of the same import of the 
provision in the ordinance; under this prohibition in the 
Illinois constitution, Julia was declared free. In all the 
cases decided by this court, it is admitted that the people 
of the United States have aright to pass through any of 
the districts where slavery is prohibited with their slaves, 
and while they justly retain the character of emigrants 
passing through the country, the fact that they have in 
their possession, when so passing slaves, does not eman- 
cipate them under the ordinance; and whether such owner 
has lost such character for the time being, depends on 
evidence to be adduced on the trial. Now if it could 
be proved that he declared his design was to reside there, 
this would be sufficient evidence that what he did was 
done in view of that intent; but if he should declare that 
it was not his design to reside there, and yet should do so, 
then the fact mm be stronger than the words. 

In the case of Julia, many cases are put to show that 
anowner of a slave might remain in the country for a 
considerable length of time, without working a forfeiture 
of his right to the slave. The-court say in that case, if 
any accident should happen to the emigrant which in or- 
dinary cases, would make it reasonable and prudent for 
him to suspend his journey fora short time, we think he 
might do so without incurring a forfeiture, if he resume 
his journey assoon as may be. Something more than 
the mere convenience or ease of the emigrant ought to 
intervene to save him from the forfeiture; something of 
the nature of necessity, should or ought to exist, before 
he ought to be exempt; if swollen streams of water, which 
could not be crossed without danger; serious sickness of 
the family; broken waggons and the like—these things, if 
they exist, would be good causes of delay, if the journey 
be resumed as soon as they are removed. 

It may be that the language contained in this case, has 
induced the defendant, claiming under Stockton, to expect 
and hope his case would come within the words of the 
opinion, if not within its reason. 

In that case, the court say there should be something 
like necessity existing, to justify the owner of a slave to 
keep such slave in the country, so as to save a forfeiture. 
The counsel insist on a necessity as regards the owner to 
stay and abide in the Missouri territory and Michigan for 
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a 
shew some reasonable necessity. There is in the con- Rachael a woman 


of color 


v. 
Walker. 
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JUNE TERM More’than two years, and during all that time to keep the 
1836. plaintiff there asa slave. 
Fae It is said the officer was under orders from the govern- 
Rachael a woman ment to remain where he did, and therefore a necessity 
of color existed which brings him within the reason of the decis- 
Walker, ion in Julia’s case. 
This plea of necessity, is well answered by Mr. Spal- 
An officer of the ding for the plaintiff, which answer is, that though it be 
U.S. army, who true that the officer was bound to remain where he did 
takes a slave toa : . ’ 
mility. post with- during all the time he was there, yet no authority of law 
in the territory or the government compelled him to keep the plaintiff 
wherein slavery iS there asa slave. ‘This answer is complete as we think; 
prohibited, and t Cre SS 8 Mave “4 P . ’ 
retains her several Shall it be said, that because an officer of the army owns 
years in attend- slaves in Virginia, that when as officer and soldier, he is 
ance on. himself required to take command of a post in the non slave hold- 
feits his property ing States or territories, he thereby has a right to take 
in such slave by with him as many slaves, as will suit his interests or con 
virtue of tee“ venience? It surely cannot be the law; if this be true, 
then it is also true that the convenience or supposed con- 
venience of the officer, repeals as to him and others who 
have the same character, the ordinance and the act of 
1821 admitting Missouri into the Union, and also the 
prohibitions of the several laws and constitutions of the 
non slave holding States. But it is said in this case that 
the plaintiff was only employed asa body servant, to in- 
, duce the belief of the fact that the service she performed 
was necessary, or perhaps to establish the fact that the 
officer has a right to a family servant. We are yet to 
learn that the law which gives to officers servants of a 
certain sort, authorise such officers to hold slaves in lieu 
of such servants, and in places forbidden by the ordi- 
nance. In this case the officer lived in the Missouri ter- 
ritory at the time he bought the slave,-he sent to a slave 
holding country and procured her, this was his voluntary 
act, done without any other reason than that of conven- 
ience, and he and those claiming under him must be hol- 
den to abide the consequence of introducing slavery both 
in Missouri territory and Michigan, contrary to law. 
The judgment of the circuit court is reversed—the 
cause is remanded for a new irial. 











THIRD JUDICIAL DISTRICT. 


Hicxs v. Merry. 


In an action for unlawful detainer, brought under the statute, before 
two J.of the P. the evidence given or rejected and the decisions of 
the J. thereon, form no part of the record, or proceedings subject to 
be reversed by the cir. ct.—when brought before them by certiorari. 


APPEAL from St. Louis circuit court. 






JUNE TERM 
1836. 
SF a i 


Hicks 
v. 
Merry 


Merry the appellee, brought an action before two jus- Statement of the 


tices of the peace, against Hicks the appellant, (and “ 


another who was not served with process,) for an unlaw- 
ful detainer of a house and lot in St. Louis. The jus- 
tices gave judgment for Merry, which on certiorari was 
affirmed in the circuit court and fiom the circuit court, 
Hicks has appealed to this court. 


Darsy and Hamitron, for appellant. 


Reasons for reversing the judgment &c. in this cause: 

1. Because the justices had no jurisdiction. 

2. Because this was a proceeding almost exclusively 
upon title,and the justices proceeded in the cause, and 
permitted the same to go to the jury, contrary to the 
provisions of the statute in such case made and provided, 
overruling the motion of the defendant’s attorney to stop 
the proceedings. 


Counsel for appellee: 

The errors assigned in the circuit court are not within 
the provisions of the act of 1825, under which the pro- 
ceedings were had. ‘The evidence given or rejected, and 
the decisions of the justices thereon, form no part of the 
record, process or proceedings. A bill of exceptions 
could not be taken, and much less will the statment of 
the justices be received.—See Scholer v. Smith and oth- 
ers, 2 Mo. Dec. 416; Rev. C. 1825, 398. 


gag delivered by Wasu, Judge. 


se. 


e objections insisted on by the appellant’s counsel Opinion of the 


cannot be raised. The evidence given or rejected, and 
the decisions of the justices thereon, form no part of the 
record, process or proceedings to be reviewed in the cir- 
cuit court; these appear in due form and to have been 
taken in proper time, and it isonly for want of some 
formality in the proceedings, or for some defect in the 
process, that the judgment of the justices is to be set 
asides The judgment is affirmed with costs, and it is 
— that a writ of restitution be awarded to the ap- 
pe ee. 


ourt 
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SUPREME COURT OF MISSOURI. 
Spreep v. Herrin. 


J. Inan actionof trover for a slave, where the pltf. proved, that def, 
who was a negro trader, purchased the slave of the mother ot pitf. 
knowing her to have only a life estatein him, and was seen with said 
slave in his possession a few days after the sale; it is error in the 
court to instruct the jury, that there was no evidence of a conversion 
and no sufficient proof of title, and that the pltf. had not made out a 
prima facie case. 

2. The strength and sufficiency of the evidence should be left to the 


jury. 
ERROR from St. Louis circuit court. 


Grrer, for defendant. 


The questions arising on the record are: Had the 
plaintiff according to her own shewing a right to the 
slave? 2. Was there any evidence of a conversion by 
defendant, at a time when the plaintiff had a right to 
the possession? 

The defendant maintains the negative of both—and 
first, slaves are chattels and as such belong to the execu- 
tor or administrator until distribution, and until then he 
alone is entitled to the possession.—1 Williams on exrs. 
446; 2nd do. 609; Rev. C. 1825, 119; Littles admr. v. 
Chauvin, 1 Mo. Dec. 626. ‘The suit was brought by 
husband and wife, in right of the wife, when the right of 

ossession was in the husband alone as administrator. 

here was therefore, not only no sufficient evidence of 
title in plaintiffs; but the evidence shewed title out of 
them. 2 Asto the 2nd point to maintain trover, the 
right of possession must be in the plaintiff at the time of 
the conversion.—3Starkie, 1491. In general, evidence 
of some tortious act 1s essential to a conversion, and it | 
is not sufficient to prove mere non-feasance.—Ib. 1494. 
Suppose the tenant for life, to have had the right to pos- 
session as such in 1826—the slave came lawfully into the 
possession of the defendant, and in such case proof of a 
demand and refusal is always necessary—3 Starkie, 1497; 
3 Amer. Dig. 494. Thus in the case of Baker v. Headly, 
7 Har.and J. 257, where it was proved in an action of 
trover that plaintiff was entitled at her father’s death, to 
certain slaves, the father sold them absolutely to B. It 
was held that there was no proof of conversion, the ac- 
tion being brought after the father’s death without demand 
or preof of a tortious act by defs——5 Amer. Dig. 511 
A plaintiff in trover who does not prove a right to pos- 
session of the property sued for, nor a conversion by 









defendant, was properly told that he had not made out a 
prima facie case. 
ALLEN cites 
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2 Wheat. sec. 1059, 60, 61; Banker in 


note; 7 Johnson’s Rep. 254—pot ashes—denial—conver- 
sion; 4 Taunton R. 799; Miss. R. 482. 


Opinion delivered by Wasu Judge. 

This was an action of trover, for the conversion of a 
negro boy slave, instituted in the circuit court by J. M. 
Speed and ‘Therese Speed, against the defendant in error. 
Pending the suit in the circuit court, J. M. Speed, the 
husband of Therese Speed, the plaintiff in error died. The 
judgment in the circuit court was in favor of Herrin; to 
reverse which, the plaintiff now prosecutes her writ of 


error in this court. 


The facts are set out ina bill of ex- 


ceptions, and so far as they are material for the consid- 
eration of the cause at this time, are, that on the 27th of 
Feb. 1823, one Piere Laperche dit St. John, made his last 
will and testament, which was duly proved and published 
on the 10th of April 1823; that by said will the testator 
bequeathed to his wife Marie, the negro boy (for whom 
this suit was commenced) for and during her life and after 
her death, to his daughter Therese, the present plaintiff; 
that he appointed his said wife Marie, executrix of said 
will, and died immediately after the execution thereof; 
that letters testamentary were duly granted to said 
Marie, who died in the year 1830, leaving the estate of 
her testator unadministered—that the said widow and 
executrix of said testator, sold said slave to said defend- 
ant Herrin, in the year 1826; that said Herrin took pos- 
session of said boy, and was seen with the boy in his 
possession a few days after the sale by said Marie as 
aforesaid; that said Herrin then lived in the southern 


country, and was atthe time of the purchase by him of 


said boy, engaged as a negro trader in purchasing slaves 
in this country for the southern market; that said Herrin 


had been told before the purchase by him of said boy, 


that he could get no title to said slave; to which defend- 
ant answered, “that the widow of Laperche, who offered 
to sell said slave, had a good title for her life, and that she 
would live as long as the slave, and it did not matter.” 
That Herrin was in this State in the summer of the year 


1831, &c. 


Upon this state of facts, the circuit court 


instructed the jury, 1st, that there was no evidence of a 


conversion. 2nd. 


That there was no sufficient evidence 


of title, and 3rd. That the plaintiff had not made out a 
prima facie case. 
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JUNE TERM We think that the circut court erred in giving these 
1836. instructions; there was certainly some evidence of a con- 
wns ~sversion; and we are inclined to consider the evidence 
Meechum strong on that point: but the strength or sufficiency of 
the evidence consisting of facts, and the inferences dedu- 
cible from them ought most certainly to have been left 
with the jury; and the court invaded the province of the 
Opinion of the jury, in deciding that there was no sufficient evidence. 
— The judgment is therefore reversed and the cause re- 


manded for a new trial, conformably to this opimion. 
In an action of ie : ’ 
trover for a slave, knowing her to have only a life estate in him, and was seen with said 
where the pltf. slave in his possession a few days after the sale; it is error in the 
proved, that def. court to instruct the jury, that there was no evidence of a conversion 
who was a negroand no sufficient proof of title, and that the pitt. had not made out a 
trader, purchased prima facie case. 
the slave of the The strength and sufficiency of the evidence should be left to the 
mother of pltf.— jury. 


v. 
Judy a woman of 
color. 


— > 
1 361 
Sa Hoe! 
tal 
4 361 
43a 606 
4 361 1. Ina suitfor freedom against a negro, it is no objection to the in- 
Hla 349 troduction of negro testimony, that defendant negro vouchesa white 
man for warranty of title. 

2. Ina motion fora new trial, the affidavit of the applicant must allege 

that the verdict is unjust and that he has merits &c. 


Meecueum v. Jupy, auias Jutta Logan, a WOMAN OF COLOR. 


Statement of the Julia brought an action against Meechum for freedom. 


pais The defendant pleaded not guilty, and that the plaintiffis 


his slave: a verdict and judgment were given for the 
plaintiff Julia. Meechum by his counsel Mr. Drake, 
moved the court fora new trial. It appears by the bill 
of exceptions, that Lewis a negro, gave testimony for the 
petitioner. ‘The defendant made an affidavit shewing 
that he had purchased the plaintiff as a slave, from one 
Newton, and had a bill of sale of Newton, with warranty. 
That Newton was a white man and had been notified by 
the defendant of the suit and requested to defend the suit, 
and had employed counsel and in this way was the real 
defendant, and that the defendant did not know that 
Lewis would be offered as a witness till it was done on 
the tria], and that said bond of warranty was not then in 
his power, so that he was surprised. The affidavit also 
admits that Meechum the defendant, is anegro. On the 
ground of supprise, a new trial is asked, and it is argued 
in this court that Newton isthe rea] defendant, and so 
the suitis not one where negroes alone are concerned. 
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J. Spatvina, for apppellant. 


‘The only questions that can arise, areon the motion 
for a new trial; the reason assigned for the new trial was 
surprise on the counsel of defendant below, by the pro- 


362 


JUNE TERM 
1836. 
PV 
Meechum 


Vv. 
duction and admission of a black witness on behalf ofJudy a woman of 


Judy, when Jas. Newton a white man was the substantial 
defendant, having sold Judy to Meechum with warranty 
of title, and who although not nominally a party on the 
record, yet had conducted the defence, and employed 
Chas. 1. Drake, the attorney who acted for Meechum in 
the court below. 

1. Was the evidence of a black person admissible 
for the plaintiff below ?—Rev. code, page 600, sec. 2: new 
rev. code, 624, sec. 19. are the provisions respecting the 
admissibility of black witnesses. 

2. If the testimony of a black person was not admis- 
sible, yet does the latches of the counsel of Mecchum in 
not having the means of showing that Newton was the 
substantial party, prevent the interference of the court? 
—3 ‘Taunton, 484, was a case of negligence of attorney, 
and a new trial granted therefor-—2 Stronge, 1259, assess- 
ment of damages set aside on the ground of surprise and 
mistake. 

F. W. Risque, for appellee. 


Did the circuit err in refusing to grant a new trial? 

1. The suit is properly brought, according to the act 
of the general assembly of the State of Missouri, “to 
enable persons held in slavery to sue for their freedom.”—— 
See statutes of Mo. edi. of 1835, page 286, sec. 9. 

2. Lewis the colored witness aforesaid, was competent 
according to the act of the general assembly of the 
State of Mo. in relation to witnesses, see same statutes, 
page 624, sec. 19. 

3. The power of the court to grant new trials, being 
discretionary, they will not exercise it for the purpose 
of excluding competent testimony. 

4. The court will not grant a new trial to let the 
party into adefence, of which he was apprised at_ the 
first trial—See 2nd vol. of Durnford and East, 118, Ver- 
non v. Hawkey, see also, Jackson ex dem. Malin v. Ma- 
lin, 15 John. Rep. 293, Williams v. Baldwin, 18 John. 
Rep. 489, Meyer v. McLean, 1 John. Rep. 509. 


Opinion delivered by McGirx, Judge. . - 
The statute says negroes &c. cannot be witnesses, ex- Opinion of the 
cept in pleas of the State where negroes are defendants, °°""* 


color 
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JUNETERM and in other cases when negroes alone are parties to the 
1836. suit. . 
NF a The counsel insists, that as Newton is the real defend- 
Meechum ant, the case is not one where negroes alone are concern- 
Sudv @ qoman of 8078" that the court ought to look to the real parties, in 
"ieee interest, to determine whether negroes can give testimo- 
ny;that the court must look beyond the letter of the 
vin eae free- statute into its spirit; that by the spirit of this statute, 
gto it 1s no objec- this Witness could not give testimony against a white 
tion to the introeman, yet he has been allowed to do so; if anew trial 
a” — should not be allowed, we think the bare statement of 
defendant negro the proposition furnihes a perlect answer. 

vouches a white Ilere a negro sues another for freedom, the defendant 
<p ing warranty negro vouches a white man, for warranty of title, and 
then demands that no negro shall give testimony in the 
cause, because all the parties are not negroes. Now 
suppose the case had been that Meechum had sold the 
negro in question to Newton with like warranty of title, 
and Newton had been sued for freedom, then if the plain- 
tll could show that Meechum was the real plaintiff, she 
by the above rule, would be entitled to have negroes 
heard to make out her case; this statement shews the 

unsoundness of the doctrine contended for. 
‘This man Newton, cannot be heard to object against 
Ina motion for atestimony to demand a new trial &c. It was his folly 
ange — nt to sell a supposed slave toa negro who was under some 
plicane must al-disability. Another thing ia this case is, the affidavit no- 
ege that the ver- where alleges that the verdict is unjust, nor that the de- 
re Pate gti fendant nor Newton, have any merits of any kind; and 
Ec. the rule is, that if a party asksfor a new trial on the 
ground of surprise, he must shew he has merits. ‘There 
is no error on the record, the judgment is affirmed with 


costs. 
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HuTer v.GALLAGHER AND OTHERS. JUNE TERM 


— 1836. 
1, Inchancery. A. soldhis interest as heir toatract of land toB. on we, 


who sold to complt. A.afterwards sold the same interest to C. who 
purchased with full knowledge of the previous sale, and refused to Huuter 
make the necessary deeds to B. though requested to do so by B.— me 
Bill prays, that A. may be compelled to convey to B. or compit. and Gallagher and 
that thedeed from A. to C.may be cancelled. A., B. and C. were others. 
made defs. tothe bill but the subpoena was not served on B. 

Held, that A. and C. should be made to answer—that B. should be 
brought in by an alias subpoena or publication, and that complainant 
should ask a decree of title to himself. 


IN chancery.—Appeal from the circuit court of Wash- 
ington county. 


P. Core for appellant. 


Gallagher, sold his interest as an heir io the land, and 
covenanted nothing beyond that, but hadhe sold an 
estate in fee, when the facts of the cause shewn, he had 
no such title, yet a specific performance should be decreed, 
because the vendor may have the means of curing the 
defect. In the cases in the margin, the court held that 
when the title is bad, but the defect can be cured, if the Jinkens v. Hill, 6 
vendee is unwilling to stay, the vendor should file a bill \faiPck y: Buller, 
inequity, to enforce the performance of the contract. 10 sec. 315. 
The court also, when a vendor could not make a title, has regain agp ok Moore 
indulged heirs more than once for getting in the title.*** - “ °°! 
The complainant therefore does not ask the court to de- Rector v. Price, 1 
cree, to be done in this behalf, what cannot be done, be- M- 8.377. 
cause it were fruitless to do so; but to compel the defend- 
ants, to the performance of the contract between Gal- 
lagher and Haverstick, which they can very well perform...) 

: é . adsworth y. 
Again; McCabe, subsequently to the sale to Haverstick, wendel). 5 3. ¢. 
bought the same land of Gallagher with perfect notice of R. 224. 
the first sale. In such case, the subsequent purchaser, is Sugden on Ven 
considered as purchasing subject to the equity title of the 5 ya. Chy. 329, 
plaintiff, under the agreement, and will be decreed to ; 
specifically perform the contract. Sugden says that it 
may be laid down as a general rule, that a purchaser with 
notice, is in equity bound to the same extent, and in the 
same manner as the person was of whom he purchased. 


Opinion delivered by Wasn, Judge. 

Hunter filed his bill of complaint against the appellees statement of the 
in the Washington circuit court. The bill states, that as case. 
early as the year 1803, one Joseph Reed, in virtue of the 
usages of the then Spanish Government, obtained an 
inchoate title to a tract of land situate in Washington 


In chancery. A. 
sold hisinterest in 
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1236. land, had been recommended by the late board of com. 
~~ ~nissioners, for the adjustment of land titles in Missouri, to 
ties the Congress of the United States, for final confirmation, 

\ That about the year 1820, said Reed sold his title or in- 


re terest in said land to one David Gallagher, who took pos- 
ices session thereof, and remained in possession under his pur- 
atract of land to Chase aforesaid, until his death, which occurred about the 
B. who sold to year 1825. ‘That said David Gallagher died intestate, 
7 gp rs a Jeaving a widow and nine children. ‘That no administra- 
wine interest toc, tion has ever been granted upon the estate of said Galla- 
who purchased gher &c. That on or about the 21st of February 1835, 
with aay know’ James Gallagher, the defendant and one of the appellees, 
= ove andre. Who is one of the nine children and heirs at law of the said 
fused to make the David, sold his interest in said tract of land fora valuable 
rc tae Moraga consideration, to the defendant Jacob Haverstick, who 
quested to do so afterwards, on or about the 6th of July 1835, sold and 
by B. Bill paysyassigned the interest and title thus acquired to the com. 
pe - we be pblainant Hunter, for a valuable consideration. ‘That on 
coi. or com. OF about the 21st of March 1835, and after the said James 
plainant, and that Gallagher had sold to Haverstick as aforesaid, he the said 
ce access James, again sold the interest held by him in said tract of 
celled. A. B. ana land, to the deft. McCabe—that McCabe at the time of 
C. were made de- his purchase, had notice of the previous sale to Haver- 
ogee Ph Ros stick. The bill makes exhibit of the title bonds, eviden- 
poena was not Cing the sales from Reed to David Gallagher, from James 
served on B. Gallagher to Haverstick, and from Haverstick to the 
complainant; as also,of the conveyance of James Galla- 
gherto McCabe. The bill then proceeds to state, that 

about the month of March 1835, said Haverstick the 
defendant, had demanded a deed of conveyance from 
said defendant James Gallagher, of his, said James, inter- 
est in and to the said tract of land, purchased of said 
James as aforesaid, which deed, said James the defendant, 
refused to give &c. ‘The complainant then proceeds in 
his bill to ask a specific performance of the contract 
made by Haverstick with James Gallagher—that the 
deed from James Gallagher to McCabe, be cancelled, and 
that the defendant James, be compelied to convey either 
to Haverstick or to the complainant &c. The subpoena 
was served upon the defendants Gallagher and McCabe 
only, the defendant Haverstick, not having been found 

Held. that A. ana PY the Sheriff. . 
C.should bemade Gallagherand McCabe demurred generally to the bill 
toanswer—that for want of equity,and had judgment, to reverse which, 

Pe ocehe sn ty an Hunter has appealed to this court. 

alias subpoena or ‘The circut court erred in dismissing the bill as to the 


county aforesaid, containing 640 acres—that said tract of 


a a ee) ee ee 
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defendants James Gallahger and McCabe. The bill sune rer 
shows equity enough as against them, and they should be 1836. 
made to answer; but the complainant had no right to ask Wenn 
that the title be mnde to Haverstick. Haverstick ought Wilsonand Jones 
to have been brought in by an alias subpoena or by pub- ae 
lication. ‘The decree of the circuit court must be revers- wikiiantion aid 
ed, and the cause remanded, with leave to complainant, that complainant 
tohave the proper parties brought in, and to ask adecree mosey yes a de- 
of the title to himself, — 


Witson anp Jones ve. Atwoop. 


A judgment of respondeat ouster is the proper one where a demurrer 
toa pleain abatement is sustained, and it is error inthe court to 
give a general judgt. of recovery. 


ERROR from the St. Louis circuit court. 


B. Avven for plaintifls in error. 


This Was an action commenced in the circuit court of 
the county of St. Louis, by the defts.in error, against 
the pltf. inerror, and one James Robb, and one John F. 
Foster. ‘The proceedings were instituted by petition 
and summons, to the petition, the deft. below, Atwood, 
who only was served with process and who only appear- 
ed, pleaded inabatement, that James Robb one of the 
defendants in the petition and writ mentioned, was at 
the time when the petition was filed and writ sued dead. 
‘fo this plea, the pltfs. below demurred generally, and 
the court on the hearing of the demurrer, held the plea 
insuflicient, and gave judgment for the pltfs. below, that 
they recover of the deft. Atwood, the sum of four hun- 
dred and fifty-seven dollars and thirty-two cents, as de- 
manded in the petition, as also the sum of one hundred 
and thirteen dollars and sixteen cents, for their damages 
sustained by reason of the detention of the debt, togeth- 
er with their costs and charges &c. to reverse which 
judgment, this writ oferror is prosecuted. ‘The question 
made by the pltf. in error and presented by the record is, 
whether a general judgment is the proper judgment on 
ademurrer to a plea in abatement; admitting it to be 
bad inlaw. Itis insisted by the pltf. in error that a judg- 
ment of quod respondeat is the proper judgment—1 Ch. 
plead. p. 405. 
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1836. In support of the legality of the proceedings, the 
— defendants rely upon the practice of the circuit court in 
Wilson and Jones cich cases, and upon the fourteenth section of the Prac- 


Vv 


Atwood. tice act, R. Res 625. 


Opinion delivered by Wasn Judge. 

‘This was an action commenced by petition and sum- 
mons in the St. Louis circuit court by Wilson and Jones, 
against Atwood the plaintiffin error, and one James Robb 
andone John F. Foster. Atwood alone was served 
with the process, and pleaded in abatement, that James 
Robb, one of the defendants in the petition and writ men- 
tioned, was at the time of filing the petition and suing out 
the writ, dead &c. To this plea, the plaintiffs below 
demurred generally, and the court on the hearing of the 
demurrer, held the plea bad, and gave judgment for the 
plaintifls, to reverse which, Atwood has come with his 
writ of error to this court. 

The only question presented for the consideration of 

Opinion of the the court, arising out of the record is, whether a general 
court. judgment of recovery is the proper judgment on a demur- 
eT ene rertoaplea in abatement? It is quite clear that it is not, 
spondeat ousteris 20d that the judgment should have been that the defendant 
the proper one answer over. It is not for the court perhaps, to express 
whe oi demurrer its regret that a judgment should be reversed for an error 
mri pitt ie purely technical, butit must be so. The judgment of the 


and it is error inCircuit court is reversed with costs, and the cause re- 
the court to give manded. 
ae ries ia The same v. The same. The same questions precisely 
is presented in this case, and the decision above disposes 
of it. 


Statement of the 
case. 
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Stoner v. THe State. JUNETERM 
1836. 


On the trial of an indictment, a motion for a new trial or in arrest of A ae! 
judgt. will not be sustained, on the ground that the court ordered one 
of the venire, who on his voir dire stated “thathe had formed an 
opinion from having conversed with def. but that he felt himself then 
ina stateof mind to do justice between the parties,” tostand aside. 
Such an order is in accordance with the practice of the cir. cts. and 
tends to secure impartial jurors. 


Stoner 
v. 
The State. 


ERROR from the Franklin circuit court. 


Opinion delivered by Wasi Judge. 

The plaintiff in error was indicted in the circuit court, 
for assaulting with intent to wound, contrary to the stat- 
ute &c. There was a verdict and judgment against 
Stoner, who moved first for a new trial and then im arrest 
of judgment, both of which motions were overruled, and 
he now prosecutes his writ of error toreverse the judg- 
ment of the circuit court. The indictment isas follows: 
“State of Missouri, county of Franklin, ss. In the cir- 
cuit court, August term 1835. The grand jurors for the 
State of Missouri, impannelled, sworn and charged, for 
the body of the county of Franklin aforesaid, upon their 
oath, present that George Stoner, late of the county of 
Franklin aforesaid, labourer, on the first day of August, 
in the yearone thousand eight hundred and _ thirty-five, 
with force and arms, at the county of Franklin aforesaid, 
in and upon one Harrison Bray, in the peace of God then 
and there being, then and there did make an assault, and 
then and there, with a knife, which he the said George 
Stoner had and held in his right hand, did assault him 
the said Harrison Bray, with an intent, him the said Har- 
rison Bray to wound, contrary to the form of the statute 
ee."” 

In the act of impannelling the trovers jury at the tital On the trial of an 
in the circuit court, “one of the persons summoned onindictment a mo- 
the venire, on his voir dire, stated that he had formed an (10? fof 2m care 
opmion from having conversed with the defendant on the ole gal shea 
subject of the charge in the indictment, but that he then sustained, on the 
felt himself in a state of mind to do justice between the rund tat the 
parties; whereupon he was told by the court to stand fio cenise, who 
aside.” ‘The original pannel returned by the sheriff, had on his voir dire 
not been exhausted when said juror was directed to stand sated “that he 
aside, and ajury was taken from said original pannel, opinion from hav- 
the cgnduct of the court in ordering the juror to standing conversed 
aside, was excepted to at the time, and is now assigned With def. but tha 
for error. It isinsisted by the counsel for the plaintiff in 7 ee et 
error, that the actof the court in directing the juror to mind to do justice 
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JUNE TERM Staud aside, was in effect a challenge of the jufor by the 


1836. court; and that the court has no right of challenge, either 
Py peremptory or for cause &c. It does not appear, at 
Duncan whose instance the juror was examined on his voir dire. 


Vv 


Travis We are informed by counsel that it is the course of prac- 
ravis. = 


tice in the circuit court, to examine jurors on. their 
between the par- Voir dire before swearing them in chief—to the end, that 
ties,’ to stand an impartial jury may be put to try every cause. This 
aside. Such a nractice, though it may be attended with some inconven- 
orderis in accord- ! oe : 
ance with the lence and delay, seems in furtherance of the law which 
practice of the seeks to secure to the parties a trial by an impartial jury. 
couse It may be true that the court cannot challenge a juror 
tial jurors. Pp“ with or without cause; but when from an examination on 
the voir dire, a cause of challenge appear, it rs not to be 
doubted that one party 01 the other, to whom the right 
of challenge is given, would object to the juror. In the 
case under consideration, it does not seem to us that the 
court exercised or attempted to exrcise the right of chal- 
lenge. The juror was directed to stand aside, for the 
purpose doubtless, of ascertaining whether the parties 
could not obtain from the balance of the pannel a jury 
free from ebjection. It seems that such a jury was ob- 
tained and the plaintiff in error was not more injured by 
the act of the court in directing the juror when called, 
to stand aside, than he would have been by having the 
name of the juror placed last or called last by the sheriff, 
on the pannel. Upon the whole therefore, we think the 
judgment of the circuit court should be affirmed with 
costs. 


Duncan v. Travis. 





Wherea cause is taken from a justice’s court to the circuit court by 
mandamus from the cir. et. it is error in the cir. ct. to reverse the judg- 
ment of the J. P. and enter up a judgment against the party who 
recovered in the court below. Thect. should proceed toa trial de 
novo. 


APPEAL from Crawford circuit court. 








Points and citations of authorities by counsel: 
1. The circuit court erred in allowing an appeal and 
awarding a peremptory mandamus to the justice. 2 
The appeal ought to have been dismissed, because the 
circuit court could not lawfully entertain it. 3. The 
court ought not to have reversed the judgment of the 
justice. 4. The courterred in not proceeding with the 
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cause de novo, if the appeal was, and the several final jung reas 
judgments, rendered by the court, without trial are not 1836. 
authorised by law. ~~ 
Duncan 
Opinion delivered by Wasu judge. Pe. 
Duncan commenced an action of debt against Travis, frevie. 
betore a justice, and gota verdict and judgment, from giatement of the 
which ‘Travis appealed to the circuit court; much diffi- case. 
culty and delay attended the prosecution of the appeal, 
which was refused by the justice, on the ground that the 
affidavit and bond required by the statute, were not given 
or tendered; finally it came up under a mandamus from 
the circuit court. in the mean time, it appears that the 
constable had collected the arnount of the judgment, re- 
covered before the justice; but whether the money had 
heen paid over to the plaintiff in the cause, did not appear. 
When the cause came up to the circuit court, that court 
reversed the judgment of the justice, and entered up 
judgment against Duncan the appellant, for the amount 
which appeared from the return of the constable to have 
been made by him upon the execution against ‘Travis; to 
reverse which judgment, Duncan has appealed to this 
court. 
On the trial in the circut court, several questions were Opinion of the 
raised, growing out of the sufficiency of the original affi- ©oU' 
davit of the plaintiff, on which the warrant was issued 
hy the justice. The time and manner of praying the 
appeal by the defendant, the want of notice as required 
by the statute &c. which need not now be considered; where a cause is 
the appearance of the parties before the justice of the taken froma jus- 
peace and the proceeding to trial upon the merits, with- agholag phe 
out objection to the affidavit on which the warrant was juts fron, he wii 
issued, cured every defect, if any existed therein. Thect. it is error in 
circuit court in reversing the judgment of the justice and rg be ae 
in entering up judgment against Duncan for the amount the J. oe eee 
which appeared to have been collected by the constable, upajudgt. against 
most clearly erred. ‘The proper course was, to have je ne gp my 
proceeded toa trialdenovo. ‘The judgment of the cir- below. ‘The ot. 
cuit court, is therefore reversed, with costs and the cause should proceed to 
remanded. a trial de novo. 





JUNE TERM 
1836. 
iO 
Paca 
Vv. 
Dutton. 


Statement of the 
case. 
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Paca v. Dutton. 


1. Torendera certified copy of a deed, recorded in another State ad- 
missible in evidence here, it should appear by the certificate of the 


clk. incertifiing the official character of the judge, that he is the 
presiding judge or justice of the court of which he is clk.—therefore, 
acertificate of the elk. of the county ct. of Hartford co. that A. B. 
is presiding judge of the 6th judicial district, composed of Baltimore 
and Hartford cos. is insufficient. 

Quere. Would the words “duly commissioned and sworn” in the 
final certifit.of the clk. be equivalent to the words of the act of 
Cong. “duly commisssioned and qualified” ? 

‘The attestation offwo witnesses is not necessary toa deed of eman- 
cipation in Mo. made in pursuance of the act ot the Md. legislature, 
passed in 1752, where the emancipation isto take place i futuro, 


Opinion delivered by McGirk Judge. 

Dutton the plaintiff, is a woman of color, suing for free- 
dom. It appears that in the year 1752, the colonual legis- 
lature of Maryland, passed an act authorising persons 
owning negro slaves of a certain description, to set them 
free under certain restrictions. ‘That on or about the 
year 1787, one Josias William Dallam owned and posses- 
sed the grand mother of the defendant in error, asa slave, 
and that said Dallam did by a deed under his hand and 
seal, attested by one witness, and duly recorded, emanci- 
pate said grand mother, to take effect in future; and that 
by said deed the mother of the defendant in error also 
became free according to the terms of said deed, and the 
defendant in error also claims by said deed to be free. 
The defendant in error had a judgment of freedom in the 
circuit court, and the plaintiff has brought the cause up 
by writ of error. 

On the trial, the plaintiff in that court, offered in evi- 
dence a certified copy of the deed of emancipation, which 
was objected to by the defendant. ‘The act of the Mary- 
land legislature provides that the deed of emancipation 
shall be recorded in the office of the clk. of the county court 
where the deed is made, and that a copy of the registry 
shall be evidence of the fact of emancipation. The first 
objection made to receiving this copy is, that it is not the 
best evidence the nature of the case admits of, and that the 
original alone in this case will suflice. The defendant in 
error, replies to this, the 1st sec. of the 4thart. of the 
constitution, Which says that “full faith and credit shall 
be given in each State, to the public acts, records and 


judicial proceedings of every other State; and the Con- 


gress may by general laws, prescribe the maner in which 
such records and proceedings shall be proved, and the ef- 
fect thereof; and also the act of Congress of the 27th 
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March, 1804, (Ingersol’s Digest, 76 and 77) which declares 
that “from and after the passage, all records and exem- 
plifications of office books, which are or may be kept in 
any public office of any State, not appertaming to a court, 
shall be proved or admited in any other court &c. on be- 
ing authenticated” in acertain way. The act after some 
other regulations as to the authentication, proceeds to 
declare that the said records and exemplifications authen- 
ticated as aforesaid, shall have such faith and credit given 
to them in every court and office within the United States 
as they have by law or usage in the courts or offices of 
the State from whence the same are or shall be taken.— 
It appears to us that there is according to this act of Con- 
gress, no room for dispute. The Maryland act expressly 
declares that the copy shall be evidence of the tact of 
manumission; the copy must have the same eflect here, if 
it be duly authenticated. Let usnow proceed to inquire 
whether the copy is so authenticated, that it can be re- 
ceived in evidence?’ There is no objection made to the 
first certificate of the clerk, by which he testifies that the 
paper isa perfect copy, the clerk certifies as the clerk of 
Hartford county court of Maryland; the judge then cer- 
tifiesas follows, to wit: Maryland, Hartford county, 
sct. [Stephen Archer, chief Judge of the sixth judi- 
cial district of Maryland, composed of Baltimore and 
Hartford counties, hereby certify, that the foregoing at- 
testation of Henry Dorsey, clerk of Hartford county 
court, is in due form and by the proper oflicer. Then 
Henry Dorsey certifies as follows: I certify that Stephen 
Archer who has signed the within and foregoing certili- 
cate, was at the time of so doing, presiding judge of the 
sixth judicial district of Maryland, composed of Baltimore 
and Hartford counties, duly commissioned and sworn. It 
is objected by the counsel tor Paca, that these certificates 
do not pursue the act of Congress. It is argued by Mr. 
Allen, tor the plaintiff in error, that the certificate of the 
judge, should in itself contain an affirmation that the 
judge was presiding judge of the county court of Liart- 
ford county; and that the certificate ot the clerk, as to 
the official character of the judge, should affirm that the 
judge is presiding judge of Hartford county court. 

it is our opinion that it should appear by the certificate 
of the clerk when he comes to certify, as to the official 
character of the judge, that the judge is presiding judge 
or justice, of the court of which he is clerk. ‘This has 
not been done, but the certificate ailirms that Archer is 
presiding judge of the district composed of Baltimore 
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court. 


Torender a cer- 
tified copy of a 
deed recorded in 
another State ad- 
missible in eyi- 
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junetTerm and Hartford counties, without saying he is presiding 
1836. judge of any court whatever. ‘The act says the certifi- 
wm» cate of the clerk or keeper of the record, shall be accom- 
Paca panied with a certificate of the clerk, if the certificate 


iain as to the clerk, be given by a presiding justice of a court, 
; with a certificate of the clerk that he shall certify that 
dence here, it the presiding justice is duly commissioned and qualified. 
ehould appear by By these papers and by the emancipation act of Mary- 
ine ik incertify-/and, it appears the registry, of which the copy offered is 
ing the official an exemplification, of right should be kept and made by 
character of thea clerk of a court, and that was the clerkof the county 
eng cong ‘Scourt of Hartford.—What the presiding judge of the 
judge orjustice of district composed of Baltimore and Hartford counties, 
the court of which had to do with the county court of Hartford, we cannot 
toe nagar easily see. If, by virtue of judge Archer’s being presiding 
of the clk. of the Judge of the district, he is presiding judge or rather 
county ct. of Hart-justice of the county court of Hartford, thestyle of his 
fond cr at certificate should have so declared. 
is presiding judge : ‘ . 
of the 6th judicial Another objection taken to the final certificate of the 
district composed clerk is, that it says the judge was duly commissioned 
~4 Baltimore and and sworn; andthe act of congress says the certificate 
artford cos. is ape : : 
saeaiieiont. shall say duly commissioned aud qualified. It is best to 
pursue the very words of the act. We are not entirely 
2 eager as “duly certain that congress meant by the word qualified, no 
commissioned © More than that which is comprehended by the word 
and sworn”? in the sworn. 
2 iy nen le The admission of the copy as evidence was erroneous, 
to the words of the and for that, the judgment is reversed; but the counsel 
act of Cong. “du- on both sides, have expressed a desire to have the opinion 
ly cued”? and of this courton the effect of the deed of emancipation 
’ of Dallam, to the ancestor of the petitioner for freedom; 
we will, as the case is properly before us, proceed to do 
SO. 

That part of the act to be considered, declares that 
when any person shall be possessed of a slave or slaves, 
who are or shall be of a healthy constitution, sound in 
mind and body, capable by labor to procure to himself 
sufficient food and raiment, with other requisite necessa- 
ries of life;and not exceeding fifty years of age; such 
owner being willing and desirous to set free or manumit 
such slave or slaves, may by writing under his hand and 
seal, evidenced by two good and sufficient witnesses, at 
least grant such slave or slaves, his or her freedom; and 
that any deed or writing, whereby freedom shall be given 
or granted to any such slave, which shall be intended to 
take place in future, shall be good to all intents, constitu- 


tionsand purposes whatever, from the time that such 
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freedom or manumission is intended to commence bythe june TERM 
said deed or writing, so that such deed and writing be not 1836. 
in prejudice of creditors. and that such slave at the time ~“"v™ 
such freedom or manumission shall take place or com- Paca 
mence, be notabove the age aforesaid, and be able to 
work and gain a sufficient livelihood and maintenance 
according to the true intent and meaning of this act, 
which instrument of writing shall be acknowledged be- 
fore one justice of the peace, of the county where the 
person or persons granting such freedom resides, which 
justice shall endorse on the back of such instrument, the 
time of the acknowledgment of the party making the 
same, which he or they or the party concerned, shall cause 
to be entered among the records of the county court, 
where the person or persons granting such freedom shall 
reside, within six months after the date of such instru- 
ment. The act then provides for making a copy and 
declares the same to be evidence of the fact of freedom. 
It appears that the deed in question, under which the 
party claims freedom by reason of her descent from her 
grand mother, who was freed by the deed, was only at- 
tested by one witness. Paca’s counsel contend that the 
deed must be attested by two witnesses. The counsel 
for the petitioner, contend that the statute provides a 
mode of manumission for two classes of persons; the 
first part provides for manumiting those whose freedom 
isto commence immediately, and in that case requires a 
deed sealed and attested by two witnesses, and that when 
this is done, and the deed delivered to the slave, he is free; 
and that as to those whose freedom is to commence in The attestation of 
future, the law seems neither to require a deed nor wit- oe ee 
nesses, but requires a writing or deed which is to be ac- deed of emanen 
knowledged in solemn form before ajustice of the peace pation in Mo. 
and to be recorded &c. We are of opinion, the petition- ™#4¢ a mccng 
er’s counsel are right in their view of the act; if all that the Ma. rie tl 
partof the statute which precedes the words “and that” ture, passed in 
were stricken out, yet the balance of the statute would !752, Siting 
be perfectly intelligible, and no word would or need be take place in. fu. 
lost or expunged, to make the meaning clear and com- turo. 
plete; the statute would then read that when any person 
owns a slave, and is desirous to set him free, the freedom 
to commence in futuro, the same can be done by a deed 
or instrument in writing, but the instrument must be ac- 
knowledged before a justice of the peace of the county 
and nfust be recorded, provided the slave at the time his 
freedom is to commence, is not over fifty years of age, 
and is capable by labor to support himself &c. Now all 


Vv. 
Dutton. 
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Gordon 


Vv. 
The State. 
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this can clearly be well made out without any reference 
whatever tothat part of the act which requires a deed 
under seal to be attested by two witnesses. 

So on the other hand, all before the words “and that’? 
may be completely cut off from the balance, and both the 
sense and object of that part will be complete, and then 
the case will be made out as to the mode of emancipation 
in presenti. 

So far then as regards the petitioner's right depending 
on the Maryland statute, our opinion is fur the petitioner, 

But for the errors aforesaid, the judgment is reversed 
and the cause remanded fora new trial. 


ene OE 
Gorvon v. THe State. 


In an indictment for bearing achallenge to fight a duel, it must appea 
from the evidence, that the offence of which the prisoner is convict- 
ed was committed within the State of Mo. or within the jurisdiction 
of the court. 


ERROR to the Franklin circuit court. 


Bryan Mvvtianeny for plaintiff in error. 


The defendant William Gordon, insists on the following 
points, as establishing error in the admission in evidence 
by the court of the paper purporting to be a letter from 
James B. Bowlin to James Brotherton: 

ist. That the said paper purporting to be a letter, 
varies from the letter set out in the mdictment. The 
defendant William Gordon, relies upon the following 
point, as establiseing error in the admission in evidence 
by the court, of the irritated state of feeling between 
James B. Bowlin and James Brotherton, at the time at 
which the letter set forth in the indictment is charged to 
have been sent. 2nd. That the acts done as charged in 
the indictment, are all that the State hada right to offer 
inevidence. ‘The State of feeling between third persons, 
was no part of the evidence of the State. If in a case 
of a duel or challenge, the feelings of the principals were 
not hostile, and the challenge were a joke, that is matter 
of defence. Then in rebuttal, if at all, the State might 
have introduced the irritated state of feeling &c. 

The Defendant insists upon the following point, as es- 
tablishing error, in the circuit court’s refusing to set aside 
the verdict of the jury and to grant cefendant a new 
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fridl: iste That the evidence adduced to the jury, be- 
sides the deficiencies and vices already pointed out, was 
defective in the following points: 1.—There is no evi- 


‘ 


dence of a sctenter,to wit, of Gordon’s knowledge of the 
conterits of the paper, he appears to have handed to 
James Brotherton. 2 There is no venue proved.— 
The defendant relies on the following points, as establish- 
ing error in the refiisal of the court to arrest the judg- 
ment. 1. That in the ixidictment the malice or scienter 
is charged to be at thé time of bearing, not delivering 
the letter anid paper writitig described in the indictment. 
2. That there js no sufficient description in the indict- 
merit of the offence charged. 3. The delivery of the 
challenge is no where charged in the indictment. 


Opinion delivered by Wastt Judge. 

Gordon the plaintiff in error; was indicted in the St. 
Louis circuit court forbearing a challenge to fight a duel, 
contrary to the statute &c. The venue was changed to 
Franklin county, where on a trial in the circuit court, 
there was a verdict aiid judgment against Gordon, to 
reverse which judgment, he now prosecutes his writ of 
error in this court. ; 

The evidence is all preserved in a bill of exceptions, 
and the opinion of the circuit court excepted to on sun- 
dry questions raised in the progress of the trial. Various 
errors have been assigned and relied on in argument by 
the counsel for the plaintiff in error. The only one we 
shall attempt to dispose of is, “that it is not shewn from 
the evidence that the offence of which the prisoner is 
convicted, was committed in the State of Missouri, or 
within the jurisdiction of the circuit court.” . This is a 
fatal error, and the motion for a new trial should have 

en sustdined. The judgment of the circuit court is 
therefore reversed with costs, and the cause remanded. 


State v. Payne. 
Itis no bar to an indictment for a riot; that def. was convicted before 
4J. P. under the laws of the corporation of St. Louis, of the same 


offence. Riots &c. are expressly excepted by statute from the juris- 
diction of a J.P. 


G. A. Birp, Circuit Attorney. 


The error assigned here, is, that judgment was render- 
edfor the defendant, when by the law of the land, it 
48 


37t 


JUNE TERM 
1836. 

i a 
State 


Vv. 
Payne. 











377 SUPREME COURT OF MISSOURI. 


june Term Should have been for the State—the defendant denies the 

1836. error. , 
and 1. The plaintiff insists that said Wilson Primm J. P. 

State &c. had no jurisdiction over the offence for which said 

4 Payne and others were indicted. 
aay. 2. That the Mayor, Aldermen and citizens of the 
city of St. Louis, had no jurisdiction over the offence 
for which said Payne and others were indicted. 

3. That even if said justice of the peace, or said 
Mayor &c. had jurisdiction, the defendant’s plea 1s bad, 
in this, that it does not set out the ordinance, under which 
the said justice of the peace acted, when he fined said 
Payne as aforesaid. 


Opinion of the court delivered by McGirx Judge. 
The defendant Payne, was indicted for agreeing with 
two others, to unlawfully beat and assault one Henry 
Francis, and also for actually proceeding to put said 
agreement in execution. The defendant Payne, pleaded, 
that on a certain day before the filing said plea, he had 
been sued before one Wilson Primm, a justice of the 
eace for the county and township of St. Louis; and was 
fore said justice convicted of the same offence in ah 
action of debt, under the laws of the corporation of the 
said city of St. Louis, and under the said conviction, he 
was condemned in the sum of fifty dollars, wherefore he 
* prays judgment &c. The State demurred to the plea, 
and the circut court gave judgment for the deft. 
Itisnobar to an ‘The sole question is, does the conviction before the 
— pe] * va, justice under the laws of the corporation, create a good 
committed before bar tothe indictment? ‘Theact of the general assembl 
a J. P. under theof 1821, and re-enacted in 1831, and continued to the 
laws of the cor present time, giving justices of the peace jurisdiction ex- 


oration of St. fire - r 
Leste, ofthe same pressly, excepts from the jurisdiction of justices of the 


offence. Riots &c. peace, all cases of riots; this case is thereby not triable 


are expressly ex- Lo¢ oe é : 
canal by woature Defore a justice of the peace. It is admitted by the re- 


from the jurisdic- cord that Primm was a justice of the peace, under the 
tionof aJ.P. authority of the general law of the land, and as such he 
is expressly by the act, transferring assaults and batteries 
to justices of the peace, prohibited from holding pleas in 
regard to riots &c. This jurisdiction belongs to the cir- 
cuit court; the plea of the defendant does not set out the 
ordinances of the corporation. We do not therefore 
exactly know how the Mayor and Aldermen have treated 
the nano, but so faras the matter is before us, it seems 
tous the court erred in overruling the demurrer. In the 
case of the State v. Simond, the act of incorporation 
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expressly conferred authority on the city to make laws 
in regard to gaming; therefore, the court held that a con- 
viction under the corporation law, was a bar to an in- 
dictment in the circuit court for the same thing—3 vol. 
M. R. 413. ‘This was a case of concurrent jurisdiction; 
the case at bar is not, so far as the justice’s jurisdiction 
is concerned of that kind. Judgment reversed, cause re- 
manded fora new trial. 


eet iC 
Wiruineron v. Youna. 


Opinion of the court delivered by McGirx Judge. 

This was an action commenced before a justice of the 
peace by Young. The plaintiff had judgment for a very 
small sum; the defendant Withington, appealed to the 
circuit court, when the plaintiff Young, again had judg- 
ment for the same amount. The defendant moved for a 
new trial, which was overruled. Withington then brought 
the case here by an appeal. The error assigned is, the 
refusal to grant a new trial; the evidence is preserved on 
the record. We have examined the evidence and can see 
no reason why the judgment of the circuit court should 
be reversed; as no new principle is invélved im the case, 
we will not set out the testimony. The judgment of the 
circuit court is affirmed with costs. 
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Mevtock v Brown. 


JUNE TERM : 
ace, In a gui tam action to recover the penalty provided in the statute agains 
marrying minors without the presence or consent,of parent or guary 

— dian, the burden of the proof of consent falls on def, 


Brown. ERROR to Franklin cirguit. 


Mu tuanpny for Medlock. 


Thomas Medlock relies upon the following points as 
establishing error in the judgment of the circuit court 
sustaining the plea of James Brown, because: 

ist. Noting in the plea denotes it to be the declara- 
tion of Thomas Medlock quitam. __, 

2nd. Deft. by his plea says he don’t owe the plaintiff, 
only Thomas Medlock. e is charged with owing 
Thomas Medlock and the State of Missouri also. 

Thomas Medlock relies upon the following points as 
establishing error in the judgment of the circuit court, 
giving to the jury the instruction above recited; 

1. Thatit appears to require the jury to believe that 
the parent neither consented, nor was present nor sent 
a certificate, whereas his absence or the want of a cerf, 
are sufficient. 

Thomas Medlock relies upon the following, as estab- 

. lishing error in the judgment of the circuit court, refusing 
to give the jury the instruction required: . 

1. The plaintiff cannot be called on to prove dissent; 
assent must surely be proved by the opposite party—it 
would be requiring him to prove a negative. 


Statement of the pinion delivered by Wasu Judge. 

es ‘© _ This was a qui tam action, brought by Medlock against 
Brown to recover the penalty provided in the statute 
against marrying minors, without the presence or consent 
of the parent or guardian. The defendant pleaded nil 
debit and had a verdict and judgment, to reverse which, 
Medlock now prosecutes the present writ of error. 

The facts are preserved in the record by bills of excep- 
tion. ‘The defendant acted as ajustice of the peace, du- 
ly commissioned and qualified; and united in marriage, 
Susan Medlock, the daughter of the plaintiff, to one Jesse 
Harris, which Susan Medlock was at. the time of mar- 
riage a minor, under the age-of eighteen years. After 
the testimony was closed, “the defendant moved the court 
to instruct the jury, that unless they believed from the 
evidence, that the defendant joined m mariiage the plain- 
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<iff’s daughter ia the declaration” eto the sunz te 
consent or presence of, or a cert writing of the 1836 ‘ 
said plaintiff, they must find for the defendant,” which w-~-—e_) 
instruction was given and excepted to. The plaintiff Lindell 
then moved the court to instruct the jury, “that the fact v. 

of the consent of the parent to the marriage of the minor ™¢Nair. 
must be proved, otherwise dissent must be presumed ;— 
that is, the burthen of the proof of consent, devolves on 
the defendant in this action’’ &c. which last instruction, 
the court refused to give to the jury. The plaintiff mov- 
ed for a new trial, and assigned amongst other reasons, 
the misinstruction of j &c. The motion fora new 
trial was overruled, and the plaintiff now relies upon the 
misdirection of the court for a reversal of its judgment. 
_ We think the court erred in refusing to give the instruc- Opinion of the 
tion prayed for by the plaintiff. The burden of the proof court 
of consent devolves on the defendant, in actions founded 
on this statute—Rev. code p.—. Though the plaintiff ae qui tam ace 
may be sometimes required, and particularly in actions penalty rein 
on penal statutes, to make proof of the negation, we !" the statute 
think the proof of the affirmative in this case, comes more (2128 marrying 
appropriatel from the defendant, and upon the general the pn gll 
principles which govern in such cases, should have been consent of parent 
required of the defendant. In our opinion therefore, the }* Susrdian, | the 
circuit court erred in refusing to give the instruction, and paaeeee ‘tile on 
ought to have granted anew trial. Its judgment is there- def. 
fore reversed and the cause remanded. 
Tompxins J. 

I object to the opinion of the court, holding that every 

public officer is presumed to do his duty °till the contrary 

is proved. 


ete 2 
Linvett v. McNair. 


A conveyance by husband and wife of land held in right of the wife, 
made after the introduction of the common law in 1816, and before 
the actof °21 expressly authorising such conveyances, is valid—both 
by the Spanish law which the adoption of the common law did not 
repeal, and by the common law itself. 


APPEAL ‘from the circuit court of St. Louis county. 


Marguerite S. McNair, brought her action of ejectment 
in the'cireuit court, against Peter Lindell and obtained a Sittement of the 
judgment there, to reverse which, Lindell appeals to this 
court. ‘The jury find specially that the land for whic: 
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this action was brought, descended to her from her graud- 
mother, who diedin the year 1803; that in the year 1805, 
she intermarried with Alexander McNair, and lived with 
him as his wife, till his death took place in 1826; that the 
said Alexander McNair and the plaintiff, then being his 
wife on the 22nd day of March in the year 1820, made 
and delived their deed, sealed with their seals, by which 
they conveyed to William Stokes the tract of land in the 
declaration mentioned &c. That the said deed was ac- 
knowledged by the said McNair and wife, before the 
clerk of the circuit court of St. Louis county and by him 
recorded; and that all the title of Stokes was before the 
commencement of this suit vested in Lindell the defend- 
ant. The only point made, is whether a woman could in 
the year 1820, during couverture, by joining ina deed 
with her husband, convey land that descended to her in 
1803. 


H. R. Gamere for pltf. in error. 


The statute introducing common law, introduces so 
much “as is not contrary to the laws of this territory.” 
Now by the statute law of the territory, a conveyance 
of the wife’s property was to be executed ‘and acknowl- 
edged in the form prescribed by the statute, 1st Oct. 1814 
—Hempstead’s digest, 10. The introduction of the com- 
mon law then, would only change the form of the con- 
veyance, if the positions of the appellee are correct, be- 
cause under the common law, the real estate of the wife 
could be conveyed by fine; so here are two systems—the 
Spanish andthe common law, by both of which, the 
wife’s real estate may be conveyed; and the only question 
is, whether the form of exercising this’ right as directed 
by the stat. of Oct. 1804, is changed by introducing the 
common law? I say it is not, but is excepted by the 
very terms of the stat. introducing commonlaw. There- 
fore, say that property scaulied and held as this was, 
could be sold in the form here used. 2. I say the com- 
mon law of fines was not introduced at all, even if the 
exception in the statute had not been made—2 Kent’s 
com. 127-8, 9; 7 Mass. Rep. 14, 20; 8 Peter’s Rep. 658, 
687, 739; 15 John. R. 108-9. 3. It may well be ques- 
tioned whether a right to convey by the wife can be cut 
off by legislation. 

G. A. Biro for def. in error. 


1. The defendant insists that a deed of bargain and sale 
of lands held in right of the wife, by husband and wife 
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made after we adopted the common law in 1816, and be- suNe TERM 
fore the act of 1821, authorising husband and wife, to 1836. 
convey lands held in right of the wife, is absolutely void. “=v 
So it has been decided by those States that have adopted _Lindell 
the common law of England by legislative provision—— ~ y Nair 
Virginia, Vermont, Kentucky and Maryland—1 Tyler’s 
Reports, 42 Sumner v. Wentworth; 3 Harris and Mc- 

Henry’s Rep. 433, Lewis Lessee v. Waters, 1 Peter’s 

Reports 338; 8 do. 88, 90, Watson v. Mercer. In Penn- 

sylvania, there were the same decisions until Pennsylva- 

nia passed a retrospective law, curing defects in acknowl- 

edgments &c. see the case last cited. 


Opinion of the court by Tompxins J. é 
In the year 1816, the territorial assembly adopted the Opinion of the 
common law of England and all the statutes of the British °""" 
Parliament in aid of, or to supply the defects of the said 
common law, made prior to the fourthyear of James 
the first,and of a general nature and not local to that 
kingdom;. which said common law and statutes, not 
contrary to the laws of this territory nor repugnant to, 
nor inconsistent with the constitution or the laws of the 
United States, it is declared shall be the rule of decision 
in this territory, till altered &c. The laws of Spain, 
which prevailed here, when the transfer from France to 
the United States was made, allowed a woman and her 
husband to alienate her paraphernal property &c.—3 
Febrero, 134, where he says the husband is not prohibited 
from alienating the paraphernal effects of the wife with 
her consent, although she do not swear to the contract 
&c. ‘The author had in a former part of his work, giv- 
en the definition of dotal and of paraphernal property. 
Dowry among lawyers, he says, is a species of donation 
which the woman makes of her own property to her 
husband by reason of the marriage, and which she or 
another in her name, delivers to her husband, to sustain 
by its revenues, the matrimonial charges. In another 
place, he says the property, which a woman brings into 
the marriage, without including therein her dowry or 
which falls to her by any lucrative title after the marriage, 
is paraphernal—2 Febrero, 127 and 129. The dotal im- 
movable property of the wife could not be alienated by 
the consent of the husband and wife, unless she swore to 
the execution of the contract of sale. The paraphernal 
property, as above stated, might be sold by herself and 
husband without an oath. It does not appear that this 
was dotal property. We have no evidence ofa marriage 
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contract between the plaintiff and her late husban lt 
then was paraphernal property and as such was liable to 
be sold under the laws of Spain. The territorial legisla- 
ture made no statutes inconsistent with this law, 
common law, as introduced in 1816, does not alter it, for 
the act introducing the common law, provides that no 
common law contrary to the laws of this territory shall 
bein force. A married woman then, in 1820, when thig 
deed was executed under the territorial government, 
could by joining in a deed with her husband, convey her 
real estate, which was not dotal real property. The act 
of 17th July 1807, directs how conveyances of land shall 
be made and authenticated. This deed was acknowledg- 
ed before the clerk of the circuit court of St. Louis coun. 
ty. The act of 23rd of December 1815, having conferred 
on the clerks of the circuit courts the same powers which 
the act of 1807 had conferred on judicial officers, to take 
the acknowledgment of such deeds. The deed then of 
McNair and wife, the plaintiff in this action, it seems to 
us is good and sufficient to convey all the interest which 
she at the time of the execution thereof hadin the prem- 
ises. The best informed persons in the territory bought 
and sold lands of the wife in like situation. We therefore 
have reason to believe that the law was so understood, 
both by the inhabitants found here on the occupation of 
the country by the government of the United States, and 
by the better informed part of the community, which first 
migrated from the United States to the newly acquired 
territory. And why it should be supposed that by the 
introduction of the common law, the Spanish law was 
changed in this particular instance, does not appear so 
very plainly—for to say nothing of the onutions alanine 
of the act introducing the common law as above cited, 
we know that at common law, a married woman could 
convey her lands by fine. In the statutes of Massachu- 
setts and New York, where they claimed the common 
law as a part of their heritage before the revolution, 
married women were in the habit of conveying their 
lands by joining with their husbands and acknowledgi 
the deed before some officer appointed to take aecknow 
edgments, without any statute allowing them in terms to 
convey; and the courts of those States have decided such 
conveyances to be good.—See 2 Kent’s com. 127-8,9; 
7 Mass. Rep. 14, 20; 8 Peters’ Rep. 687,658 and 739; 
15 Johns. Rep. 108-9. Why then should it be thought 
that the introduction of the common law among us, in 
1816, should repeal the Spanish law allowing married 
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women to convey? or if indeed it did repeal the Spanish 
law, it is clear that according to the authorities above 
cited, a married woman might among us,in 1820, when 
this deed was executed, convey her lands by conforming 
to the mode of executing and acknowledging deeds, pre- 
scribed by our acts of assembly. But we are of opinion 
that the Spanish law is in force, and if it were indeed 
repealed by the introduction of the common law, we 
would be still of opinion that the power to convey is 
given by the common law as introduced. Weare there- 
fore of opinion that the circuit court committed error, in 
finding the defendant guilty on the facts found im the 
special verdict, and its judgment is therefore reversed. 


——— 3 


Russevyt v. GeyER AND OTHERS. 


1. A judgment by confession before a cik. of the cir. court, is legal 
and the statute which authorises such judgts. is constitutional. 

2. The circuit ct. cannot make such judgments, its jndgments, and 
thereby alter the time when their lien would commence. 

3. Where an attorney directs an execution to issue, contrary to the 
instructions of his client, and the sheriff sells property under the ex- 
ecution, it is set necessary, in order to affect the putchasor at the 
sheriff's sale, to prove himinformed of the fraud of the atty. 

4. The atty. for pltfs.in execution, purchases the property at sheriff's 
sale, professing at the time to act as agent for his clients, and with a 
view to the payment of their execs.—he holds the property for 6 or & 
months, to give the def. in execution time to pay off the execu’s. and 
with a promise in that event, to reconvey to def.—finally the def. 
failing to make any tender, he sells the property at public auction, to 
satisfy the demands of his clients. 

Held, that there being no evidence of fraud, on the part of the 
atty. arising from gross inadequacy of price or otherwise, either at 
the sheriff's sale or the sale at auction, heis not to be considered as 
atrustee for the benefit of the def’s. creditors, and the purchasor 
takes a good legal and equitable title. 

Atty, for plaintiffs in execution, purchased at sheriff’s sale, and af- 
ter some months sold to A. in order to raise the money due his clients. 
A. gave his bond to def. in execution, to convey the an goes tohim, 
in consideration of certain sums paid down and other sums to be 
paid at specified times, conditioned to be void in case of a failure to 
pay at the time ;—def. failing to raise the money, applied to B. who 
advanced it for him, and took a conveyance to himself, and gave a 
similar bond to def.—Again tailing to raise the necessary sums, to 
entitle himself to a conveyance, the def. applied to €. and at his re- 
quest, B. conveys to C. who gives def. a written promise, that on the 
payment of a specified sum on a day fixed, he would convey to him. 
—Held, after the lapse of the time fixed on, the def has no elaimin 
equity fora specific performance of the contract, and consequently, 
his creditors have none. 
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49 
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a party; before hearing, the bill was dismissed as to Collier 
—after hearing, the bill of the complainant was dismissed, 
and to reverse the decree of the circu:t court, the com- 
plainant comes into this court. 

The bill charges that Geyer being seized in fee of two 
lots of ground, situated in the city of St. Louis, and being 
indebted to one Rufus Easton, in the sum of two thou. 
sand, six hundred and sixty-one dollars and ninety-nine 
cents, upon three several promissory notes; made to said 
Easton a mortgage deed for the said lots of ground, on 
the 27th day of September, A. D. 1821, tosecure to said 
Easton the payment of the principal sum of money due 
on said notes, as well as the interest; and that on the 4th 
day of January 1825, Easton in consideration of the sum 
of eleven hundred and ten dollars, transferred to the 
complainant all his interest in said mortgage and notes. 
On the 10th June 1822, the said lots were sold to said 
Wash at sheriff’s sale, for the sum of one hundred and 
ten dollars and fifty cents. Atthe time the lot was sold 
to Wash there were executions in the hands of the sheriff 
issued on seven judgments, each of which had been levied 
on the property sold: 1st, Bryan and Bryan v. Henry 8. 
Geyer, confessed in vacation before the clerk, on the 3rd 
January 1821, for $755, 78; and on 13th March 1822, 
ordered by the court to be entered asa judgment of the 


. court of the April term 1821. 2nd, Dent v. Geyer, con- 


fessed in vacation, 3rd January 1821, for $420, ordered 
by the court on 13th March 1822, to be entered as a 
judgment of the court, of the April term of the year 
1821. 3rd, Turner v. Geyer, confessed in vacation, 6th 
March 1821, for $1266, 94, ordered by the court, on the 
18th October 1821, to be entered as a judgment of the 
term of April, for the year 1821. 4th, Carr v. Geyer, 
rendered 4th Sept. 1821, for $176, 37. 5th, Chenier v. 
Geyer, 18th Sept. 1821, for $477,65. 6th, Jamison v. 
Geyer, rendered 16th October 1821, for $116, 25. 7th, 
Foster v. Geyer, rendered 6th Feb. 1822, for $171, 674. 

Geyer’s mortgage deed to Easton, executed as above 
stated, on 27th September 1821, was recorded on 14th 
November 1821. The bill charges, that at the time of 
the sale of the lots by the sheriffto Wash, they were 
worth nine thousand dollars. On the 31st March 1823, 
Wash for the consideration of $1500, sold to Ferguson, 
one of the defendants, the same lots. The bill further 
charges, that Wash purchasing the said property, acted 
as the agent of the said Ferguson, who owned or pretend- 
ed to own said judgment and execution of said Turner 
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oyatnst said Geyer; and also as agent or trustee of said syuxt tram 
Geyer; and that as agent or trustee of said Geyer and 1836. 
Ferguson, Wash conveyed the said property to said 

Ferguson; and that it was agreed between said Geyer Russell 
and Ferguson, before the sale took place, that said Wash 
should purchase said property for their benefit, and that 
when Wash a the said property and when he con- 
veyed it to Ferguson, it was agreed between Geyer and 
Ferguson, that if Geyer should pay to Ferguson the sum 
of fifteen hundred dollars within a certain time thereaf- 
ter, the property should belong absolutely ro Geyer. 

On the 31st day of March 1823, being the same day 
that Wash conveyed the property to Ferguson; he (Fer- 
guson) made to Geyer a deed of defeasance, stating that 
whereas Ferguson had that day, sold and agreed to con- 
vey to said Geyer, the property above mentioned; in con- 
sideration whereof, Geyer had paid to him the sum of 
nine hundred dollars; and had agreed to pay him the fur- 
ther sum of three thousand, six hundred dollars at sever- 
al times as mentioned in his deed; therefore Ferguson did 
agree with Geyer, that so soon as the said sum of money 
should be paid as was mentioned in the deed, he, Fergu- 
son, would convey the said property toGeyer. The bill 
charges, that the sale of the property under execution, 
was fraudulently contrived by Wash and Geyer, to pre- 
vent the creditors of Geyer from collecting what he owed 
them. That Carr having received from another source, 
apart of what Geyer owed him, ordered his execution to 
be returned; and that Chenier denied he had given any 
authority, to issue his execution. On 28th November 
1826, Russell obtained against Geyera judgment in the 
circuit court for the amount due on the notes made by 
himto Easton, and assigned by Easton to Russell, as 
above mentioned. ‘The bill also alleges, that Geyer is 
greatly embarrassed and has no visible property on which 
the money due the complainant can be made, except the 
property above mentioned. That Wash on 20th April 
1825, conveyed said property to one George Collier, in 
furtherance of the intention originally manifested by 
Ferguson to protect the said property from Geyer’s cred- . 
itors, for the sum of four thousand five hundred dollars; 
and that Collier as the complainant, was informed and 
believed, made to Geyer a deed, by which he agreed, in 
consideration that Geyer would pay to him, at certain 
times therein mentioned, the said sum of four thousand, 
five hundred dollars; and for other considerations, that 
he, Collier, would convey the said property to some per- 


v. 
Geyer and others. 
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son for the benefit of the wife of Geyer; that the deed 
from Wash to Collier, was made with the assent and pri- 
vity of Geyer, in order to embarrass the title to the 
property, and prevent the creditors of Geyer from ascer- 
taining the true situation of the title. 

Wash in his answer, states that he was attorney for 
the Bryans and for Dent, and obtained for them the 
judgments as stated in the bill,—admits that he purchased 
the property sold on execution, for the sum of money 
in the bill mentioned; that he purchased it as agent for 
his said clients, and not as agent for Ferguson or for any 
other person than his said.clients—admits that on the day 
of sale, he did say that unless persons interested in pre- 
venting a sacrifice of the property would satisfy the ex- 
ecutions of which he had the control, as attorney as 
aforesaid, the law must take its course, he having no dis- 
cretionary powers. ‘That he frequently remarked to 
the persons standing around at the time of sale, and 
making enquiries about the property, that he had no wish 
or intention to purchase the property, but that he meant 
to bid for it, and buy it for his clients, or make it bring 
money enough to pay what was due to them; and that in 
the event of his being compelled to buy it he would glad- 
ly receive the amount of his clients’ judgments in some 
short time, say fifty or sixty days,and would thereupon 
reconvey to Geyer, or any other person he might name, 
in trust for the benefit of the other creditors. No agree- 
ment however, was entered into either with Geyer or 
any other person; and he does not recollect ever having 
conversed or communicated with Ferguson, upon the 
subject before the sheriff’s sale. He states, that instead 
of waiting fifty or sixty days, as he had promised, he 
waited six or eight months on Gever for the amount of 
Bryans’ and Dent’s judgment to be paid to him, and be- 
ing informed by Geyer, that he had made repeated efforts 
to raise the money, without success, the respondent deter- 
mined to sell it, in order to raise the sums to be remitted 
to his clients and accordingly did sell, after having adver- 
tised it for fifteen or twenty days; that it was sold at the 
auction room of Wm. H. Savage, in St. Louis, and that 
Ferguson became the purchaser, for the sum of fifteen 
hundred dollars; that the sale to Ferguson was absolute, 
but that afterwards, finding that Ferguson was not very 
well pleased with his purchase, he became interested in 
the purchase of one half thereof. After Wash had been 
admitted to an interest in the purchase, Ferguson inform- 
ed him that Geyer had made proposals to purchase the 





THIRD JUDICIAL DISTRICT. 388 


property from him, upon such termsas are set forth in syne Term 
the deed made | Ferguson to Geyer, which is made an 1836. 
exhibit in this bill. ash conveyed to Ferguson—Geyer ~~ 
being unable to redeem the land according to contract, — Russell 
with the assent of Wash and Ferguson, effected a sale of ze 
the property to George Collier, who paid to Wash and ©°Y* 2nd others. 
Ferguson, what was due them from Geyer, and Wash 
then made a deed to Collier for the said property, at the 
instance and request of Geyer. At the time the respon- 
dent made the deed to Collier, it was his belief that the 
legal title yet remained in him. When the deed from 
the respondent to Ferguson was executed, the contract 
with Geyer for the repurchase of his property had just 
been concluded, and it was the understanding of the re- 
spondent, that the said deed was not to be put on record 
until it should be seen whether the contract with Geyer 
would be complied with. He denies all collusion with 
Geyer and Ferguson or with either of them,to defraud 
the creditors of Geyer. He denies all knowledge of the 
complainant’s mortgage at the time of the sheriff’s sale. 
‘The respondent knows nothing of the authority on which 
the executions of Carr and Chenier were issued; he denies 
any agreement with Ferguson and Geyer or with either 
of them, respecting the repurchase of this land, other 
than that above mentioned, to wit: fifty or sixty days for 
tie money to be paid him for his clients; he knows of no 
interest that Smith and Ferguson had in ‘Turner’s judg- 
ment; he had heard they held it, but how it was acquired, 
he knows not;—he does not know whether Ferguson had 
the control of any of the other judgments, and denies 
that he ever asserted, or that any other person within his 
knowledge did represent that the property: was to be 
purchased for the benefit of Geyer’s creditors by the re- 
spondent, or that the same was encumbered, and that 
incumbrancers only could safely buy, or that he made 
any other representation’ of a character calculated to 
injure the a of the said property. 
The answer of Geyer, admits his indebtedness to Eas- 
ton, and the morgtgage as stated in the bill; the assign- 
ment of the mortgage &c. to the complainant by Easton 
—the judgment subsequently obtained by the complain- 
ant &c.—the sale by the sheriff—the purchase by Wash, 
and sale by Wash to Ferguson, are all admitted: he de- 
nies any knowledge that Wash was agent in the purchase 
for I"erguson, but believed that he acted solely as.agent 
for his clients, William P. Bryan and Timothy M. Bryan 
and Frederick Dent, judgment creditors of the respon- 
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dent; but he positively denies that Wash in the purchase 
or sale of the lots of land, acted either as agent or trus- 
tee for him. He admits the contract with Ferguson as 
set out in the deedfrom Ferguson to him and exhibited 
in the bill, but denies any other contract, agreement or 
understanding, between himself and Ferguson; and de- 
nies that this agreement was made to deceive or defraud 
his creditors in any manner. He denies that the judg- 
ment of ‘Turner against him had been previously paid; 
on the contrary, the whole amount thereof was previ- 
ously to this contract unpaid, and it had been assigned to 
John Smith and said Ferguson, then doing business under 
the firm of Smithand Ferguson, and the amount of said 
sum was included in the sum exacted by said Ferguson 
in the agreement between him and the respondent, and 
the whole amount thereof, was charged by said Smith to 
Ferguson, in the settlement of their co-partnership ac- 
count, as the respondent is informed and believes. He 


admits Carr’s judgment was satisfied, but does not know - 


whether Chenier’s execution was authorised by him, but 
says that Chenier’s attorney, who had control of the 
execution, was present at the sale, and pressing it in or- 
der to have Chenier’s judgment satisfied. He admits the 
sale to Collier by Wash, at his instance, as stated by 
Wash; and states Collier’s agreement to reconvey to him 
on the repayment of the purchase money, at times in 


-Collier’s bond specified, but denies any contract with 


Collier calculated to hinder or defraud his creditors. He 
denies that he has any knowledge of the extent of Col- 
lier’s information of the situation of the title to the pro- 
perty sold, but says that he had heard Wash state to 
Collier, that the deed from him to Ferguson had not been 
recorded and would be delivered up to be recorded; that 
he at the time did not know that the deed was recorded. 
He denies having said any thing about liens at the Sher- 
iff’s sale or that he knows of any thing said by others. 
He does not know whether Ferguson had the control of 
any of the judgments other than that of Turner nor what 
consideration he paid for it. 

Collier came in and answered and the bill was dismiss- 
ed as to him. 

The complainant with leave amended his bill making 
Lindell a defendant and charging him with receiving a 
conveyance fiom Collier, Wash or Geyer and with a 
knowledge of the complainants previous claim and re- 
quiring him to answer, stating on what terms he pur- 
chased, on what securities he relied for the reimbursement 
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of his money, if the title should prove bad, what under- sun TRAM 
standing between him and Geyer &c. and if he had not 1836. 
made complainant an offer of compromise. 

Lindell answering says, thathe had heard that Geyer —_ Russell 
executed a mortgage &c., as im the original bill set out 
and that it was assigned to the complainant, that said 
mortgaged property was sold as stated in the bill and that 
Wash became the purchaser and conveyed to Furgerson, 
and that said Wash afterwards also. conveyed the same 
property to Collier, and that said Collier has conveyed the 
same lot and premises (to respondent) that he is ignorant 
of the particulars and circumstances of the said several 
sales except that made to himself, and does not know of 
hisown knowledge what were the considerations or 
reasons of the said several transfers and sales, but has 
heard and believes, that said sales were all honestly and 
fairly made for the considerations expressed in the deeds 
and denies all knowledge of any contract other than 
those expressed in the deeds referred to in the bill. He 
admits that Geyer did assign to him the writing called in 
the bill a defeasance executed by Ferguson to Geyer for 
the purchase of said lot. ‘That in making his contract 
for said lot he negociated principally but not entirely with 
Geyer, and paid said Collier for said lot thirty eight hun- 
dred dollars, that he gave permission to Geyer to reside 
on the lot till the first day of May in the year 1828 as his 
tenant and at a rent to be paid by Geyer, and that he also 
gave Geyer a promise in writing that if he should on or 
before the said day last mentioned pay the respondent 
the sum of thirty eight hundred dollars and the amount 
of rent then due, the respondent would then reconvey 
the said lot to him, and denies any other agreement with 
Geyer, and denies ever having made to complainant an 
offer of compromise either directly or indirectly. 

Ferguson in his answer states, that he was a partner of 
J. Smith under the firm of Smith & Ferguson; that he left 
St. Louis in the beginning of the month of December, 
1821, at which time neither the firm nor he himself, had 
any connexion with Geyer,-except that Geyer might 
have been a common customer, sometimes alittle in debt 
to them, and again not so at all. Of Geyer’s circum- 
stances he knew nothing, except that it was commonly 
supposed he was embarrassed. He remained absent from 
St. Louis till October 1822, when he returned and found 
that his partner Smith, had during his absence, as he be- 
lieved, in order to relieve Geyer and his family from the 
pressure of an execution, on the judgment of said Turner 
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in the bill mentioned, and under which Geyer’s goods had 
been seized and advertised to be sold, purchased and taken 
an assignment of said Turner’s judgment; he is unable 
to say whether Geyer was indebted to the firm on any 
other account; but knowing that Wash, in order to se~ 
cure the claims of certain persons, had purchased the 
real estate in the bill mentioned at sherifi’s sale, and. be- 
lieving that Geyer had no means of discharging his said 
debt to Smith and Ferguson, he may have had and proba- 
bly had frequent conversations with said Wash, and with 
said Geyer, respecting the pracy of adoptin 

some course by which the claims represented by sai 

Wash, and that of Smith and Ferguson, might be satis- 
fied out of said property, and said Geyer at the same 
time, be evabled to satisfy, in whole or in part, the claims 
of his other creditors. He has examined Wash’s answer 
and asks that it may be taken as a part of his own; and 
believes that the facts therein stated, are true and correct, 
with one immaterial exception, to be by him hereafter 
stated. He didas in the bill is stated and also, by Wash, 
purchase the real estate at public sale from Wash, for the 
sum of fifteen hundred dollars, but expressly denies that 
he did so with any design to defraud Geyer’s ‘ creditors, 
or for Geyer’s benefit, or for any other purpose than to 
secure the debts due as aforesaid, from said Geyer to 


. Smith and Ferguson, assignees oi Turner’s judgment, and 





whatever else, if any thing he might have owed them; 
and denies that he had any interest in any other judgment 
against Geyer, unless it may have been in favor of Smith 
and Ferguson, and denies that until his return to St. Louis 
in October 1822, he hadany knowledge of the mortgage 
to Easton, or of the assignment thereof to the complam- 
ant,or of the existence of any of the said judgments 
against Geyer, but is unable to say how soon after his 
return, he acquried the knowledge of these matters. 
The exception to the correctness of Wash’s answer, is 
that he believes, that the deed from Wash to him was 
immediately after its execution, handed by him in the 
presence or with the knowledge of Wash, to be recorded, 
although he doubts not that the circumstance may have 
escaped the recollection of said Wash; and that on the 
1ith day of July 1828, he and his wife, executed and 
acknowledged a deed to Collier for the property. He 
denies all unlawful combination &c. 
Much evidence is preserved in the bill of exceptions. 
Alexander McAlister, a witness, deposes, that as admin- 
istrator, he had a demand against Geyer, and would have 
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advanced the money, due to the clientsof Wash, and ac- jynrererm 
cordingly spoke to Wash, perhaps the day after the sale, 1836. 
and desired to know of him, “what the agreement was, Wen 
between the creditors of Geyer and himself, in relation —_ Russell 
to the payment of certain judgments against Geyer, un- 
der his control? observing to him that he had understood 
that an agreement did exist for the benefit of junior cred- 
itors;and that Wash, so far as he could recollect, gave 
him no satisfaction.” Same witness, also stated that he 
then applied to Ferguson, offering to pay him the amount 
he had paid Wash, and his own claim, and that Ferguson 
answered that he was about to make a sale of the proper- 
ty to Geyer andif Geyer did not make the purchase he 
would let the witness have it. 

Several witnesses testified to the value of the lot and 
buildings thereon; some making it seven or eight thousand 
dollars, all agreeing that the price of property was then 
very low in St. Louis and that great sacrifices were made 
at sherifl’s sales. One witness thought that it would not 
then seil at sheriff’s sale, for more than $2,500; and anoth- 
er, that it anght perhaps have sold for $3000 or for $3,- 
500—this witness who about that time, was, as he states, 
deputy sheriff, and made most of the sales, stated that 
when the executions under which property was sold, 
amounted to the value, or nearly to the value of the prop- 
erty; it was frequently sold for very inconsiderable sums, 
because, as he believed, the persons present expected the 
plaintifls in the executions, would bid the full amount of 
their executions. The same witness stated that the 
property in question at the time his deposition was 
faken, was worth §7000, but does not think that any 
cash sale could have been made in the summer of the year 
1822, for more than $3,500 or at most, $4000. 

The bill being dismissed as to Collier, his deposition 
was taken and his statements contained in it, correspond 
with his answer. 

John Smith testifies, that he became security for Geyer, 
to borrow money to prevent his house and lot from being 
sold under Turner’s judgment; Turner was paid and he 
thinks the judgment was assigned to him individually, 
and paid by him out of his own individual funds. Some 
time after, he and Ferguson were about dissolving their 
partnership, it became then necessary that the amount 
against Geyer should be paid, and he thinks he informed 
both Geyer and Ferguson so. The property was sold, 
the witness being at Philadelphia; he says Ferguson was 
his agent in his absence; he presumes he gave him leave 
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to issue execution on Turner’s judgment. On his return 
home, he entered satisfaction on that judgment against 
Geyer, at Ferguson’s request; and the books of the firm 
show that Ferguson was charged with $1064, 33, being 
the amount of the judgment and interest against Geyer 
up to the date of the transfer. 

Chenier testifies that he did not order out execution on 
his judgment; and Carr states, that he having received a 
part of the judgment in his favor, ordered the execution 
to be returned. 

No evidence was given to prove that either of the 
defendants connived at issuing any execution, over which 
he had no lawful control, or used any improper conduct, 
to prevent the property from selling at the best price; 
nor to prove that Washand Ferguson were jointly con- 
cerned in the purchase, or that Wash purchased as Gey- 
er’s agent: 


J. Spapine for appellant. 


First position for appellant. 1. The sheriff’s sale to 
Wash and deed thereunder, ought to be set aside and 
held of no effect. Because, the exns. of the Bryans, of 
Dent and of Turner, were not merely irregular, but whol- 
ly void, and no exns. inasmuch as they issued, on a con- 
fession before the clerk, in vacation.—Constitution of 
Missouri, page 53, article 5; 1 Missouri decisions, pages 
56 and 512; Laws, 1st session, Missouri assembly, page 
44, sec. 14; Geyer's Digest, page 248, sec. 17. And that 
liens commence on the day of the rendition of judgment, 
see Geyer’s Digest, 264, sec. 59, and also 267, sec. 66, 
and laws Miss. Leg. 1st sess. page 93, so that there could 
be no relation back; Bryans’ and Dent’s judgments were 
under former. The subsequent entry of judgments in 
those cases in court, was a waiver of the judgments be- 
fore clerk, if the latter would otherwise have had the 
force of judgments. 

The officers of court, had no right to issue or enforce 
executions for the collection of fees—Geyer’s Dig. 266, 
as to formof exn. Ib. 197, as to fees &c., also Miss. laws, 
1821-2, page 62, as respecting fees; from all of which it 
appears that no fees could be collected, but those of the 
party; and therefore, officers had no control of the exe- 
cutions—2 Tidd, 977 and 1027. These remarks apply 
chiefly to the three first executions; as to the execution 
of Carr, it was ordered by pltf. to be returned without 
sale and the officer had no right to proceed onit. As to 
Chenier’s exn., which is the fifth, it appears from Chenier’s 
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testimony, that he knew nothing of the execution; and june TERM 

there is no proof that any other person had any thing to 1836. 

do with it; but the officer, except in the answer of “7-v™ 

Geyer, which says a third person, rot the attorney, un- _—Russell 

dertook the control of it; and if what is stated in that go. 3 oy 
° - 8 : : yer and others. 

answer is material, it cannot be evidence on the issue be- 

tween the complainant and the other defendants. The 

judgments of Jamison and Foster, which are the 6th and 

7th, were rendered subsequent to the date of the mort- 

gage, and of course imposed no lien as against the mort- 

gage. Astothe Turner judgment, it may be farther 

remarked, that the levy of the execution on the chattels 

of Geyer, and then the release of them. without the con- 

sent of the other creditors interested in the lot, must be 

considered an equitable discharge of that judgment.—2 

Ld. Raymond, 1072; 2 Bac. 720. If deft’s. goods are 

seized on exn. the def. is discharged. It appears there- 

fore, that in this sheriffs sale, the sheriff advertised to 

sell on judgments that did not exist, on exns. which 

were void and no exns.; on judgments which were ante- 

dated as endorsed on the executions which he held; that 

he proceeded for costs, without the authority, and against 

the order of the plaintiffs in some of the executions; how 

could those interested, particularly subsequent incum- 

brancers, be expected to bid? The owner of the mort- 

gage, according to the sheriff, would have had to pay 

about $3000, on the judgments of Bryans, Dent and 

Turner, in addition to Carr’s and Chenier’s; whereas in 

reality, he was bound to pay only Carr’s and Chenier’s 

judgments, in order to obtain the property as security for 

his debt and advances. We say that under all these cir- 

cumstances, that the sale ought to be set aside by a court 

of equity, and refer to the following authorities as similar 

or analogous cases—6 J. C. R. 411; 3J.C. R. 332; 1 J.C. 

R. 402; Sugden on vendors, 18; 7 Monroe, 612 and also 

7 Monroe 478. If the court would interfere, provided 

the purchaser Wash only were interested, then they can- 

not refuse to interfere in the present condition of the 

property: as all concerned had notice, or what is in equity 

equivalent, and therefore are considered as having no bet- 

ter equity than the first purchaser Wash, and are chargable 

with all equity against Wash.—2 Fonblanque, 151; what- 

ever is sufficient to put a party on inquiry, is sufficient 

notice in equity,—16 Vesey, 250, possession in another 

person is such notice.— 2 Mad. 323, notice before money 

paid or deed executed, is sufficient.—Sugden vendors, 532 

—7 J. C.R. 65, notice before payment sufficient; and 1 
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Atk. 384, notice after payment and before deed executed, 
sufficient—8 Wheaton, 474. Furthermore, Collier and 
Lindell, each of them bought a mere equity, and of course 
at their peril, subject to all other equities—7 Cranch, 48; 
2 J. C. R. 608, and Collier bought ef.Wash, there being of 
record, Wash’s deed to Ferguson—1 J.C. R. 574-5, and 
if the deed had not been recorded, yet Collier knew that 
such deed had been executed, and therefore, that the title 
was in Ferguson, although the deed might have been 
destroyed.—1 J. C. R. 422, the defendant Ferguson, not 
sufficiently denying notice, itis to be presamed.—3 J. C, 
R, 345, 1 J. C. R. 575, if notice not denied fully and ex- 
plicitly, it is admitted. 

Second position for appellant. 2. But if the court 
refuse to set aside the sherifi’s deed to Wash, on the 
ground of the irregularity and injustice of it: yet Wash 
must be held as a trustee, invested with the legal title, 
first to satisfy Bryans’ and Dent’s judgments, and then to 
the use of Geyer and his creditors, or rather of his cred- 
itors. 1st he was trustee by express agreement—see his 
answer and Geyer’s; also Fergusons adopting Wash’s, 
and the depositions of Simonds, Dent, McAlister and 
Smith. 2. Being attorney in two exns., he was of ne 
cessity trustee—4 J. C. R. 118, an attorney cannot bu 
tohis own use under exns. controlled by him—5 J. C. 
R. 44, as to an atty’s. right to use his knowledge to spec- 
ulate. 3. Ferguson had notice, as before shown, and 
therefore stood only in Wash’s shoes; and as trustee; 4 J. 
C. R. 138, as toa formal trust. 4 J. C. R. 118, same doe- 
trine, as to implied trust: and 1 J.C. R. 575, and this too 
though consideration paid. 1 Cranch, 100, a purchaser 
with notice of an equity, is trustee to the extent of that 
equity. 1 Peters, 309, as to the notice charging purchaser 
as trustee. 4. If the creditors of Geyer, were even 
ignorant that Wash held the property in trust, yet might 
avail themselves of it afterwards—3 J. C. R. 261; 4 J. 
C.R. 136. 5. Consent of the cestui que trusts (the cred- 
itors) was necessary to divest the trust, (4 J.C. R. 138) 
or decree of court. Even Geyer gave no consent to 
the sale to Ferguson, and if he acquiesced, it was be- 
cause they had him in their power. 2J.C. R. 100, lands 
held in pledge, are never al but by decree; chattels may 
be. 6. Lindell and Collier had notice, or what is equiv- 
alent, as before shown. ‘The deed from Ferguson to 
Lindell, places the latter in no better situation, bein 
made pendente lite.—2 Fonblanque, 153 note and1 J. 
C. R. 575-6, as to the rule of notice from lis pendens.— 
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7. Trustees, agents, exers. &c. generally those in na- 


trustees cannot —— on cestulque trusts or 
- 30, as to general doctrine, 2 
- 252, that persons interested have a 1ight of 


course to have sale set aside. A case somewhat analogous, 
for the trustee sold at public sale and was concerned in 
the purchase: such persons cannot act for their own 
benefit—1 J. C. R. 27,394;4 J.C. R. 303; 1 Mad. 110, . 
111. Nosuch person can speculate in buying in incum- 
brances—2 Mad. 151; 2 Atk, 54: 5J.C. R. 514, they are 
allowed only what they paid. 8. Considering the de- 
fendants as trustees, then the claims, they have to be al- 
lowed them, are Bryans’, Dent’s and Turner’s judgments, 
which have been paid up by Geyer, viz: $1200 to Wash 
and $1000 to Collier, who advanced that and more too to 
Wash and Ferguson—Turner’s judgment is to be taken 
atone half (see Smith’s deposition) this calcution, is on 
the ground that those judgmentshad a preference. 9. If 
the court are of opinion that Ferguson is not chargeable 
with notice, then the decree must be given against Wash 
for the money, inasmuch as the lot has gone beyond the 
reach of the court—3 J. C. R. 344; 2J.C. R. 116, 117: 
1J.C.R. 394 and 620. 

Third position. 3. But the transaction may~be con- 
sidered as a mortgage. Wash in the first instance was 
mortgagee, holding the legal title, subject to redemption 
and having acquired it for the express purpose of secur- 
ing certain debts. Ferguson also, after the legal title was 
a tohim, may be considered in the same light—2 


189: 2 Vernon, 83,an absolute deed, and defea- 


sance executed afterwards: held a mortgage—4 J. C. R. 
167, parole proof that absolute deed was meant as a se- 
curity for money: it is a mortgage—6 J. C. R.417: 7J. 
C. R. 40, to same purpose, and that any agreement to 
change its character afterwards is void—Powell on mort- 
gages, 117, 118, 119: 1 Vernon 138, Exton v. Greaves, 
is acase very much to the point—7 Monroe, 478, Yoder 
&c. v. Atterburn, page 480, the doctrine 1s Jaid down, as 
to purchaser at sheriff 
that it is a mortgage. 
Fourth. 4. As tothe amount to be paid if the prop- 
erty is redeemable as a mortgage or trust, or in nature of 


s sale, with right of redeeming,— 


1. Geyer has paid $2,200, which more than 


satisfies Wash’s and Ferguson’s claims. 2. In addition 
to above, Ferguson and Wash received enough to make 
the sum $4,500: a part of this was raised on Wash’s 
covenant, to be sure, but this gives to Wash no equity, 
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for first he had conveyed the title to Ferguson, andit 
was in Ferguson even though the deed were destroyed.— 
See 1 J. C. R. 422: so that Wash acted in his own wron 

and on his own risk. 2. He was originally a trustee or 
in nature of trustee, and knew all the circumstances; and 
3rd the money was borrowed by Geyer, and Wash was 
only his security; which he was tempted to become, be- 
cause he was to share in the money raised. 3. Collier's 
advance was in reality a loan: and he stipulated for usu- 
rious interest (see Cepositions) this is to be lopped off, if he 
be considered as having a prior equity to complainants, 

Fifth. V. Complainant has a judgment at law for the 
same debt secured by the mortgage, on which execution 
has been issued and levied—2 J.C. R. 296: 4 J.C.R. 
671, 682, 687: 5 J. C. R. 280, that a creditor in sucha 
situation has a preference—2?J C. R. 144, shows that 
when a creditor has done this, he can inquire into the 
disposition of his debtors property. 

Sixth. VI. The complamant’s mortgage, is however, 
the oldest lien and binds the property.—See authorities 
above, 1 Fonblanque, 320: 2 J. C. R. 608, show that the 
oldest equity has a preference. 1 Brown, 352, a case in 
point, showing that when the legal estate is outstanding, 
any person advancing money on the property relies entire- 
ly on the honor of the seller, as all prior equities must have 
a preference.—2 P. Williams, 495: sess. acts 1820, page 
22, makes void a deed in law or equity, if grantor has 
made a previous deed: this act remained in force till 4, 
July 1825, and Wash’s deed to Collier, is dated April 
1825, and is of course embraced by that act—2 Atkins 64; 
3 P. Williams, 250—to the effect that Russell is not vol- 
unteer. 

B. Auten for the same: 

The sheriff’s sale to Wash passed no title. Reasons: 
The executions in favor of Bryan and Bryan, and of 
Dent, were nullities, being issued on the confessions be- 
fore the clerk in vacation. ‘The judgments on which 
they were issued, were liens only from the time of con- 
firmation, 13, March 1822, subsequent to the mortgage. 
—See aet of 1822,in force 1, March 1822, p. 93, sec. 61 
—the decision in Missouri Reports notwithstanding, p. 
512, see same, p. 512 and 56: con. of Missouri, art. 13, 
sec.17 andart. 5,sec.1. The execution in favor of 
Turner was a nullity for the same cause; the judgt. on 
which it issued was a lien only from the return day of 
the term of its entry, 3rd Monday of Aug. 1831—see 
Geyer’s Dig. p. 264, sec. 59, but then see ib. p. 267 sec 
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66, where it says the sheriff’s deed shall only pass such june Term 
interest as deft. had at the time of judgt. rendered. The 1836. 
execution in favor of Carr, was ordered to be returned wenn 
by plaintiff before the sale——See acts of 1804, p. 23,24: —_ Russell 
Geyer’s Dig. p. 260, sec. 48, 50, 51; p. 265, sec. 61: me. 

956, sec. 35 and p. 197: sec. 18, 19, acts of 2nd Sep. of “°¥* and others. 
1 Gen. Assy. p. 67, which repeals above sec. 18, 19, p. 4, 

of acts of 1820 and 372 of Geyer’s Dig. The sale un- 

der the execution in favor of Chenier, (admitting it to be 

good, which it was not, being without authority of pltf. 
See p. 44 of actsof 1820; and p. #22 of Geyer’s Big.) 
alone or jointly with the one in favor of Carr, cannot be 
valid: because the sale appears to have been conducted 
undera mistake and that brought about by the def.— 
Wash a lawyer and agent of the parties whose interests 
were advanced by the sale, and by the representations 
made, in representing the judgts. in favor of Bryan and 
Bryan, and of Dent, to be the oldest liens, and the execu- 
tions on them to be first satisfied: these are such ciicum- 
stances, as to render the sale unfair, and to inducea 
court of equity to say the title did not pass by the sale to 
Wash. If the sale be set aside for these reasons, the 
property should be exposed to sale, to satisfy the liens on 
it at that date according to their priority: except Carr and 
Chenier, which are satisfied. Ferguson, if a purchaser 
with notice, cannot complain; and if without notice, (but 
he expressly takes Wash’s right, subject to all its impuri- 
ty and defects, —see the deed) he can only be interested 
to the amount of what he bid at auction, $1500, of which 
he has been paidone half by Wash, and the remaining 
half can be alien on the property, and thus equity done 
to all—for Collier relied on the warranty of Wash, and 
Lindell was a purchaser with notice, or may avail him- 
self of the warranty in the deed from Wash to Collier. 
If the sale to Wash be good, he is to be considered a trus- 
tee. The purchase was not absolute for his own benefit, 
but was in trust for the respective interests of the par- 
ties to the execution; and the defendant or his assignee 
had the right to redeem; Wash was the attorney, and 
agent of the pltffs. Bryans and Dent orhis asse. Gilman 
&c.—See Howell v. Baker, 4 Johns. ch. Rep. 118: ex- 
parte Hughes, 6 Vesey, 617: exparte Lacey id. 625; Lis- 
ter v. Lister, id. 631, Wernler v. Wormley; 8 Wheaton 
421,exparte James; 8 Vesey, 337; Devoue v. Fanning; 2 
Johns. ch. Rep. 252. Ferguson coming into possession 
of the trust property with notice of the trust is charge- 
able as trustee; and is bound with respect to that property 
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suneTerm to the execution of the trust.—See Howell v. Baker, 4 

1836. Johns. ch. Rep. 118, Wormley v. Wormley; 8 Wheat. 
wre = 421, Shepperd v. McEvers: 4 Jons. ch. Rep. 236; 2 Mad. 

Russell § ch. 125; 1 Schoale and Lefroy, 262; 1 Peter’s Rep. 309, 
Daniels v. Davidson; e6 Vesey, 249. If Ferguson was 
not affected with notice at the time of the sale, he was 
before the purchase money was paid, which is sufficient: 
the mere security of it does not avail, it must be actually 
paid.—_See Wormley v. Wormley, 8 Wheat. 421; 7 Joh. 
ch. Rep. 65. If it be considered a trust, the sale wasa 
violation of the trust. It was made without notice to 
Geyer, without his consent and during his absence from 
the place; (it is not shown what was done with the over- 
plus, arising at auction sale,) the terms of its execution 
were not prescribed, and Wash acted with bad faith in 
making the sale.—4 John’s. ch. Rep. 186. The complt. 
being the assiguee and judgt. creditor of Geyer, is enti- 
tled to the aid of chancery in subjecting this trust prop- 
erty, as held by Wash. to the satisfaction of his demand, 
or in other words to redeem it.—Howell v. Baker, 4 John. 
ch. Rep. 118, Hendricks v. Robinson et al; 2 John. ch. 
Rep. 283, Brinkenhorf et al v. Brown et al: 4 John’s. ch. 
Rep. 671, recognised in Williams v. Brown et al. id. 682, 
McDermott et al v. Strong et al: id. 687, Spaden v. Had- 
den; 5 John’s. ch. Rep. 280, same case 20: John. Rep. 
554, Davoue v. Fanning: 2 John. ch. Rep. 252. No > 
jection to redemption by Russell arises from the con- 
veyance by Wash to Collier, because Collier loaned the 
money on the covenant of Wash—1 Fonb: Eq, 320, and 
cannot be considered as purchasing the property, (Wash 
had no title, he had conveyed to Ferguson,) but if a pur- 
chaser, he is only so in equity, and of the two equities 
Russell and Collier, the former has the preference, being 
prior in point of time—1 Fonb. Eq. 320, qui prior in 
tempore est potior in jure, and this application of the 
maxim is not prevented by the conveyance of the legal 
estate from Ferguson to Collier, because when Collier 
purchased his equity, he had notice by the registry, of 
Russell’s equity—1 Fonb. Eq. in notes, 320, that-is suf- 
ficient notice which puts a party on enquiry.—Sug. on 
vendors, 532, and authorities there cited,—2 Fonb. Eq. 
151. Again, Collier should be postponed to Russell, be- 
cause he is to be considered a purchaser with notice of 
Russell’s equity: and in this way, Wash had not the le- 
gal title, having conveyed it to Ferguson: of this con- 
veyance, Collier had legal notice by the record; this was 
sufficient to put him on enquiry, and so amounts to notice 
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Sug. on vendors, 532; his answer shews he tookno jynerTerm 
pains to inform himself, relying on the covenantof Wash. _—1836. 
Again, Collier acquired no interest by the deed from wenn 
Wash to him, it was void—act of 6, Dec. 1821. In the Russell 
same manner, Lindell is to be considered a purchaser, 
with notice of Russell’s equity,—Sug. on vendors, 532. 
Further, he is a purchaser with notice of the claim set 
up by Russell to this property. Again, he is only a pur- 
chaser in equity, and being subsequent in point of time to 
Russell or having no better claim than Collier, he is to 
be postponed to Russell. Again, the deed to him, passed 
no title, for Collier had none. The deed from Wash to 
Collier, passed no interest.—-Act of 6, March 1821. 
Should Wash be considered a trustee, but Russell, not be 
entitled to redeem as against Collier and Lindell, yet he 
will be entitled to all the gain made by Wash, not by the 
auction sale merely, but by the sale made to Collier.— 
Green v. Winter, 1J. ch. R. 27, Parkes v. Alexander, id. 
265, Schieffelin v. Stuart; id. 620, Moore v. Pickets,4 
John. ch. Rep. 303: 8 Wheat. arguendo, 435, or Wash 
having sold the land contrary to his duty as trustee, is 
answerable for its value, not as it existed at the time of 
the sale, but at the time of the filing of the bill—Shepperd 
v. McEvans, 4 John’s. ch. Rep. 136, Hart v. Ten Eyck: 
2 John’s. ch. Rep. 62; 3 John’s. ch. Rep. 343-4, as to the 
objection that the other creditors were not made parties, 
it may be answered, their claims are satisfied.—See also, 
the authorities: Hendricks v. Robinson; 2 John’s. ch. Rep. 
283, note to Wormley v. Wormley, € Wheat. 451, anon. 
2. Atk. 14, Cooper’s eq. plead. 289, Jones v. Jones: 3 
Atk. 111; 2 Mad. ch. 320,173. Collier bought the prop- 
erty under an agreement with Geyer to permit him to re- 
deem, this made it a mortgage—7 John’s. ch. Rep. 40, 1 
Powell on mortgages, 116 and 118,-—-and 119—1 Vernon 
138) 1 John’s. ch. Rep. 594: 4th id. 167, 6th id. 417.— 
Lindell was a purchaser of Collier, with notice of Gey- 
er’s right to redeem——see Collier’s deposition. Wash the 
purchaser at sheriff’s sale, by his conduct, deterred oth- 
ers from bidding: hence the sale is not binding and will 
be set aside—Sugden on vendors, 18 and notes. No ob- 
jection arises from the conveyance to Ferguson, he be- 
ing a purchaser with notice of the conduct of Wash: nor 
to Collier, nor Lindell, they being purchasers, with notice 
of Russell’s equity; but if the sale cannot be set aside, in 
consequence of these conveyances, Wash must answer 
the consequences of his conduct, to the value of the 
property, either at the time of the sale or of the filing of 
the bill. 51 
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I submit, ist. ‘That Wash was not a trustee, by rea- 
son of any express agreement, and that he could not 
make himself trustee for the benefit of others, against 
the interest of his clients. 2nd. ‘That there were no 
circumstances, from which the court can imply a trust. 
3rd. That if a trust could be implied, it must be of such 
character, as is consistent with the rights of Wash’s cli- 
ents; and therefore, a sale would be necessary to secure 
their rights, and such sale was made to Ferguson. If 
Wash was not trustee, the bill must be dismissed; and so 
also, if he was trustee, with power to sell for his clients’ 
benefit. 4. If he was trustee, Ferguson was not a trus- 
tee: because he had not notice of Wash’s character. 5. 
That the deed exhibit, D. No. 4,is an agreement that 
cannot be enforced, and has been entirely waived. 6. 
That Collier was substituted for Ferguson, and Lindell 
for Collier, so that the title is in Lindell, free from the 
complt’s. speculation in a dead mortgage. 


McGirx Judge, delivered the opinion of the court.* 

The points made by the appellant, are 1st. That the 
sheriff’s sale to Wash, and the deed under it ought to be 
set aside and held of no effect. 2nd. That if the court 
refuse to set aside the deed of the sheriff to Wash, on 
account of the irregularity and injustice of it, yet Wash 
must be held as a trustee invested with the legal title, 
first to satisfy Bryans’ and Dent’s judgment; and then to 
the use of Geyer and his creditors, or rather of his cred- 
itors. 3. The transaction may be considered as a mort- 
gage; Wash in the first instance was-a mortgagee, hold- 
ing the legal title, subject to redemption, and having ac- 
quired it for the express purpose of securing certain 
debts. Ferguson also, after the legal title was convey- 
ed to him, may be considered in the same light. 

ist point. The reasons assigned for maintaining the 
first point, are first, that the judgments of Bryans, Dent 
and Turner, being by confession before the clerk, are 
nullities. And secondly, that no executions car issue on 
such judgments; and thirdly, that Carr ordered his judg- 
ment to be returned; and Chenier had never ordered his 
execution out: and that the other two judgments were of 
date, subsequent to that of the deed, and therefore had 
not the priority of lien. 
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*Wash Judge, being interested. 
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}. It has been decided once, that a judgment by confes- suNz TERM 


sion before the clerk of the circuit court, is legal—-see Fin- 1836. 
ley and Bryson, admrs. Caldwell, 1 vol. Mo. decis. p.512. “Vv 
The court being willing to hear argument again on that —Russell 


subject, it was contended that, by the fifth article of the gy, and others. 

constitution of this State, the judicial power, as to mat- 

ters of law and equity, shall be vested in a supreme court, A judgment by 

in circuit courts, and in such inferior tribunals, as the confession belore 

general assembly may from time to time, ordain and es-° ee 
: i : court, is legal and 

tablish; and the clerk of the circuit court, not being a the statute which 

judicial officer or an inferior judicial tribunal, within the authorises suc 

contemplation of the constitution, any judgment confess-/¥ds's. 18 const 

ed before him, would be void. By the act to establish 

circuit and county courts, passed 28th November 1820, 

the office of clerk of the circuit court is created; the 14th 

section of that, prescribes his ministerial duties, and then 

declares that the clerk of the circuit court, shall have 

power and authority, to enter up judgments by confes- 

sion, in time of vacation, by the defendant and _ plaintiff, 

his attorney or agent, appearing in their proper persons, 

and the defendant acknowledging that he justly owes the 

debt; and the said clerk, shall accordingly issue execution 

upon each confession of judgment, in the same manner 

as though judgment had been obtained in open court.— 

Had the clerk been authorised to call parties before him, 

and to hear and decide causes, little doubt could be enter- 

tained, that the act of assembly, so far as it confers this 

power, would be void. But in matters of contract, it 

may be safely assumed as a truth, that any man of ma- 

ture age may renounce the law made in his own favor. 

This power conferred on the clerk, seems granted for the 

ease and convenience, both of debtor and creditor: the 

creditor is better secured, and the debtor has it in his 

power to make his terms with his creditor, and give him 

a judgment at a very inconsiderable expense. However 

excellent the trial by jury may be to settle disputed facts, 

it can’t be doubted that it is better that debtor and credit- 

or, when they can do so, should settle their affairs be- 

tween themselves, than by the intervention of a court 

andjury. Itis argued that great frauds and impositions 

might be practised in such proceedings before a clerk,a 

man for the most part, unskilled in law, and always dis- 

charging those duties in private. It might be asked 

whether fraud cannot enter the court house in term time, 

while the most enlightened and upright judge occupies 

the bench? and whether it is not expected even there, 

that each suitor should attend to his own interests? But 
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yong Teru if this argument avail any thing, it would equally serve 
1836. to prove that deeds of trust, made for example, by A. to 
wn §B. tosecure to C. the payment of a sum of money, to be 
Russell paid on a given day, with power to sell, in case of non 
payment, ought not to be tolerated; yet, throughout our 
country, itiscommon to transact business in this way, 
and the legality of such deeds has not yet been question- 
ed. The deed of trust too, isa private transaction.— 
The judgments confessed by the debtor, before the clerk, 
an officer known to the law, and who is selected for his 
abilities and integrity; the debtor being present, one 
would suppose, would be much less liable to be infected 
by fraud. If it be admitted, that aman, who is permitted 
by the law, to manage his own business, without the in- 
tervention of guardian, ought not to confess a judgment 
before a clerk of acircuit court, because frauds might be 
practised on him; it might successfully be contended, that 
for the same reason, he ought not to give a bond, exe- 
cutea mortgage deed, or indeed, to make any contract, 
except before the circuit court. Fora man wants time 
only, to obtain judgments onany contract of any nature 
whatever; but that judgment, whether confessed before a 
clerk in vacation, orrendered by the circuit court, will 
be equally vitiated by fraud in obtaining it. A judg. 
ment confessed before a clerk under our statute, is the 
conclusion of law on a contract acknowledged of record; 
and so faras public convenience, ought to be regarded in 
deciding on the constitutionality of the act, permitting 
such judgments to be confessed, it would seem that they 
ought to be greatly favored. 
Thecirenit court But, another objection to these judgments was, that 
eannot make such being at a subsequent term entered up as judgments of 
judgments its deer q 4 eye 
judgments, and the circuit court, they became merged in the higher judg- 
thereby alter the ment: and all of them being entered as judgments of that 
time when theiT court after the 14th of November 1821, the day when 
lien would com- 
mence.j the mortgage of Easton wasrecorded, then Easton has 
the first lien. If indeed, those judgments confessed be- 
fore the clerk be void, no subsequent action of the circuit 
court can help them. But if, as it has been before de- 
cided, they were valid in themselves, then the action of 
the circuit court on them, can do them no injury; that 
court cannot, if the act under which they are rendered 
be constitutional, make them its judgments. 
Where an attor- The judgments in favor of Carr,and Chenier were ren- 
ney directs an ex- dered by the circuit court: to them, there is no objec- 
eeution to 380) tion; but it is said that a part of Carr’s judgment being 


ontrary to thein- — -. : ‘ 
samaitian ofhis paid, he had ordered his execution to be returned: and 
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Chenier had not ordered one out and knew nothing of it. sunr TERM 

Admitting that it were true, that Carr having ordered his 1836. 

execution to be returned, that neither Chenier nor his wenn 

attorney had ordered out his; and furthermore, that the — Russell 

sherifl, as is now perhaps jor the first time contended m 

Missouri, had no right to sell property to make his fees, 

how would this effect the purchaser at sheriff’s sale? ctient, and the 

Bad indeed would be the condition of the judgment cred- sheriff sells prop- 

itors, and indeed of honest debtors, if the purchaser erty under the ex- 
: : ecution, it is yet 

were required to look into the correctness of the sher- necessary, in or- 

ifs conduct in his sales: for there would be few purchas- der to affect the 

ers,and the property would consequently be sold for Peter elt a 

very little. But for what purpose is it that sheriffs are prove him inform- 

required by law, to give bonds for large sums of money ed of the fraud of 

with good security, conditioned that they faithfully per- ‘the tty: 

form their duties &c. If we advert to the practice under 

our own laws, the proper question to have been put to 

Chenier, to prove that the execution was improperly is- 

sued, should have been, whether he forbade his attorney 

to issue one? and even had he done so, it would then 

have been necessary to affect the purchaser with the 

fraud of the attorney, by proving him informed of it; 

nothing of this kind is attempted: and both Geyer and 

Wash, deny all knowledge of the authority by which it 

issued; and Geyer positively alleges that the execution 

was pressed by Chenier’s counsel. All.this however, is 

immaterial, so long as the defendants are not implicated 

in causing the execution to be improperly issued. The 

execution of Jamison, the complainant observes, is later 

in date than the mortgage of Geyer to Easton, and con- 

sequently adds, the mortgage has the first claim to be 

satisfied. By the law then in force, an instrument of 

writing, conveying an interest in land, imported nolice of 

the sale of the land therein mentioned, from the day of recor- 

ding it only.—See act supplementary to the laws of the 

territory, establishing a recorder’s office, approved Ist 

Feb. 1817, p. 119, of pamphlet edition. There were then 

inthe hands of the sheriff, on the day of the sale of this 

property, three executions, on judgments rendered in the 

circuit court, on each of which, this property was liable 

to be sold. But if, as it has been before decided, (see 

Finley and Brysom, admrs. v. Caldwell, 1 vol. Mo. de- 

cisions, p. 512,) the three first judgments above mention- 

ed be good, the executions are also: for the defendant, if 

hehad aright to confess a judgment before the clerk, 

may also lawfully suffer an execution to issue in pursu- 

ance of the statutary provision. For, to resume the 
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JUNETERM Comparison of the judgment confessed before the clerk 

1836. with the deed of trust, if it be found a proper thing that 
wes a man should confide to a trustee, the power of sellin 
Russell his property,on conditions prescribed in the deed, to sat- 

isty a debt which he may fail to pay; certainly it could 
not be more imprudent to allow the clerk, a public officer, 
to issue execution, to enable the sheriff tc raise mone 
which the debtor had confessed before the clerk to be due, 
In short, it cannot be doubted, that there would be much 
less risk to the debtor, whose goods, the sheriff, a public 
officer, liable to be proceeded against in summary manner 
by the court for any misconduct in office, and liable also 
on his bond, than to him whose goods are sold by a trustee, 
There seems to be no reason why the executions issued 
on these judgments sheuld not be valid, and the sales un- 
der them good. Charges were made that improper means 
were resorted to by the defendant Wash, to hinder pur- 
chasers from bidding at the sale; he denies these charges, 
and no proof has been n.ade against him. 

The second point is, thatif the sheritf’s deed to Wash, 
be not set aside, yet Wash must be held as trustee, in- 
vested with the legal title, first to satisfy Bryans’ and 
Dent’s judgments, and then to the use of Geyer’s cred- 
itors. 
the atty.forpltfs. _ [tis insisted, that Wash made himself trustee, and re- 
) execution, pur- ference ismade to his answer and to that of Geyer, as 
tases the prop- wellas to the depositions of Dent, Simonds, McAllister 
z vr ofessing at and Smith. His own answer is stronger against him 
thtime to act asthan the evidence of any of the witnesses. Dent, the 
agnt for his ch: only one of these witnesses perhaps, whose testimony 
t gg Pegg has not been set out, says he was present at the sale, 
mit of their that Wash was his attorney, and he enquired of Wash 
exis.—he eet as tothe payment of his judgment against Geyer above 
4 a to mentioned, and that Wash answered the judgment should 
givithe def.in be paid. Wash declared at the sale, that he did not wish 
exe\tion time toto purchase the property, that he‘would make it satisfy 
Pay tte ch a his clients’ debts, and if he were compelled to purchase 
prome in that it, he would receive the amount of his clients debts, if 
arnammonvey paid in 50 or 60 days, and would convey the property to 
the d- failing to OeYer or his creditors. Geyer states that he promised to 
makeny tender,do the same, if the money were paid in a reasonable time. 
he sel the prop- What would be a reasonable time insucha case? There 
oe ele can be no doubt, that in the purchase of this property, a 
demax of his court of chancery would view him as the agent of his 
chentdleld, that clients, Wm. P. and T. M. Bryan, and Frederick Dent; 
there fing ne , and as such it would be his duty, either to sell the prop- 


eviden of fraud, : Ye; ie 
on theirt of theerty to raise money to satisfy their judgments if he 
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could, or to hold it for their use. He waited it seems by junz term 
his answer, much longer than he promised, and it is not 1836.#, 
charged that he sold in less time, than he says he agreed .#\—™w 
to wait. ‘To show his liability'in consequence of being Russell | 
attorney, two cases are cited from Johnson’s chancery oo dig 
Reports—the first, Howell v. Baker and Clark, 4 J. C. y ( 
R.p. 118. The facts were these: Boyd haa recorded a atty. arising from 
judgment against Howell, for $112, 50; the property of gross inadequacy 
Howell being a house and forty acres of land, were ad- of ee ae 
vertised to be sold; on the day appointed for the sale, he .yerfs sale or. 
paid the attorney of Boyd fifty dollars and the sale was the sale at auc- 4, 
postponed; he paid at another time more money; the seqphenticy « 
property was again advertised and sold, and the attorney , trustee for the 
became the purchaser for ten dollars. Howell tendered benefit of the 

the attorney the balance due on the judgmont, together dels. creer 
with the ten dollars paid by him. It appeared in evi- mien sane legal 
dence that it was worth $2000 when it was sold at auc-and equitable 
tion. ‘That Howell was absent from the State at the ttle. 

time; that it was a stormy day and nobody but the dep- 

uty sheriff and the attorney, were at the sale; and that 

alter the sale, the attorney frequently said he would give 

up the property to Howell, if he wouid pay the balance 

due on the judgment, and the ten dollars and compensate 

him for his trouble. The attorney sold the land to Clark, 

for $1200, and it was decreed that the plaintiff Howell, 

should have leave to redeem his land, Clark having pur- 

chased with notice. The chancellor says the defendant 

was one of the attorneys to the execution under which 

the sheriff sold the land; and it might be questioned 

whether an attorney canin such a case, become a pur- 

chaser for his own benefit: he is the agent of the plaintiff 

and generally has the control of the execution, and may 

direct the time and place of sale. It is well known that 

the sheriff receives his instructions from the attorney, 

and usually follows them under the general regulations of 

the statute, in pressing or in postponing the sale; and as 

tothe terms prescribed and the particular parts of the 

real estate to be selected. It is dangerous to allow a 

person, who has such a material agency in the sale, the 

capacity of buying in on his own account—he who is in- 

trusted with the business of others, ought not to be al- 

lowed to make that business an object of interest to him 

self. It tends to abuse and corruption. It is upon this 

principle, that the assignees of a bankrupt are not allow- 

ed to become purchasers on the sale of the bankrupt’s 

estate, the bringing of it to sale and the time and manner 

of sale, are very much in their power. A purchase by 
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the solicitor of the assignees, is supposed to be within the 
mischief of the prohibition, for he is their agent to direct 
the sale; and those who have a duty to perform for others, 
should not in the discharge of that very duty, deal for 
themselves. Chancellor Kent, then cites English author- 
ities, to show that purchasers uf bankrupts’ estate, at 
public sale by the assignees or their agent or solicitor, 
are not valid, but will be considered as made in trust for 
the persons entitled to the surplus, and be set aside on 
equitable terms. ‘The purchase by the defendant in that 
particular case, he declines deciding on the general rule, 
It was made he says, under special circumstances, which 
are sufficient of themselves (and particularly when taken 
in connexion with his character as attorney to the execu- 
tion,) to constitute him a trustee for the parties, whose 
interest were concerned in the sale. Boyd, who was 
plaintiff in the execution, directed the defendant to attend 
and bid off the property, and the defendant, afterwards 
confessed to his client that he had done so; and that the 
deed would be executed to Boyd. He also admitted to 
Howell, the defendant in that execution, that he had 
made atemporary sale of the property, to prevent the 
expense of further advertising it; and that he would give 
areceipt on the execution as soonas it was paid up.— 
These two witnesses establish the fact, that the purchase 
was not intended at the time, to be absolute, and for the 
benefit of the defendant. ‘Thus constituting himself at- 
torney also for the defendant in the execution. Indeed, 
continues chancellor Kent, such gross madequacy of 
price, when taken in connection with the fact, that the 
sale was on a stormy day, and that no persons were pres- 
ent but the sheriff and the defendant, would well warrant 
the inference of fraud, on any other grond than the one 
Ihave taken. The most reasonable conclusion, and the 
only honorable one, to the defendant is, that the purchase 
was intentionally made at the time, in trust for the re- 
spective interests of the parties; Howell did nothing, af- 
terwards, to release his right and discharge the trust. 
The second authority cited, to prove Wash’s liability, is 
Arden and others, against Patterson and De Hart. Pat- 
terson was an attorney, who had been employed by the 
plaintiffs in this action, in the cause cited, to prosecute a 
suit for them: they failed for want of evidence, and were 
condemned to pay more than three hundred dollars in 
costs. Patterson however, in consequence of his situa- 
tion as attorney in that cause, had acquired information, 
which if it had been communicated to his clients, would 
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have enabled them to renew their action, with a moral 
certainty of success. This information he conceals from 
them, and purchases, for a very inconsiderable sum, their 
right of action. Chancellor Kent decreed that he should 
be held as a trustee for the benefit of his late clients, of 
the amount he had recovered, in the right of action he pur- 
chased of them, without communicating to them the in- 
formation he had acquired as above mentioned. Another 
cited from Vesey, vol. 8, p. 337, shaws somewhat more 
than chancellor Kent, in his opinion first above cited, had 
said that a soliciter to a commission of bankruptcy would 
not be permitted to bid upon the resale, discharging him- 
self from the character of solicitor, without the previous 
consent of the persons interested freely given upon full 
information. Inthe case of Howell v. Baker, 4 Jolin- 
son’s ch. Rep. 118, first above cited, chancellor Kent 
lays down the broad rule. ‘The attorney is the agent of 
the plaintiff, and generally has the control of the execu- 
tion; this rule prevailshere. By special circumstances, 
in this case of Howell v. Baker, the attorney was made 
trustee, for the benefit of the owner of the land sold, 
who was defendant to the execution. Let us compare 
the situation of the defendant in the cause under our con- 
sideration, with that of the attorney in the case cited. 
For there is not only the presumption of Jaw that he was 
agent of his clients, but Dent, one of the plaintifls in the 
execution, in his deposition recognises him as his agent, 
and asks him before the sheriff’s sale how his judgment 
was to be satisfied; and but for the defendants answer, 
that his judgment would be paid, Dent declared he should 
have made a bid for the property. ‘The defendant in this 
cause declared at the sale, his intention to make the prop- 
erty bring the amount of his clients’? judgments, that is, 
Bryans’ and Dent’s and that he would be glad to receive 
the amount of his clients’ judgments, either from Geyer 
or any of his creditors; and that should he become the 
purchaser, and the amount of said judgments should be 
paid to him in fifty or sixty days, he would reconvey to 
said Geyer, or to any trustee the creditors might name. 
After the sale, the same thing was repeated to Geyer. 
He waits a much longer time than fifty or sixty days, the 
time he had agreed to wait; and learning from Geyer that 
he could neither raise the money himself nor prevail on 
his creditors to do it, he determined to sell the property, 
to raise the money, to send to his clients; and according- 
ly did sell it. The property was sold at the court house 
door, during the session of the circuit court. Our law 
52 
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leaving to the attorney no power to direct either the 
time or place of sale, as it appears from chancellor Kent’s 
opinion, the attorney could do in New York. Here the 
attorney having bought the property declares that he will 
assume the responsibility of holding the property for the 
use of Geyer or his creditors, 50 or 60 days, and if with- 
in that time, he or any of them, will pay him the amount 
of his clients’ judgment, he will reconvey &c. Instead 
of 50 or 60 days, he waits 6 or 8 months, and Geyer 
declares his inability to raise the money, and the,unwil- 
lingness of his creditors. In the other case, the attorney 
was directed to bid off the property; and he confessed to 
his client, that he had done it, and said that the deed 
shoutd be madetohim. He too, promised that the owner 
of the land sold, and defendant in the execution, might 
redeem if he would pay the money due on the execution, 
In good time the balance due was tendered to him, and he 
refused to accept it;and sold the land for $1200, for his 
ownuse. Wash after waiting a much longer time than 
he had promised, sells the land to satisfy the demands of 
his clients, the defendant in the execution making him no 
tender. ‘The presumption is fairly raised, that their 
judgments are satisfied, for they do not complain; and 
evidence is given that ‘l'urners’s judgment also was satis- 
fied, making a sum of about $3000, according to the es- 
timate of the complainant’s attorney; and $2700, accor- 
ding to that of Ferguson, one of the defendants. But it 
was contended that Turner’s judgment, must in equity, be 
considered as discharged, because he had once executed 
Geyer’s chattels and released them without the consent 
of the other creditors. From the testimony of John 
Simonds, it appears that in December 1821 or January 
1822, an execution was issued on this judgment, in favor 
of Turner; and that on 28th of January 1822, he returned 
it unsatisfied, by order of John Smith, who stated that the 
execution was assigned to him, Smith directing Geyer’s 
personal property taken in execution, to be restored to 
him and released. From Smith’s deposition, taken by 
the complainant, it appears that in taking this assignment, 
he acted as the friend of Geyer, and became his security 
to borrow money to pay Turner the amount of his judg- 
ment; and that the assignment of the judgment was made 
to him in consequence of his becoming the security of 
Geyer; and when the judgment was afterwards satisfied, 
he entered satisfaction on it. The house and lot was 
soldon the 10th June 1822, and Turner’s first execution 
being returned on 28th January preceding, another must 
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have been issued. To suppose that an execution issued june TeRM 
on a judgment and returned as that was, for the ease and 1836. 
comfort of the defendant, and at his probable request, 
should be considered a discharge (in equity) of the judg- _— Russell 
ment, would be strange indeed. We consider it no dis- 
charge, and that Turner’s judgment was for that matter, 
in full force. 

Contrasting then, the conduct of the attorney in the 
case we are to decide, with that in the case decided by 
chancellor Kent, it may be said that the one appears 
wholly bent on raising his clients’ money, with least in- 
convenience to the defendant, and at the risk of his 
clients’ displeasure, waits 6 or 8 months for the defend- 
ant to pay the amount of his clients’ demands before he 
sells. hile the other disregards the instructions of his 
client by bidding off for himself, the land which he had 
been requested to bid off for his client; and when offered 
the amount he had paid by the defendant in the execu- 
tion, together with the balance due, he refused to accept 
it,and sold the land for his own use. It remains to be 
enquired, whether the house and lots were sold for a 

rice so inadequate, as to raise the presumption of fraud? 
n will be remembered that the time and place here, are 
regulated by law, and are not to be altered by an attor- 
ney, or in any way prescribed by him, as we learn from 
chancellor Kent, they might be in New York. We have 
seen, that at the sheriff’s sale, the conduct of the attor- 
ney was not proved to be such as charged in the bill. It 
then is necessary only, toenquire into the sale at auc- 
tion. One witness states, that the improvements cost 
more than ten thousand dollars: other witnesses state 
that they were worth from six to seven thousand dollars. 
These Jast witnesses agree, that at the time of the sale by 
the sheriff, property sold very low; and that very great 
sacrifices were made at sheriffs’ sales. One witness, John 
K. Walker, who says he was deputy sheriff at the time, 
and whose testimony has before been adverted to, states 
that the property in question could not in the summer of 
1822, have been sold at a higher price than $3500, and 
probably for not more than $3000. John O'Fallon, anoth- 
er witness, whose testimony has also been adverted to, 
states that he was acquainted with the property in ques- 
tion, that he frequently attended sheriffs’ sales of real prop- 
erty, and sometimes purchased—property at that time 
was very low, and the witness did not suppose that the 
property in question would have brought more than $2500 
at Mt s sale,forcashatthattime. Witness stated that 
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june ters he called on Ferguson while he claimed that property, to 
1836. purchase it fora friend, on that friends representation 
ww that it could be purchased for $4000, and on a long cred- 
Russell it. His recollection was, that Ferguson said that was the 
price he asked, but he could not wait so long. It would 
seem that the very circumstance, that Geyer could not 
raise the money on the credit of his house and lots, to 
satisfy the executions of the Bryans and of Dent, con- 
trolled by Wash, within the time allowed him, viz: 6 or 8 
months, ought to repel any presumption of fraud arising 
from inadequacy of price, when the property was made 
to satisfy the executions not only of the Bryans and 
Dent, but also that of ‘Turner, which as has been observ- 
ed, had been assigned to Smith, and who it will be reeol- 
jected, was at the time of the sale absent, and had en- 
trusted this with his other business to Ferguson—see his 
deposition in the bill of exceptions. Seeing then no 
evidence of fraud in the conduct of the defendant, either 
in his conduct at the saleby the sheriff or at the sale at 
auction, we are led to the conclusion that he cannot be 
considered as a trustee for the benefit of the complainant. 
It remains to be considered whether the complainant can 
be aided by the terms of the several bonds, made first by 
Ferguson to Geyer, and secondly, by Collier to the same, 
Atty, for plaintiffs and lastly, by Lindell to Geyer. 
in execution, pur After Wash sold to Ferguson, Ferguson executed to 
chased at shenifl’s Geyer a bond, binding himself to convey the property to 
sale, and alter ja Geyer, in consideration of a sum certain paid down, and 
+. ale orderto also, in consideration of certain sums to be paid at times 
raise themoney therein specified, conditioned to be void in case Geyer 
due his clients. A. filed to pay any of the instalments or interest that might 
gave his bond to ; "yet : “abil x " 
fef. in execution, accrue. After some time, Geyer finding himself unable 
toconvey the {9 make the payments, applied to Collier, who paid up 
property tohim.'n for hint the money due, and took a conveyance, first from 
consideration of . 7 : : 
certain sums paid Wash, and afterwards from Ferguson when it was found 
down and other to be necessary, who executed to him a bond to convey, 
— “on conditions similar to those contained in Ferguson’s 
conditioned to be bond. Again Finding himself unable to make the pay- 
void in case of aments within the times fixed in the bond, he applies to 
failure to pay ®t the defendant Lindell, and Collier at his request conveys 
the time ;—def. 3 : 
failing to raise the to Lindell. Had the complainant tendered to Ferguson 
money, applied tothe several sums of money which Geyer contracted to 
B. who advanced nay to entitle himself to a conveyance of the land, or had 
it for him, and : 
took a convey. he applied to acourt of chancery to have the benefit of 
ancetohimself, the bond made by Ferguson to Geyer, offering to pay the 
and gave a similar several instalments as they became due, it might probabl 


def.— : 
panini to have been successfully contended that he might be subst 
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tuted to Geyer: but he waits till at Geyer’s instance, suNE TERM 
the property is conveyed to Collier, and by Collier again 1836. 
to Lindell: as all his title is to be derived from Geyer,if Wwmow™™ 
he have no claim either against Collier or Ferguson, the —Russell 
complainant can have none. be 
Lindell in his answer states that he paid Collier for the 
premises $3800, and gave Geyer a promise in writing to raise the necessa- 
convey the premises to him, if he should before the first ry sums, toentitle 
day of May 1828, pay him the sum of $3800, and the me ee 
amount of rent then due. sane toC. and 
Lindell filed his answer on the third day of April 1828, at his request, B. 
and on the first day of May then next, Lindell states C™veys te ©. who 
. : : gives def. a writ- 
that Geyer’s right to purchase the premises ceased. NoO ten promise, that 
evidence appears to have been given on this point. We on the payment of 
are then to take his answer as true, as he was required * specified eoy 
to state the agreement between him and Geyer. would convey to 
Can Geyer himself now come in and compel Lindell to him.—Held, after 


: 9 the lapse of the 
convey to him, on the payment of the purchase money? je ied on, the 


Geyer and others. 


The case of Benedict v. Lynch, cited by the defendant’s def. has no elaim 
counsel, is in point—see 1 Johnson’s ch. Rep. 370. This in equity fora 

was a bill for the specific performance of an agreement i ag — 
for the sale of land, the plaintiff stated that on the 28th tract, and conse- 
March 1810, he contracted with the defendant for the quently, his cred. 


purchase of land described in the agreement signed by '°" have none. 


the defendant, which was as follows: ‘That it was there- 
by agreed between the parties, that the defendant sell to 
the plaintiff a piece of ground (cescribed therein) con- 
taining thirty-nine acres, at fourteen dollars and fifty 
cents per acre; and upon the following conditions being 
performed, to wit: that the plaintiff pay to the defendant 
$250 in one year, (March 1811) one third of the remain- 
der in one year thereafter: one third the next year: and 
the balance the year following: with interest annually on 
all the sums; and upon his complying with the payments, 
the defendant agreed to giveadeed. Ifthe plaintiff fail- 
ed in the payments or any of them, the agreement to be 
void. ‘That the plaintiff made and delivered to the de- 
fendant a counter part of the agreement. ‘That the 
plaintiff took immediate possession of the land, cleared 8 
acres, and built a house thereon; but in consequence of 
unforeseen disappointments, failed to make his payments; 
that in order to induce the defendant not to sue him for 
the purchase money, the plaintiff subsequently to the 
above contract, agreed with the defendant to clear five 
acres in one year, and in consideration thereof, the de- 
fendant promised not to prosecute the plaintiff during 
that year. That he had since procured and tendered (in 
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yung Term January 1814) all the purchase money to the amount of 

1836. $720, though the whole of it was not due; but the defend- 
——~ antrefused to accept the money, alleging that the con- 

Russell tract was void; and had brought an action of ejectment 
against the plaintiff. The plaintiff prayed for an injune- 
tion, which was granted, on the plaintiff's depositing the 
$720 with the register. 

The answer admitted the agreement of 28th March 
1810, and thatit was without any other consideration 
therein stated; but denied the delivery by the plaintiff of 
any counter part of the agreement. ‘The defendant ad- 
mitted the entry of the plaintiff on the land, and the 
erections and improvements made by him, which he had 
used and enjoyed down to the time of the answer, with- 
out offering any compensation to the defendant. That 
he refused to accept the money tendered to him by the 
plaintiff, in February or March 1814, and to execute any 
conveyance. ‘The defendant also stated, that in 1811 
or 1812, the plaintiff often declared his inability to 
q pay, and disclaimed all right to the premises, and relied 
wholly on the liberality ot the defendant, to permit him 
to occupy the premises until the defendant could sell 
them. ‘Ihatin the spring, 1812, the defendant required 
the plaintiff to quit the premises; and the plaintiff then 
agreed that if he might be allowed to occupy the premis- 
es for one year, he would clear and fence five acres of 
the land, to which the defendant assented. But the de- 
fendant denied that it entered into the consideration of 
this agreement, that the plaintiff should not be sued for 
the purchase money. Other declarations of the plaintiff 
that he had no claim tothe premises, were stated in the 
answer, and all the facts stated in the answer were prov- 
ed. The chancellor says, “I have considered this case 
with great attention, and J cannot discover any just 
principle arising out of the facts, that will warrant a de- 
cree for a specific performance. ‘The bill is founded on 
an agreement of 28th March 1810, signed by the defend- 
ant only, and by which he agreed to sell the plaintiff the 
land in question, upon the following conditions bein 
performed at the times stipulated, to wit: (as above stated 
under this agreement, the plaintiff entered into posses- 
sion and made improvements, but he made no payments; 
and in October 1813,(which was about two years after 
the first default) the defendant considering the agreement 
as void or abandoned, sold the land to another person; 
andin February 1814, the plaintiff filed his bill for a spe- 
eific performance. I need not stay to see how far the 
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want of mutuality is applicable to this contract, since yonz reRM 
the decision can be placed with more satisfaction upon 1836. 
the intrinsic merits of the case. But the point being wenn 
stated by the counsel, I am unwilling to pass it by with- Russell 
out observing that it has been ruled in several cases, that ids 
a bill for aspecific performance, will not be sustained if Coe an 
the remedy be not mutual, or where one party only, is 

bound by the agreement. There was an express stipula- 

tion in this contract, that if the plaintiff failed in either of 

his payments, the agreement was tobe void. The first 

question that naturally presents itselfis, whether the time 

was not here made part of the essence of the contract, and 

whether the contract did not become void on the failure 

of the plaintiff to make the first payment in 1811. Lord 

Thurlow is said to have intimated in Gregson v. Riddle, 

(citedin 7th Vesey, 268) that time could not be made of 

the essence of the contract even by a positive stipulation 

of the parties; but there was no decision on this point. 

And in other and later cases, it has been admitted that 

the parties may make the time of the essence of the 
agreement, so that if there be a default at the day with- 

out any just excuse, and without any waiver afterwards, 

the court will not interfere to help the party in default. 

The case is not analogous to that of a mortgage, where 

the only object of the security is the payment of the 

money; and not the transfer of the estate. And it seems 

to be conducive to the preservation of good faith, and 

the rights of the parties, that if the contract of the sale, 

is expressly declared to be vacated on non performance 

by a given day, that the courts should not interfere as of 

course, to annul sucha provision. The opinion of Lord 
Loughborough, in Loyd v. Collet, contains a strong and 

decisive argument upon this point. ‘There is nothing, 

he observes, of more importance than, that the ordinary 

contracts between man and man, which are so necessary 

in their intercourse with each other, should be certain and 

fixed; and that it should be certainly known when a man 

is bound,and when not. There is a difficulty to compre- 

head how the essentials of a contract should be different 

in equity and atlaw. It is one thing to say that time is 

so essential, that in no case in which the day has been 

by any means suffered to elapse, the court would relieve 

against it,and decree performance. The conduct of the 

parties, inevitable accident &c. might induce the court to 

relieve. But it is a different thing to say the appoint- 

ment of a day is to have no effect at all: and that itis 

not in the power of the parties to contract, that if the 
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agreement is not executed at a particular time, they shall 
be atliberty to rescind it. In most of the cases there 
have been stepstaken. I want a case, he says, to prove 
that where nothing has been done by the parties, this 
court will hold ina contract of buying and selling a rule, 
that time is not an essential part of the contract. Here 
no step had been taken from the day of the sale for six 
months after the expiration of the time at which the 
contract was to be completed. If a given default will 
not do, what length of time will do? An equity arising 
out of one’s own neglect! it isa singular head of equity.” 

It would be impossible for one, resumes chancellor 
Kent, to add to the perspicuity and energy of this rea- 
soning; and the Lord chancellor in that case, held, that 
as the vendor had omitted to complete a purchase tor six 
months, being all that time in default, he was considered 
as having abandoned the contract; and he said there was 
no case where no step had been taken by the one party, 
and the other had immediately when the time had elaps- 
ed, refused to perform the agreement, that a performance 
had been decreed. 

It may then be laid down as an acknowledged rule in 
the courts of equity (and so the rule is considered in the 
elementary treatises on this subject—Newland on con- 
tracts, 242—Sugden L. of vendors, 3rd London edition 
268,) that where the party who applies for a specific per- 
fermance has omitted to perform his part of the contract 
by the time appointed for that purpose, without being 
able to assign any sufficient justification or excuse for 
his delay: and when there is nothing in the acts or con- 
duct of the other party, that amounts to an acquies- 
cence in that delay, the court will not compel a specific 
performance. This rule appears to me to be founded in 
the soundest principles of policy and justice: its tendency 
is to uphold good faith and punctuality in dealing. The 
notion which seems too much to prevail (and uf which the 
facts in the present case furnish an example.) that a party 
may be utterly regardless of his stipulated payments, and 
thata court of chancery will almost at any time, relieve 
him from the penalty of his gross negligence, is very injur- 
ous to good morals, to a lively sense of obligation, to the 
sanctity of contracts, and to the character of this court. 
It would be against all my impressions of the principles 
of equity, to help those who show no equitable title to 
relief. According to the rule then laid down by chan- 
cellor Kent,and so admirably vindicated, even Geyer 
himself, if he has not paid the money to Lindell, cannot 
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now enforce a specific performance of the contract to jungTEeRm 
convey. What relief then can the complainant expect, 1836. 
who so far from offering to pay Lindell the purchase Wexnme 
money and rent, chooses to rest the merits of his claim Russell 
upon frauds imagined by himself, but of which the testi- 
mony produced by him, furnishes the court no evidence? 
had the complainant availed himself of the offer which 
the imprudent good nature of one of the defendants in- 
duced him to make to Geyer and his creditors, at and 
immediately after the sale by the sheriff, or had he be- 
fore any default was made by Geyer in his payments to 
Ferguson first and next to Collier, applied to a court of 
chancery, tendering all the money due, little doubt can 
be entertained that such court would have substituted 
him to Geyer, so far as to have his mortgage satisfied out 
of the property, if that had been sufficient. But from 
some of the testimony given, there is little room left to 
believe that the complainant would have gained much by 
the interposition of a court of chancery in this way; and 
he has chosen to rest his claim on the alleged fraudulent 
conduct of the defendants. 

Many of the arguments urged in this case have not 
been noticed in this opinion, en account of its great 
length, anda belief that the law was so well settled in 
this country that no notice was necessary. Such for in- 
stance,as that an attorney for the plaintiff in an execu- 
tion, cannot bid off property for his client, but will be 
considered as holding it in trust for both parties in the 
execution; and the very cases cited to sustain the position 
show the error. A solicitor to the assignees of a bank- 
rupt, is virtually counsel both for the bankrupt and his 
creditors: for he is counsel for the assignees who hold 
the property intrust. And in the case of Howell v. Ba- 
ker, above cited from 4th Johnson’s ch. Rep. chancellor 
Kent expressly recognises the attorney as the agent of 
the plaintiff, and the defendant Baker had at the sheriff’s 
sale, where he was attorney to the execution declared 
himself buying in the property for Howell the defendant. 
The chancellor, passing on from the consideration of the 
case of a solicitor of the assignees of a bankrupt, with 
the impression made by the evidence of the particular 
case on his mind, might well have used the ambiguous 
words on which the counsel for the complainant in this 
case rely; although quite a different inference is to be 
drawn from his positive declaration in the preceding part 
of the opinion, that the attorney is the agent of the 
plaintiff, has the control of the execution &c. It can 
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yunr term hardly be supposed that any body, but such as are preju- ge, 
1836. diced by their interests, ever supposed that it was not the sul 
—~  right,and sometimes even the duty of the attorney in thi 
Bentzen Missouri, where the place, time and manner of selling, N. 
~ are not under his control, to attend the sale and bid for pal 
Zierlein. ‘the property, “till it brings the amount required to be ant 
raised. ‘The argument that the sheriffs have no right to the 
sell on execution to make their fees, is equally novel, and pel 
of as little weight, since if it were true, the sale under afo 
the execution would not on that account be void, when in 
the execution had been issued to collect the debt as well mu 
as costs. Kl 
For the reasons above given, it seems the decree of the use 
circut court, dismissing the complainant’s bill, ought not ow 
to be reversed. It is therefore affirmed, and the appellees afc 
are allowed their costs as well in the circuit court as in Kl 
this court. be 
—— zel 
thi 
Brentzen v. Zier .EIn. the 
wa 
1. In pet. and summons, where the pleadings admit the bond sued on, Be 
the court will take the date set out in the petition as the true date of ani 
the bond, and will calculate interest accordingly. ; ze) 
2. One partner cannot bind another by deed, unless specially author- 
ised thereto by deed under seal. bu 
bu 
APPEAL from St. Louis circuit court. _ 
el 
~<a, of the Bentzen the appellant was sued in the circuit court by by 
Zierlein the appellee and had judgment against him, to re- th 
verse which he has appealed to this court. The action ze 
was commenced by petition and summons on an instru- lin 
ment of writing in the German language of which the dr 
translation is as follows: “We received to day of Mr. ze 
Zierlein on loan the sum of five hundred Spanish dollars ed 
and will pay back the same within eight days or on de- de 
mand, witness hand and seai, Bentzen and Klgppenall cl 
[u. s.]” The defendant pleaded a set off, “that at the in 
time of the commencement of this suit of the said Hen- th 
rv Zierlein against him the said John N. A. Bentzen in F 
this behalf, there was due and owing from the said John ar 
N. A. Bentzen and Henry Kloppeshinis to the said Hen- te 
ry Zierlein upon the said writing obligatory for the prin- ti 
cipal and interest in the said writing mentioned, a certain 0 
sum of money, to wit, the sum of $500, viz: at the coun- S 


ty of St. Louis, and the said John N. A. Bentzen further 
says, that the said Henry Zierlein and one Bernard Flug- 
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ge, now deceased, whom he the said Zierlein survived as 
surviving partner, before and at the time of commencing 
this suit was and still is indebted to them the said John 
N. A. Bentzen and Henry Kloppenburg, merchants and 
partners, trading under the name and style of Bentzen 
and Kloppenburg, in a much larger sum of money, than 
the sum due and owing from the said Bentzen and Klop- 
penburg to the said Henry Zierlein surviving partners as 
aforesaid upon the said writing obligatory, that is to say, 
in the sum of six hundred and fourteen dollars, for so 
much money before that time by the said Bentzen and 
Kloppenburg paid, laid out and expended to and for the 
use &c. &c., and which said sum of money so due and 
owing from the said Henry Zierlein, surviving partner as 
aforesaid to the said John N. A. Bentzen and Henry 
Kloppenburg as aforesaid, or as much thereof as shall 
be necessary in this behalf, he the said John N. A. Bent- 
zen is ready and willing and offers to set off &c. To 
this plea the plaintiff replied, denying that said bond was 
the bond of said Bentzen and Kloppenburg &c., the proof 
was that Bentzen and Kloppenburg were partners— 
Bentzen carrying on the business of the firm at St. Louis 
and Kloppenburg residing in New Orleans; that Bent- 
zen executed the bond to Zierlein at St. Louis, Kloppen- 
burg being at the time in New Orleans; that Kloppen- 
burg had been once in St. Louis many months after the 
execution of the bond by Bentzen; that Flugge and Zier- 
lein became partners shortly after the bond was executed 
by Bentzen and contracted a debt as such partners with 
the firm of Bentzen and Kloppenburg at the store of Bent- 
zen in St. Louis for goods sold &c.; that Flugge and Zier- 
lin dissolved partnership and by an article of agreement 
drawn up at the time and which was attested by Bent- 
zen as a witness, it was agreed that Flugge who remain- 
edin the business and kept the stock should pay all the 
debts of the concern &c. Upon this state of facts the 
circuit court sittingas a jury found the bond to be the 
individual bond of Bentzen and declared the law to be, 
that the account of Bentzen and Kloppenburg against 
Flugge and Zierlein could not be set off against the bond, 
and that interest should be calculated from eight days af- 
ter the date of the bond as it was alleged, in the plain- 
tiffs petition; a motion for a new trial was made and 
overruled. 
Spatvine, for Appellee. 

First point. ‘The bond in question is the individual 
bond of Bentzen, Collyer on partnership 256, 260, Har- 
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une Term ison vs. Jackson 7 Term Rep. 213, 1 Holts Nisi Prius 

1836. cases 141,11 Ei. C. L. 251, (5 Barns and Cres 375.) The 
wn above authorities show that one partner cannot bind the 

Dent other by deed, unless specially authorized thereto by 

v. instrument under seal, and that a subsequent acknowl- 
en edgment will not cure the defect. 

Second point. The instruction of the court as to in 
terest is correct: the bond is not dated but the petition 
alleges a date, a demurrer was sustained to the plea of 
nil debit, so that there was no plea denying the instru- 
ment at the trial, of course, by the pleadings it stands 
admitted as set forth in the petition. 

Opinion delivered by Wasu J. 

Opinion of the It is insisted by the counsel for the’appellant that the 
eourt. circuit court erred, Ist. In permitting the agreement be- 
tween Flugge and Zierlein dissolving their partnership to 

be read in evidence. 2nd. In calculating interest from 

eight days after the date set out in the petition; and 3rd. 

In finding the bond to be the individual bond of Bentzen 

and refusing a new trial therefor. As to the first error 

above noticed, it is too late to urge it, the evidence was 

received witout objection, at least the record shews none 
eS ee it is now too late to object. As tothe second error 
pleadings admit above noticed the plea of nil debit had been held bad on 
the bond sued on, demurrer and the bond as set out in the petition, stood 
agrees admitted in the pleadings and the court did right in taking 
out in the petition the date as set out in the petition for the true date of 


asthe true dateofthe bond. Asto the third error above noticed, the law 
the bond, and wili 


a er ieaeunet is clearly with the appellee. One partner cannot bind 
accordingly. another partner by deed, unless specially authorised to 
One a para do so by writing under seal, the law has been so held 
“~y deed, wens Over and often, the judgment of the circuit court is there- 
specially authoris- fore affirmed with costs. 

ed thereto by deed 


under seal. —— 316 


Dent v. Mires 


In petition and summons, it is not a material variance for the pleader 
in setting out a copy of the note sued, to write correctly, words that 
are wrongly spelled in the original. 


Statement of the | Lhis was an actionof debt by petition and summons, 
case. the plaintiff as usual and as required by the statute in- 
serted acopy of the note sued on, the defendant pleaded 
five several pleas and issues were made thereon, the court 


found all the issues for the plaintiff and gave judgment 
for the debt and damages: 
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On the trial the plaintiff offered the note in evidence, JUNE TERM 
the defendant objected to receiving the same on the 1836. 
ground that it varied from that set out by the petition, “"V™ 
The court overruled the objection aud permitted the note — 
to be read. Miles. 

Points and citations of authorities by counsel. 

I contend that the literal variances are fatal, for the 
act of Assembly requires a copy of the instrument to be 
setout in the petition. Besides, there is a variation as to 
the name of the payee. The note purports to be paya- 
ble to Naman Miles or “company” or order, who “compa- 
ny” 1s there was no proof, but in the petition it is written 
“company.” ‘The court cannot judicially know, whether 
“company” was another name of Miles, or the name of 
another person, or whether it was intended for a “compa- 
ny’ as the plaintiffs below seems to have supposed. 

See old revised code page 620 Sec. Ist. for the form 


of the petition and that a copy was required of the note 
sued on. 


Opinion of the court delivered by McGirx J. 

The record no where points out in what the variance Opinion of the 
consists, but says by consent the original is attached to court. 
the record, when we look at the original we do not see - 
any material variance in the copy given, the word com- a 
pany is spelledin the first sylable with an e and in the g material vari- 
original, the place of the (0) seems to be occupied with ance for the plea- 
(a) but of this we are not sure.end in several other words ~~ yt 
where the letter (0) should be, the letter (a) occupies its ae i pace 
place, but upon an inspection of the whole writing, it rectly words that 
seems to us that the writer of the note makes his (0) near- opr me 
ly, though not quite like some writers’ make their (a.)— — 
No other discrepency is discovered by us, except the 
word promise in the copy, is spelled in the usual way, and 
in the original, the word seems to be spelled promice; and 
the word dollars in the original is not very plain. For 
want of some better defence, the circuit court did well 


enough to give judgment for the plaintiff. Judgment 
affirmed. 
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JUNE TERM 
1836. 
OS a ih 
Moore and Moore 


v. 
E. Moore, admx. 
of N. Moore. 


Statement of the 
case. 


SUPREME COURT OF MISSOURI. 
Moore anv Moore v. E. Moore, Avm’x. or N. Moors, 


Action of replevin—plea, non cepit and issue, the evidence to prove @ 
taking by the defs., was that the horses &c. the property mentioned 
in the declaration, was ranging about the farm, and that defs. exer- 
cised authority on the place, by proromge pitt., who was anadmin- 
istratrix, and witness,,who acted as her agent, fom removing them 
Held, sufficient proof of a taking. 


E. Moore, the widow and administratrix of the effects 
of Nelson Moore, brought an action of replevin, against 
Robert and Alexander Moore, for several horse beasts; 
the defendants pleaded non cepit, and property in them- 
selves and property inastranger. Issues were taken on 
those pleas, and the parties went to trial. A verdict and 
judgment were given for the plaintiff. The defendants 
moved the court for a new trial, for the following reasons: 
ist. The verdict is against law. 2. The verdict is 
against evidence, the verdict is without evidence. 3. 
The verdict is against the weight of evidence. 4. The 
verdict is against the instruction of the court—the court 
overruled the motion, and the defendants brought the 
cause here. 

On the argument in this court, the counsel for the 
plaintiffs in error mainly rely on the point that there is 
no sufficient evidence before the jury, to justify them in 
finding that they ever took or had in their possession, the 
property in the declaration mentioned. 

We will therefore set out the testimony, relating to the 
issue of non cepit; it appeared by the evidence of a wit- 
ness, that the intestate livedon a plantation in the coun- 
ty of St. Louis, for some two or three years; and that 
there was thereon and thereabout, horses and other stock. 
That Moore, the father of the intestate and father of the 
plaintiffs in error, seemed to some of the witnesses to 
be the owner, sometimes was there and sometimes lived 
with the plaintiffs in error; and was, as some witnesses 
thought, the owner of the plantation and property, stock 
&c. That Moore the intestate, lived on the place and 
in the houses, and died at St. Louis. For the purpose 
of the present enquiry, we take it for granted, that ther 
property in the declaration mentioned, was the property 
of the intestate,as the jury have found it to be. It ap- 
pears then, that when Moore the intestate died, he was 
in St. Louis; and that the wife attended on him there: 
that when Moore the intestate died, the widow went to 
her father’s house, and again returned to St. Louis, and 
that shortly thereafter she went to the farm where she 
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and her husband had lived shortly before hisdeath; that 
when the widow and the witness, who was her brother 
arivedat the farm house, they found Alexander Moore, 
one of the defendants, standing in the door of the house, 
holding the door, who refused to allow the plaintiff to go 
into the house; the plaintiff then went round the house 
and gotin at a window. A. Moore then told her she 
could not stay, as the house was rented to another per- 
son who was just coming to take possession. Alexander 
then commenced taking the furniture of that other per- 
son into the house, and the plaintiff left then and shortly 
afterwards administered. After administration, the wit- 
bess went with a written demand from the plaintiff to the 
defendants, requiring them to deliver the property of N. 
Moore, embracing the property in the declaration men- 
tioned, but they refused to read it, and forbid the witness 
from removing any thing from the farm. Witness went 
with the sheriff, when the writ in this case was executed, 
and found the bay horse (in the declaration mentioned) in 
a pen on the farm, the other horses were in the range on 
the prairie around the farm, where they were accustom- 
ed to feed. Before the writ was executed, witness had 
spoken to R. Moore, and he had appointed a day when 
the cattle and stock were to be driven up and the matter 
settled, and witness attended on the day; R. Moore said 
he had consulted with Alexander and determined that 
nothing should be removed. This witness gave other 
evidence relating to a chest and clothes of plaintiff, 
used by her in lifetime of intestate. This is all the testi- 
mony on the record regarding the taking of the property 
in suit. 


(ramble for plaintiff in error. 

There is here no question of law arising upon instruc- 
tions‘of the court. The record shews the whole evi- 
dence given in the cause; and the question is upon the 
motion for a new trial, and that question is here as it was 
in the court below, upon the effect of the evidence on 
the issues to be tried. 

The pltfs. in error assert, that not only was the weight 
of evidence against the verdict upon the plea! of non 
cepit, as well as the pleas of property, but in relation to 
the plea of non cepit there was actually no evidence. 


Counsel for deft. in error. The deft. in error contends 
that the motion was properly overruled.—See testimony 
and 3 Miss. Rep. p. 472; 4 Miss. Rep. Skinner v. Stouse. 
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JUNE TERM Opinion of the court delivered by McGirx Judge. 
1836. The testimony is not direct and positive as to some of 
wm the property, yet we think the acts of authority exer. 
Atwood —_cised by the defendants over the property, in forbidding 
Gillvepie, the Plaintiff and the witness from removing any thing 
Action of replev- from the farm, was enough to justify the jury in this case, 
in—plea,non when a woman as administratrix was claimant, to say 
copit om issue, there wasa taking, they were physically able to have 
ri aan their orders obeyed; under these circumstances, they 
the defs. was that may well be considered as actually possessing the prop- 
the horses ae erty or that portion of the horses ranging about the farm. 
Pept e declare. We cannot say the verdit is against law nor against 
tion, were ranging evidence, and if the verdict is against the evidence it is 
abont the ferm, not so in such degree as to authorise us to interfere.— 
and that defs. ex- Sad fi d with 
ercised authority /Uuagment afhrmed with costs. 


on the place, by prohibiting pltf. who was an administratrix, and witness, who acted 
as heragent, from removing them. Held, sufficient prooff of a taking. 
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4 423 1. Wherea judgt. is given by mistake for a sum time than the de, 

123 253 mand, and the sum is rightly stated in any of the pleadings, the 

4 4238 appellate court will not, on that account reverse it, but will, under 

95a 1500 the provisions of the statute of Amend. and Jeofails (Rev. co. of 935, 

oa 5 468-9,) allow the pltf. on his application, to enter aremittitur as to 
the excess. 


2. Ina peti. and summons, on a promissory note, the note given in 
evidence varied from the one recited in the petition, by the omission 
of the word “pay”—Quere—whether such variance be material? 
At all events, the circuit court will not err, in permitting an amend- 
ment to be made on the trial.—Rev. co. of 35, p. 467. 


Statement of the 


om Gillespie brought an action on petition and summons 


against Atwood, to recover asum of money due bya 
promissory note. The statute requires the plaintiff to 
file his petition and to incorporate therein a copy of the 
note. Thisthe plaintiff attempted to do. The defend- 
ant pleaded nil debit and payment, on the trial the plain- 
tiff offered his note in evidence, and it appeared thatin 
the petition, the word pay in the copy given was.omitted, 
The defendant’s counsel objected to the note berg re- 
ceived in evidence for the variance. The court overruled 
the objection, and permitted the plaintiff to amend the 
copy, by inserting this word; this was done. On the 
trial the defendant objected to this amendment. The 
demand of the plaintiff is for $1013, 72, the verdict or 
finding of the court, is for $1013, 92, this excess is also 
objected to as error. 


th 
tic 
th 
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B. Allen for pltf. in error. 

Upon this record, three questions arise. 1. Was the 
objection to the admission of the promisory note in evi- 
dence on the ground of varience valid? 2. If valid, was 
the leave to amend the copy as set out in the petition, 
properly granted? 3. Can ajudgt. be rendered fora 
debt of an amount greater than that claimed in the peti- 
tion and proved by the instrument sued on? In support 
of the affirmative of the question first stated, the pltf. in 
error relies on the following authorities:—3 Stark. Ev. 
1557; 1 Eng.Com. Law Rep. 241 (5 Taunt. Rep. 707,) 
and of the negative of the question secondly stated, he 
relies on the following authorities:—3 Chitt. practice, 
923; and of the negative of the question thirdly stated, 
he relies on the following authorities:—9 Petersdorff 
abr. p. 2. 


Darby and Hamilton for def. in error. 

The defendant in error relies upon the following points, 
for sustaining the judgment of the circuitcourt. 1. The 
object of the legislature in providing the remedy by peti- 
tion and summons, was to simplify proceedings at law 
and the plaintiff in such action is requred by the statute, 
to set out the instrument merely in substance, this does 
not bind to an exact recital, and it is sufficient to prove 
the instrument by one which corresponds in substance— 
Starkie on Ev. 1 vol. 421. 2. The substance of the 
issue upon non-assumpsit is the promise, and the omis- 
sion of the word“pay” in the copy, does not affect the 
substance of the promise, or the known commercial char- 
acter of the instrument creating ‘it; for it is nevertheless 
a promise from the makers to the payee, of so much 
money as is expressed on its face, at sucha time and 
without defalcation; and the amendment therefore in no 
wise‘changes the contract, or introduces a new cause of 
action, but isof amatterof mere form. 3. But amend- 
ments are within the equitable powers of courts, to be 
granted or not, as the justice of each particular case 
may require; and under our statute this amendment was 
properly granted—R. C. 467.—-See also, 1 vol. Ameri- 
can com. law Reports, title “Amendment.” 


Opinion of the court delivered by McGirx Judge. 
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1836. 
SF ans 


Atwood 


Vv. 
Gillespie. 


The constant practice of the court has been to reverse Opinion of the 
the judgment when it exceeds the demand in the declara- court. 
tion, and allow the party then to remit the excess and wherea judgt. is 


then to give the judgment which the court below ought-to givea by ‘mistake 
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juneterm have given. Itis believed the revised code of 1825, did not 
1836. authorise this court to allow the party to remit the exeess 
wenn» before a reversal,so as to avoidthe reversal. But the act 
Atwood of the 17th of March 1835—Revised code, 468-9 con- 
tain, in our opinion, a provision expressly authorising 
the amendment to be made, so as to save the judgment 
for acum greater {tom reversal. ‘Ihe 7th section of the act, page 468, 
than the demand, says, “when a verdict shall have been rendered m any 
and the sum is — cayse, the judgment thereon shall not be reversed, impair- 
snug cpl ed or aflected, for any of the following reasons;” then 
a, oo aol many reasons are enumerated, the tenth of which is, “for 
late court will any mistake in the name of any party or person, or in 
oe npalronecet any sum of money &c. or in reciting or stating any day, 
but will, under month or year; when the correct name, sum, time or 
the provisions of description, shall have been once rightly alleged in any 
y lion gat ee the pleadings or proceedings. In this case, the ob- 
ails (Rev. co.of jection is, that the judgment is for twenty cents more 
°35, 468-9,) allow than the demand. ‘This is a mistake in the judgment as 
the pltf. on his +> asumof money. ‘The statute says this may be cor- 
application, to : 4 é 
enter a remittitur rected if the sumisrightly stated in any other part of 
as to the excess. the pleading or proceeding in the petition, the sum is 
rightly stated. ‘Then the 8th section of the act says, the 
omissions or imperfections, defects and variances in the 
preceding section enumerated andall others of the like 
nature, not being against the right and justice of the mat- 
ter of the suit, and not altermg the issue between the 
parties on the trial, shall be supplied and annexed by the 
court where the judgment shall be given, or by the court 
into which such judgment shall be removed by writ of 
error or appeal. In this case, the party has applied to 
this court for leave to entera remittitur, and it has been 
granted, and the same has been done. There is now no 
a - error on the record as to the excess. The remaining 
San hothy enenbeemiam aie ape ike eaaees aa 
the note given intne amendment on the trial! 1 r statutes 
evidence varied amendments might be allowed at any time before a jury 
from the one re- : : : 
cited in the peti- Should be sworn; but the new statute (see revised code, 
tion, by the omis- 467, sect. 1,) declares thatthe court in which any ac- 
— em tion shall be pending, shall have power to amend any 
whether such va- Process, pleading or proceeding in such action, either in 
riance be materi- form or substance, for the furtherance of justice, on such 
alt At all events, terms as shall be just,at any time before final judgment 
io fluocer, in rendered thereon.” Weare of opinion that this statute 
permittingan was well applied to this use. But it is contended by the 
amendment rary counsel for the plaintiff in error, that the court erred 
a ee because the amendment wasnot made on terms. It is 


p. 467. true no terms were imposed on the party, amending.— 


v. 
Gillespie. 
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The statute says the amendment shall be made on such jung TERM 
terms as shall be just. The party against whom the 1836. 
amendment was made, claimed no terms: if he claimed wenn, 
none, we must suppose he wanted none. What terms State to use of 
could have been imposed with any sort of justice? Ex- ‘gram 
cept the costs of the amendment, what they amounted Rankin & others, 
to would be a small sum, the cost of inserting in the 

copy could not be worth talking a moment about—could 

or ought the court to have imposed a continuance on the 

plaintiff in the court below? we think not. The amend- 

ment in this casedid not impose on the defendant any 

new duty or hazard; and indeed, we almost believe the 

case was good without any amendment whatever, unless 

the amendment had made it necessary for the defendant 

to look out for anew defence, no other terms than costs 

ought to have been imposed on the plaintiff. The pleas 

were nildebit and payment. After the amendment, the 

same evidence that would have been good before the 

amendment would still be good, so that upon the whole 

matter, our opinion is, that the judgment be affirmed with 

costs. 


at 6 
State To use or Incram v. RANKIN AND OTHERS. 


The 63 and 64, sec. of the Administration Act of ’25, was not intend- 
ed to give exclusive jurisdiction to the county ct. in relation to en- 
forcing a distribution among distributees.—W here the records of the 
county court show that all debts have been paid,—that the amount 
of the property is ascertained, and three years have elapsed since 
admn. was granted, adistributee may maintain his action of debt in 
the cir. ct. against the admr. or his securities. 


Opinion of the court delivered by McGirx J. 

The State of Missouri to the use Henry Ingram, brought Sitement of the 
an action of debt on an administration bond, against the 
defendants as securities of one Thomas Ingram deceased. 
The record shows that after the payment of all debts, it 
appeared by the records of the county court of St. Louis 
county, that there remained in the hands of the adminis- 
trator, about $14000, after the payments of all debts, to 
be divided among the distributees of the effects of the 
deceased; and although three years had elapsed and passed 
away since administration granted to said Thomas Ing- 
ram, yet he had not and would not pay to said Henry, 
being a distributee, his share of the saidsum of money, 
though he was expressly required by said Henry to do so, 
after the said three years had expired as aforesaid. Ona 
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1836. 
SS aad 


State to use of 
Ingram 


Vv. 
Rankin & others. 


Opinion of the 
court. 


The 63 and 64sec. 
of the Admin- 
istration Act of 
225, was not in- 
tended to give ex- 
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demurrer, the circuit court of St. Louis county, gave 
judgment for the defendants against the plaintiffs right 
to recover in this action; the cause is brought here by a 
writ of error. 

The counsel for the defendants in error contend, that 
by a view of 63d and 64th sections of the administration 
act of 1825,it is clear the circuit court has no jurisdic- 
tion of the matter of enforcing a distribution among dis- 
tributees, but that subject entirely belongs to the county 
court. On the other side, the argument in part is, that 
by the general law of the land, an action at law will lie 
for one man against another, whenever that other has his 
money in his hands, and has no longer any right to keep 
it, unless there be some express authority of the law to 
justity such person to keep it longer. Let us now look 
back to the provisions of the statute—it is enacted by 
the 30th section of the act, that all demands against 
the estate of a deceased person, shall be presented to 
the extr. or administrator within three years from the 
date of the letters of administration &c. and if they are 
not, they shall be forever barred. The 63rd section, 
provides that executors and administrators shall not be 
comy elled to make distribution or pay legacies, specific 
legacies, excepted under one year from the date of the 
letters, nor shall they be compelled at any time within 
three years, to pay legacies or make distribution, unless 
ordered by the court, and until bond and security be 
given by the distributee or legatee, to refund the due 
proportion of any debt which may afterwards appear 
against the estate if exhibited within three years as 
aforesaid. Then the 64th section provides that ifon any 
settlement, it shall appear that there are sufficient mon- 
eys to satisfy all demands against the estate, the court 
shall proceed to order the payment of legacies and dis- 
tribution of shares in the same manner asin the case of 
debts; and the payment of legacies and distributive shares 
may be enforced by attachment or execution as the case 
may require. Section 66 provides, that when the dis- 
tribution in kind cannot be made, the court may order a 
sale. ‘The counsel for the defendants contend, that by 
the 64th sect. the county court alone can enforce the 
administrator to make distribution. We do not agree to 
this doctrine, there are no exclusive words in the statute. 
We cannot see any necessity to take away the common 
law right of the party to sue in the circuit court, especi- 
ally when all the debts are paid, all demands barred, as 
this record shews; why compel the plaintiff to go into 
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the county court, his demand is ascertained, and the share june ream 
becomes a charge upon him personally? If the adminis- 1836. 
trator were living, we would say delay is his object, but = on 
as these defendants are only securities, it is right for them clusive jurisdic- 
tomake whatever defence they deem lawful. The judg- tion to the county 
ment of the circuit court is reversed with costs. The ¢\;,'n yelation to 
cause is remanded, and the court is required to overrule bution cnagiie 
the demurrer of the defts. and to proceed with the cause. apa hi en 

Tompkins J.—I do not concur in this opinion. pe che ais he 
that all debts have beer. paid,—that the amount of the property is ascertained, and three 


years have elapsed since admn. was granted, a distributee may maintain his action of 
debt inthe cir. ct.against the adm’r. or his securities. 


Wirxson v. BuackweE.u. 


1. Bill inequity, for specific performance—states one contract, charg- 
ing that the land was paid for in money, and again that it was paid 
for in hogs. 

2. Held,to be multifarious, and therefore bad on demurrer. The 
complt. not having offered to amend, as he had a right to do on terms, 
the court should have dismissed the bill without prejudice. 

3. Itisnot necessary to make athird person, who is not a party to 
the interests involved, and whom a decree would not affect, a party 
to the bill. . ; 


Geyer for appellant. 

The appellant submits, 1st. That Spellman is not in- 
terested in the subject of this suit, nor could the plaintiff 
have any decree against him—therefore it was not neces- 
sary to make him a party.—2nd Maddox ch. 184, he is 
not a party to the interest involved, and theréfore need 
not be a party to the suit.—1 John. ch. R. 349;3 Peere 
Wms. 311, note J. 

2. The bill repeats the contract and states the consid- 
eration and mode of payment in different ways, but does 
not state more than one cause of action. ‘The bill does 
not blend two demands, but states a single demand and 
relies on several facts. 

3. Onthe merits—the complainant is entitled to a 
specific execution of the contract. ‘The consideration 
money paid, possession taken, valuable improvements 
made: the case is therefore without the statute of frauds. 
Welmore v. White, 2 Cain’s cases, 87; 1 Mad. ch. 380, 
381. Besides, the purchase was originally made from 
the United States, for the benefit of complainant and a 
trust results in his favor by operation of law. 
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suneteru . Cole for appellee. 
1836. As to the first point made by the demurrer. In a bill 


wer founded on contract, the general rule is, that itis only 
Wilkson | necessary to make those persons parties who are parties 

to the contract; and persons ought not to be made par- 
ties, against whom no relief is prayed. But there are 
exceptions to this rule, and one is, when deeds are frau- 
dulently prepared and are sought to be set aside. In 
such case, the attorney who prepared the fraudulent 
2 Madd. chy. 185. deed, must be made a party to the suit. Now in the 
present case, although Levi Spellman is no party to the 
contract in the bill, yet he is charged by Wilkson to 
have fraudulently colluded with Blackwell in ousting 
Wilkson from the possession of his land, by suffering a 
judgment in ejectment, for the same to go against him, 
he being then a tenant under Wilkson. And the said 
complainant further asks that said fraudulent judgment 
be annulled and held fornaught. In all this, Spellman is 
deeply interested, and should therefore be a party. The 
relief in this particular, is sought against him as well as 
Blackwell. Will this court convict Spellman of fraud, 
without giving him an opportunity of being heard?— 
Spellman is answerable for his acts, but he is not before 
thecourt. Thecase of Knye et al v. Moore, is in some 
degree analogous to the present enquiry. A deed con- 
taining the contract of the parties, was placed by Moore 
in confidence with his attorney. Moore subsequently 
obtained the deed from the attorney with whom he had 
placed it, and then refused to perform the contract of 
which it was the evidence. Knye et al thereupon 
brought suit fora specific performance against Moore, 
but omitted in the bill the name of the attorney who had . 
delivered up the deed as aforementioned, he was not 
made a party to the suit. To the bill Moore demurred, 
. and one ground was, because the said attorney was not 
1 Con. chy. Rep. made a party to the suit. The vice chancellor as to this 
point says, “if the trustee had delivered up the deed in 

breach of his trust, then he ought to have been before 

the court in order to be charged in respect to such breach, 

but not otherwise.” And in like manner, it may be said 

here, inasmuch as Spellman is charged by the complain- 

ant with having perpetrated a fraud upon him; that 

Spellman ought to have been made a party in this suit, 

in order that he might shew his innocence; and that the 

judgment which is prayed to be annulled, on account of 

its having been fraudulently procured by and between 

Spellman and Blackwell, was an honest and just judgment, 


v. 
Blackwell. 


4 Con. chy. Rep. 
41 


See also, Mitford 
plead. 237-8. 
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without guile or collusion in the matter, or (in the words sune Team 

of the chancellor) in order to be charged in respect to 1836. 

such fraud. ea 
As to the second point, this bill is certainly multifarious. | Wilkson 

Two distinct matters cannot be joined in the same suit.— Bl a , 

In the case of Lynch v. Johnson, the court say “it is — 

admitted as a general rule, governing courts of chancery, Mitford plead’g. 

that separate contracts cannot be combined in one bill.” P¢ Dew. v. Clark 

If a bill be brought concerning things of distinct natures54..— 

against several persons, or against one, it is demurrable. 

This ery oo be _ illustrated by reference to the 2 Little Rep. 104. 

nature of a plea. one part of a plea be inconsistent 

with the po aa it will be ce How can a court” onan 

decree a specific execution of the contract, according toe Madd. chy. 296. 

the prayer of the bill in the above suit, when the bill sets 

forth two distinct and inconsistent contracts in reference 

tothe same thing? But the subject matter of relief in 

the bill is distinct, one is to set aside and annul a fraudu- 

lent judgment at law, the otheris a request for the spe- 

cific execution of anagreement. Surely these are very 

dissimilar objects; the two contracts as before stated are 

also as distinct as it is possible for them to be, yet the 

court is asked to decree that Blackwell specifically per- 

form &c. This is requiring a court to do as a prelimina- 

ty to adecree, that which the complainant should have 

done himself, and which he has not done, to wit: to have 

stated with clearness and precision, what the contract 

was between him and Blackwell, if any such there be; 

for it is hardly to be presumed that he paid Blackwell 

twice for the lamd, once in cash and again inhogs. Now 

according to the bill, these eontracts are subsisting ones, 

they are severally entitled to the same consideration, 

there can be no preference given. Then I would ask 

which of them shall be specifically executed by Black- 

well?’ Whichis the true one, for they cannot both be 

true? In conclusion, if these views in reference to the 

points made by the demurrer be correct, then the decis- 

ion of the court below should be affirmed. 


Opinion of the court delivered by McGrrx. Judge. 
Wilkson brought a bill in chancery against Blackwell, statement of the 
for a specific performance of an agreement, in regard to case. 
a piece of land. The bill states first, one contract in a 
particular manner, wherein it charges that the land was 
paid for in money, then it charges the land was paid for 
in hogs. The bill charges that Blackwell by collusion 
with a third person, by a fraudulent judgment got posses- 
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junk term sion of the land, and does not make the third person a 


1836. party. The defendant Blackwell, demurred to the bill, 
wan @o because the same is multifarious, and because the third 
Wolf person was not made a party. The circuit court of 
or Washington county sustained the demurrer and dismiss~ 
027ze . 


ed the bill generally. 
Opinion of the There can be no doubt that the bill is multifarious and 
the court. bad on that account. But as to failing to make the third 
Bill in equity forperson aparty to the bill, thatis out of the question.— 
specific pe.form- "The rule is, that all parties against whom, or for whom a 
aoe e ct chare, decree can be made,may be and generally ought to be 
ing that the land parties, but as to all others, they ought not to be parties, 
was paid for in Now as to this man, who is said to have fraudulently let 
aa pS ge the defendant recover judgment against him for the land, 
for in hogs. he has nothing to do with the matter. The possession 
Held, to be mult and the supposed legal right as the bill shews, are both in 
ng ‘ic. Blackwell. No decree for any thing could be made 
murrer. The against Spellman the third party, he has as the bill shews, 
complt.not! av- no interestin nor possession of the land. But because 
oa gag the the bili is double, the demurrer was rightly sustained, but 
arighttodoon the plaintiff might have amended if he chose on terms, 
terms, the court as he did not do that, the bill should have been dismissed, 
should have cy. though not generally, but without prejudice, because the 
without prejudice. decree dismissed the bill generally, it is reversed with 
“4 ses eget costs, and this court order that the bill be dismissed with- 
Nerson, who is not Ut prejudice; the costs of the circuit court to be paid by 
a party tothe complaimant. 

interest involved, and whom adecree would not affeet, a party tothe bill. 


i 3 
Wotr v. Cozzens. 


A. having given his note to B. was summoned as a garnashee, ina suit 
against b. anda recovery washad. In an action by C. to whom B. 
had assigned the note, (before the attachment,) against A. the re- 
cord of the recovery against him as garnishee isa good bar to the 
action. 

Nor will it matter, that C. has exchanged the note for four other 
smaller notes, amounting to the same sum and for the same consid- 
eration. 





ERROR to the circuit court of St. Louis county. 







Geyer for pltf. merror. 

‘The plamtiff in error contends 1st. That the record 
of the proceedings and judgment in the case of Seeligson 
against Louis Leo Wolt defendant, and Brown Cozzens 
garnishee, is not competent evidence in this case—1 Phil. 
Kv. 222; 1 Starkie, 181. 
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9. Upon the evidence as given, the verdict ought to 
have been for the plaintiff, and therefore the court erred 
in refusing a new trial. 


Spalding for appellee. 

The only points arising here, are 1st. Was the record 
rightly admitted in evidence? 2nd. Was the motion for 
a new trial propeily overruled?—which motion assigns 
as reasons that the verdict was against law and evidence, 
that the record was improperly admitted, and that the 
court in finding for the said Cozzens on the evidence giv- 
en. Ist. ‘The record was rightly admitted—I hardly 
know on what ground it can be contended that the record 
was not admissible at all. For if a recovery against a 
garnishee can protect him in any case, it would seem 
certain that the record of such recovery must at least 
form part of the evidence on which that defence would 
rest. In this case, this record was given in evidence, 
together with other evidence, which showed that the debt 
condemned in the attachment case, was the same as the 
one sued for before the justice. ‘The claimant of the 
debt should have interpleaded.—Old rev. code, page 149, 
sec. 10,and pamphlet Dec. Sup. Court, printed 1836, 
page 38 and 39. 2nd. On the point of new trial, the 
only other question was, whether the debt attached, was 
the same sued on inthisaction. The proof was sufficient 
to establish the identity. 


Opinion delivered by ‘Tompxins J. 

Joseph Leo Wolf for the use of Wilson Primm, sued 
Brown Cozzens before a justice of the peace on a prom- 
issory note,and judgment being given against him, he 
appealed to the circuit court. On a trial in that court, 
Cozzens prevailed, and Wolf biings the suit here ona 
writ of error. It appears on the bill of exceptions, that 
one Moses Seeligson brought an action in the circuit 
court, St. Louis county, against Louis Leo Wolf, and he 
not being found, Cozzens was summoned to answer as 
garnishee. Judgment being first had agamst Louis Leo 
Wolf, Cozzens answered to interrogatories filed, that he 
had executed to Louis Leo Wolf his note for §240,-— 
that ina few days after the execution of his note as afore- 
said, the said Louis came to him with the said instrument 
of writing, and read from the back of it an assignment 
thereof to Joseph Leo Wolf, but did not let the affant 
take it to look at it; he read no date to the assignment, 
but told the garnishee he had assigned it to his brother. 
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Some few days after, Wilson Primm showed him the said 
instrument indorsed a second time to said Primm, Primm 
demanded payment, and the afliant, Cozzens, executed in 
favor of said Joseph Leo Wolf, his four several promissory 
notes, for sixty dollars, payable at different times there- 
after, and Primm delivered up to him his note for $240, 
above mentioned, giving him a receipt on it for the 
amount. On one of the above notes for sixty dollars, 
Cozzens was sued before the justice, and judgment going 
against him, and the cause being on trial before the cir- 
cuit court, he oflerred the record of the recovery against 
him in the suit by attachment against Louis Leo Wolf, 
the circuit court permitted it to be given in evidence. 
Judgment being for Cozzens, the plaintiff moved fora 
new trial, which was refused. The opinion of the court 
in both decisions were excepted to. 

By a proviso to the first section of our statute of as- 
signments, the maker of an assigned note, has the same 
defence that he could have, if it had not been assigned. 
Had this note remained in the hands of Louis Leo Wolf 
not assigned, no doubt but a judgment against Cozzens 
would have barred Louis Leo Wolf’s right of action.— 
Had the note after assignment remained in possession of 
Joseph Leo Wolf or his agent, assigned as it was, it seems 
equally clear, thathe not taking any other than Louis’s 
interest in the note would be barred. It cannot make 
his case better that the original note was surrendered 
and the four new notes taken. The consideration was 
the same, and Cozzens gave the new notes at the request 
of the assignee Joseph. Cozzens in answer to the in- 
terrogatories filed, also stated, as appears in the bill of 
exceptions, that Louis Leo Wolf told him that he had 
assigned the above mentioned instrument of writing to 
Joseph, because he apprehended it would be attached— 
that he was indebted to his brother in the sum of $1800, 
which his brother had told him he might use. Louis told 
him also, that Joseph lived in New York, and he could not 
have known of the assigninent, as it was made in a few 
days after the contract. With this evidence befere them, 
the jury might well find a verdict against Joseph Leo 
Wolf in the suit on the new note given by Cozzens. For 
these reasons, we are of opinion, that the circuit court 
committed no error, either in suffering the record to be 
read in evidence or in refusing a new trial. Its judg- 
ment is therefore affirmed. 
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OF THE 


Tue County or Perry v. Joun Logan. 


Where a prisoner iscommitted to the jail of one county, for an offence 
committed in another, and a guard isemployed, the county wherein 
the jailis situated is not liable for the pay of such guard. 


John Logan, the sheriff of the county of Perry, pre-Statement of the 
sented an account to the circuit courtof Perry county 
for allowance, in substance as follows: “County of Per- 
ry, to John Logan, late sheriff, Dr. For employing a 
guard of three persons, to guard a prisoner, Richard 
Hynes, committed to the jail of said county, from 13th 
day of April, to 3rd of October inclusive, 1834, 173 days, 


case. 


at 75 cents each,—$389, 25.” 

The circuit court allowed the account, and directed 
the county court to allow and pay the same. The coun- 
ty court refused to allow and pay the account. Logan 
then applied to the circuit for a rule on the county court, 
to allow and pay the same, or to shew cause why aman- 
damus should not issue against them. The county court 
shewed cause, the substance of which is, that Hynes the 
prisoner, was notarrested and imprisoned in the jail of 
the county, for an offence by him committed in the coun- 
ty of Perry; but on the contrary, was imprisoned for an 
offence committed in another county; and that the pris- 
oner was only sent tothe jail of Perry county for safe- 
keeping. On this answer, the circuit court proceeded to 
hear and determine the matter, without any other or 
further proof, and adjudged the answer insufficient, and 
ordered a peremptory mandamus; from that decision, 
the county court took an appeal to this court. 


G. W. Davis for appellant. 
For the law on this case, the court are referred to the Argument of 


answer of the county court of Perry, onthe motion for counsel for appt. 
a peremptory mandamus. 
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MAY TERM Another error is, that neither the account of John Lo. 

1836. gan nor the record of the case, shew for what Hynes 

wns ~=wascommitted. It is true the circuit court might have 

Thecounty of known for what offence Hynes was committed, but this 

Perry court cannot know; and unless the account had express- 

John Logan 4 for what Hynes was committed, they ought not to 
have allowed the account. 


J. Ranney for appellee. 

Argument of Itis very clear from an examination of the several 

counsel for aPP®. clauses of the law, referred to by the answer, that noth- 
ing else was intended than the regulation of the fees and 
where the jail is supposed secure; and such fees and ex- 
penses so considered, which the county would be liable 
for inthe county where an offence was committed, if 
retained in such county in prison. As well might Perry 
county call upon Madison county, the state or prisoner 
himself, to build or repair her jail,as to pay the guard on 
account of its insufficiency. It is made the duty of each 
county to maintain in good repair, a jail in such county 
for the safekeeping of all persons committed by authority, 
without reference to the county locality of offences in the 
state.—See revised code, page 410, sec. 1 page 411 sec. 
3, page 412, sec. 7; revised code, page 258, sec. 1, page 
260, sec. 8. It is made the duty of the county court to 
cause to be repaired, jail and other county buildings, and 
to tax the inhabitants.—Act of 12th Jan. 1829, page 13, 


Opinion of the court delivered by McGirx J. 

Opinion of the Mr. Davis, the circuit attorney, for the county court, 
the court. alleges that the answer of the county court is entirely 
sufficient to enable the county to avoid the payment of the 
__ account. Mr. Ranney for Logan, contends that it was 

Where a prisoner Re ake 
is committed to the duty of the county (and thatit is the duty of every 
the jail of one county in the State,) to providea good and sufficient jail, 
ah deals to hold all prisoners that may be iawfully committed to 
in another, and Jail; no matter whether from the county or from another 
guard is employ. county. And that whenever it becomes necessary to 
ed, the county employ a guard to keep a prisoner, it is the duty of the 

wherein the jail is Z ‘i . 

situated isnot liae COUnty Where such guard is employed, to pay the guard; 
ble for the pay of and that because such county ought by law to have a 
such guard. jail sufficient to keep every prisoner without guard. The 
answer to this seems to be, that in extraordinary cases, 
the sheriff may by the advice of two justices of the 
- peace, employ a guard; and that very few jails ever were 
or can be sufficient of themselves, to guard prisoners from 
external force of out of door friends. But it is insisted 





that 
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that there is nothing on the record which shews that the 
risoner was sent from any other county, to the jail of 
Perry county for safe keeping, or on a change of venue. 
Weare satisfied that the county court in their second 
reason in their answer to the rule, intend to affirim and 
do affirm, that the prisoner was not a prisoner of and be- 
longing to Perry county, but was sent to that jail from 
another county; for what reason he was seht, whether 
for safekeeping or on a change of venue, does not ap- 
ear. 

The fact then that the prisoner belonged to another 
county, is sufficient to discharge the county of Perry. 
The court in their answer, cite and rely on the 16th sec- 
tion of the revised code of 1825, respecting jails and jail- 
ors, p» 415, which says that in all cases where a person is 
committed from another county, for a criminal offence 
under this act, such county, or the prisoner or the State, 
shall pay the expenses in the same manner as if the com- 
mitment had been in the county where the offence was 
committed; and in civil suits, the plaintiff or defendant 
shall pay the costs &c. It is not disputed that the com- 
mitment was under this act: It would be in our opinion, 
exceedingly unjust, to fix the costs of the guard on the 
county of Perry. Whether the State or some other 
county may be liable for these costs, it is not necessary 
to consider; as to who is liable, the law appears to be 
clear enough. Judgment reversed. 
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Argument of Itis very clear from an examination of the several 
counsel for apPe. clauses of the law, referred to by the answer, that noth- 
ing else was intended than the regulation of the fees and 
where the jail is supposed secure; and such fees and ex- 
penses so considered, which the county would be liable 
for in the county where an offence was committed, if 
retained in such county in prison. As well might Perry 
county call upon Madison county, the state or prisoner 
himself, to build or repair her jail,as to pay the guard on 
account of its insufficiency. It is made the duty of each 
county to maintain in good repair, a jail in such county 
for the safekeeping of all persons committed by authority, 
without reference to the county locality of offences in the 
state.—See revised code, page 410, sec. 1 page 411 sec. 
3, page 412, sec. 7; revised code, page 258, sec. 1, page 
260, sec. 8. It is made the duty of the county court to 
cause to be repaired, jail and other county buildings, and 
to tax the inhabitants.—Act of 12th Jan. 1829, page 13, 
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Gpinion of the Mr. Davis, the circuit attorney, for the county court, 
the court. alleges that the answer of the county court is entirely 

sufficient to enable the county to avoid the payment of the 
Where a prisoner 20COUnt- Mr. Ranney for Logan, contends that it was 
is committed to the duty of the county (and that it is the duty of every 
the jail of one county in the State,) to provide a good and sufficient jail, 
county, for an of- to hold all prisoners that may be lawfully committed to 
fence committed ._- . 
in another, and aJ@l; no matter whether from the county or from another 
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jail sufficient to keep every prisoner without guard. The 
answer to this seems to be, that in extraordinary cases, 
the sheriff may by the advice of two justices of the 
- peace, employ a guard; and that very few jails ever were 
or can be sufficient of themselves, to guard prisoners from 
external force of out of door friends. But it is insisted 








FOURTH JUDICIAL DISTRICT. 


that there is nothing on the record which shews that the 
risoner was sent from any other county, to the jail of 
Perry county for safe keeping, or on a change of venue. 
Weare satisfied that the county court in their second 
reason in their answer to the rule, intend to affirim and 
do affirm, that the prisoner was not a prisoner of and be- 
longing to Perry county, but was sent to that jail from 
another county; for what reason he was seht, whether 
for safekeeping or on a change of venue, does not ap- 
ear. 

The fact then that the prisoner belonged to another 
county, is sufficient to discharge the county of Perry. 
The court in their answer, cite and rely on the 16th sec- 
tion of the revised code of 1825, respecting jails and jail- 
ors, p» 415, which says that in all cases where a person is 
committed from another county, for a criminal offence 
under this act, such county, or the prisoner or the State, 
shall pay the expenses in the same manner as if the com- 
mitment had been in the county where the offence was 
committed; and in civil suits, the plaintiff or defendant 
shall pay the costs &c. It is not disputed that the com- 
mitment was under this act: It would be in our opinion, 
exceedingly unjust, to fix the costs of the guard on the 
county of Perry. Whether the State or some other 
county may be liable for these costs, it is not necessary 
to consider; as to who is liable, the law appears to be 
clear enough. Judgment reversed. 
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Davipson v. Peck. 


1. In assumpsit for money paid to the use of def. the record of a 
circuit court in Ky. is admissible to prove a recovery against pltf. 
and def. for the same thing, and spd gegen paid the amount, other 
evidence may then establish that pltf. was merely security. 

[tis not necessary to the admission of such testimony, going to 
prove the actual relation of the parties, that the deposition contain- 
ing it should recite the record. 

Where the circuit court overrules a motion to exclude cer- 
tain depositions, on account of alleged intormalities in their exe- 
cution, and the fact of such informalities existing, is not preserved by 
bill of exceptions, the court above cannot know but that the court 
below overruled the motion, because the facts were falsely stated in 
the motion. 

4 If the circuit court sitting as a jury finds a defective verdict, its 
judgment will not be reversed in the appellate court, unless a motion 
was made in the court below to arrest the judgment and overruled. 


ERROR to circuit court of Montgomery county. 


Chambers for pltf. in error, contended, 

ist. That the court erred in suffering the depositions 
to be read so far as they related to the contents of a 
judgment and decree, without a certified copy of the judg- 
ment and decree—Mo. laws, p. 223,8. 3; 1 Starkie Ev. 
353 and 354. 

tnd. The testify of certain executions, replevy bonds 
and endorsements on some, and they fail to give any reg- 
ularly certified copy of these executions, replevy bonds 
or endorsements. 

3rd. ‘I'he copies which they give, are not sworn cop- 
ies, for they do not appear to have had the custody of the 
document, nor any authority to examine and state them 
as copies, besides the executions which they give, show 
that they were returned and made a part of the record. 
Wherefore the whole and not a part of the record should 
have been given. 

4th. The clerk certifies that they are copies, but not 
under the seal of hiscourt; consequently his certificate 
is of no avail. . 
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5th. The executions do not show that Peck was Da- 
vidson’s security, nor do they on their face show any 
identity or connexion with the suit against Davidson as 
administrator, for they are simply against Davidson and 
Peck, in their individual capacity. 

6th. As tothe admission of the record, this objection 
exists, throughout the record of the recovery in Ken- 
tucky there is no averment against Davidson that he ever 
executed the administration bond, nor that he ever gave 
Peck as his security, or that he ever had forfeited his 
bond and made his security liable for the penalty or any 
part of it; nor is the bond any where set out in the pro- 
ceedings against Davidson. For Peck to recover, these 
things were material for him to make out, viz: 1st. The 
execution by Davidson, and Peck as his security of the 
bond. 2nd, the breach. 3rd, the damages, and 4th, the 
payment of the damages by Peck. Yet, so far as David- 
son is a party to the record, neither of these things [were] 
averred, nor has he ever been furnised with an opportu- 
nity of denying either or any one of them, or defending 
himself against them or any of them. So far as the re- 
cord furnishes any evidence of Peck being Davidson’s 
security, it is evidence made by Peck himself—3 Starkie, 
p- 1384; 2Starkie, p. 182 to 189, and note 1. 

7th. The statements of Horton are made under such 
circumstances, that their truth may well be doubted; and 
if true do not justify the judgment of the court. There is 
no date time, place nor occasion given for the transactions 
which he decribes; and it is given under such circum- 
stances as precluded the defendant from the power of 
proving their falsity. 

8th. The issue is not found. The court simply find 
that the plaintiff hath sustained damages to the amount 
of $701,71 cts. and give judgment, but don’t find the 
issue, which was assumpsit vet non. 

9th. The court gave judgment for the amount paid by 
Peck on the decree, but also his costs. If Peck and Da- 
vidson had been sued separately, Peck could .not have 
recovered his costs of Davidson. Quere. Can he then 
in a joint action recover them?—3 Starkie. 1384, note 3. 

10th. On the back of the record, the clerk of the Bar- 
ren circut court, certifies the amount that Peck had paid, 
as appearec by the record, as Davidson’s security. ‘This 
the court suffered to be used as evidence. This was 
clearly error on the part of the court, for the clerk had no 
authority to make any such certificate. 
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Campbell for def. in error. 

‘This was an action of assumpsit to recover a large sum 
of money, paid by Jacob Peck in Kentucky, as the secu- 
rity of the said Alexander Davidson. As such it [is] 
adebt of the highest dignity, and should not be permitted 
tobe avoided.on mere matters of form or technical ob- 
jections, unless «the proceedings be such as are clearly 
illegal. 

In the first place, the said Peck by his attorney, object- 
el to admission of certain depositions—to the admission 
of acertain record from Kentucky, and to the sufficiency 
of the evidence to make out the case. The declaration 
has three counts: 1st. A special count on a Kentucky 
decree to recover $845, paid by Peck as the security of 
Davidson, with interests and costs. 

2nd. A count for $1000, had and received by David- 
son to use of Peck. 

3rd. A count for $1000, laid out and expended by Peck 
to the use of Davidson. 

Plea genl. issue—writ issued March 1831. 

At Sept. terms, 1831 and 1832, two sets of depositions 
excluded on motion for formal objections. 

At May term 1833, a motion to exclude certain parts 
of three depositions overruled and excepted to. 

At Sept. term 1833, cause tried and the court sitting 
as a jury, gave verdict for pltf. for §701, 953, and costs— 
motion for a new trial—overruled, judgment accordingly 
—bill of exceptions. 

On the part of Peck, 1 contend that the court did 
1ight inadmitting said depositions. The only. objection 
taken to them is, that the witnesses in general terms, re- 
fer to the judgment executions and other parts of the 
record on which the money was paid, without a full copy 
of the record accompanying the same. I contend first, 
that this is merely a useful directory provision of the stat- 
ute, for the convenience of practice; and that if wholly 
neglected, would not be sufficient to set aside the deposi- 
tions; if it appear that they are unnecessary to the jus- 
tice of the cause; and that depositions are fully intelligi- 
ble without such papers referred to. And further, that 
in this case the law has been complied with. 

‘The clerk, sheriff and attorney, when depositions are 
given, state distinctly the fact of certain money that was 
paid to them by Peck, as the security of Davidson, on 
certain executions and bail bond. Copies of which exe- 
cutions and bail bond, are annexed and referred, and 
sworn to by each witness, as the same on which the mon- 
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stating the title and general nature of the cause which in 
the executions issued. 

Icontend that it is not the meaning and intention of 
our statute, that when a paper attached to a record is re- 
ferred to, that a full certified copy of that record, should 
be produced, but merely such copies as will render the 
depositions intelligible. ‘The absurdity of such a con- 
struction would evidently apper from an inspection of 
the recordin the cause in which these executions issued, 
which record fills 66 heavy pages. ‘To be compelled to 
embody sucha body of copies of record in every deposi- 
tion would be excessively expensive, inconvenient, bur- 
densome and in many cases wholly impracticable. To 
require such a course, would in all such cause as this, 
amount to a total denial of justice, the copies are not 
under the seal of the court, but they in reality sworn to 
by all three of the witnesses. ‘These depositions are all 
taken with great care and accuracy, and the statements 
therein made with great clearness, and properly certified. 
It is very unusual to find depositions taken out of our 
State that conform to our statute as well as these do. 

1 also contend that the court did right in admitting the 
copy of record from Kentucky; it is in every respect 
properly certified and authenticated; and the only objec- 
tion to it 1s, that the clerk on the back of it has made an 
endorsement, that the true amount paid by Peck in said 
decree was $732, 66, with interest from 25th March 
1829, and the costs. This is merely a memorandum of 
the clerk, made to assist those who might get the record 
in making their calculations. It follows the certificate of 
the clerk and judge forms no part of the record; and was 
neither offered in evidence nor objected to on the trial. 
It isa memorandum, and on comparison with the record 
itself, it will be found correct, as to the amount paid by 
Peck, but it forms no part of the record. 

The said record shows the following state of facts, as 
the foundation of Peck’s claim: 

On the 4th of July 1817, John Martin filed a bill in 
chancery against Alexander Davidson and others, in Bar- 
ren circuit court, Ky. complaining that said Peck was 
administrator of Wm. Ross. That he had long misman- 
aged said estate, and improperly disposed of the proper- 
ty, and vexatiously refused to make distribution to said 
Martin and other heirs. Peck made answer, admitting 
that he was administrator and denying the charge. 

After much delay, suid Martin filed an additional 
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amended bill: complaining that Davidson the admr. had 
made his escape from the State of Kentucky, and pray- 
ing to have Peck and others as securities, made parties to 
the bill; with this bill as a part thereof, was fileda copy 
of the original administration bond, signed by Davidson, 
Peck andothers. ‘To this bili Peck filed his answer ad- 
mitting that he was the security for Davidson in said ad- 
ministration bond: that he knew but littie of the trans- 
action, and requiring proof of the allegations in the bill. 
Davidson also after that time, filed an amended answer, 
and frequently for seven years, appeared in the cause by 
his attorney, made motions and continued a party to the 
cause. 

An interlocutery decree was rendered against David- 
son as principal and Peck as his security in said bond. 
And a jury was ordered to try an issue; upon the finding 
of the issue by that jury, a final decree was rendered on 
the 25th March 1829, against said Davidson as adminis- 
trator and said Peck as his security, for $846, 37, inter- 
ests and costs, amounting in all to more than $1000. To 
all these proceedings, said Davidson by his attorney made 
his appearance and filed no exceptions, took no appeal, 
but acquiesced in the decision. ‘The depositions and re- 
cord clearly show that the money was paid by Peck, the 
security to amuch larger amount than the judgment ren- 
dered in his favor in the Montgomery circuit court. 

I contend further, that the admissions made by David- 
son to Howard and Horton, are sufficient to establish 
the general count, for money laid out and expended, in- 
dependent of the record and depositions. 

The objection to the allowance of the costs paid by 
Peck, is a most inequitable objection in an equitable ac- 
tion. ‘The security in administration bond, cannot avoid 
the costs by paying up the money in the manner that the 
security in plain liquidated obligations could do. Be- 
cause he cannot tell how much his principal is in default 
until a judgment be given. 

The objection raised to the form of the verdict and 
judgment is founded ona mere clerical defect, which 
should not prejudice the rights of the parties. 

This court will not undertake to reverse the proceed- 
ingsof thecourt in Kentucky. Legal proceedings are 
known to be carried on much more loosely and in a dif- 
ferent manner in Kentucky from what they are here. 
But if the proceeding against Davidson in Ky. was not 
according to our practice or strict notions of regularity, 
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auc. Tern it Willnot be sufficient to induce a court in Missouri to 


1836. screen an absconding debtor on that account. 
ww 


Davidson Opinion of the court delivered by McGirx J.* 
Vv. 
Peck, 


Peck brought an action of assumpsit against Davidson, 
to recover money laid out and expended by him for the 
Statement of the USe Of Davidson. There are three counts in the decla- 
ease. ration, the last of which is, for money paid by Peck to 
the use of Davidson; on this count the court assessed the 
damages of the plaintiff and gave judgment. 
On the trial of the cause, the plaintiff gave m evidence 
a transcript of a record of the circuit court of Barren 
county, of the State of Kentucky, sitting as a court of 
chancery. Whereby it appeared that one Martin had 
brought a suit in chancery against Davidson as the ad- 
ministrator of the eflects of one Ross, to recover a dis 
tribution share of said estate. ‘That Davidson was duly 
served with process, and made no defence to the suit, 
but left the State of Kentucky and removed to Missouri. 
That then Martin amended his _ bill, shewing that David- 
son had left the State,and shewing that Peck was David- 
son’s security in the administration bond; the amended 
bill made Peckaparty. Peck answered and admitted the 
securityship. And then the court decreed that Davidson 
and Peck should pay to the complainant, the sum of sev- 
en hundred and thirty-one dollars and sixty-six cents, 
with interest thereon, at the rate ofsix percentum. Al- 
so, the further sum of one hundred and three dollars and 
five cents, with six per cent. interest till paid. One Ross 
a party also, recovered the sum of ten dollars, 66 cents, 
and the decree gave the costs generally, against Davidson 
and Peck. 
Several executions were also copied in the transcript 

of the record, which went to show the payment of the 

ana money or a part by Peck. 

oo The defendant objected to this record and ev 

the court i yected to this record and every part 
as evidence. On this point we see no valid objection to 

In assumpsit for the record being allowed. ‘The objection pointed out by 


money paid to the 


y pore counsel is, that the record does not shew that Peck was 
use of def. the 


record of acircuit Davidson's security, in any other way than by the alleg- 
court in Ky. is ad- ation in Martin’s amended bill, making Peck a party, and 
missible to prove hy Peck’s answer to that bill admitting the fact. Itis 
a recovery against P . ; . we ° ) 

pltf, and def. for true that the allegations of Martin against Peck as to the 
the same thing, securityship, and Peck’s admissions of the truth of them, 


and that plaintff yi]] be no proof of themselves that Peck was security— 
paid the amount, anes 


other evidence iii a i li ae 
*Judge Tompkins absent. 


———— 
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and that unless the fact be proved by other evidence,the yo, ream 
plaintiff could not recover. But the record was proper- — 1g 36, 

ly admitted, to show that Davidson had a decree against wen 
him; and that Peck had a decree against him for the same 
thing; and that Peck paid the amount of the decree.— v. 

Then, other evidence might and did properly come in, to nase 
shew the true relation in which the parties stood in re- ay then estab- 
gard toeachother. The plaintiff did prove that David- lish that pltf. was 
son acknowledged that Peck was his security, and had merely security. 
paid the money ora portion of it. There was no error 

committed on this point. 

The next objection made by Davidson in the court be- gg gg te 0d 
low, was that certain depositions ought to have been ex- (fF such. testimo- 
cluded from the jury. ‘These depositions were taken in ny, going to prove 
the State of Kentucky, and from their contents appear the actual relation 
to be the depositions of the attorney of Martin, in the ae ae 
cause then decided, and of the clerk of the Barren cir- containing it 
cuit court. should recite the 

Richard Garret the clerk, in his deposition says, that at record. 
the March term of the circuit court 1829, for Barren 
county, of which court he is clerk: there was a decree 
rendered in favor of John Martin, against Davidson and 
Peck fora considerable sum; and that Peck afterwards 
made several payments &c. 

It is objected to this deposition, that as the witness 
speaks of a decree of a court of record, the decree or 
the authenticated copy of it, ought to have been before 
him and identified, enclosed and sent on with the deposi- 
tion, otherwise the deposition should be suppressed. 

The objection appears to be predicated on the rule that 
when a witness in giving testimony, speaks of a written 
instrument which relates to the matter in hand, the in- 
strument must be produced, otherwise the evidence re- 
garding the instrument is to be set aside. The rule can- 
not be applied to the case at bar. In this case, Peck 
must prove the fact that there is such decree by the au- 
thenticated record, otherwise he could not recover at all. 

When that is done, testimony which tends to show who 
satisfied or paid the amount of the decree, ought to be 
admitted without re-producing the decree. All that is 
wanted is to give such general description of the decree, 
that it may be seen that the payments proved do apply to 
the proper case. When this is the object of testimony, 
the fact that a copy was before the witness when he 
spoke of it, will not enable him to identify it exactly, so 
as to makeit appear without further examination, that it 
is the copy of the decree to which the testimony relates; 


Davidson 
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auc. Term this can only be done by a general reference to the fact 
1836. that such a suit or decree existed. 
and It cannot be true that in every case where a witness 
Davidson speaks of the existence of a suit between parties, that 
weak the record of that suit must be produced, otherwise the 
testimony is to be set aside. 

When a witness says certain monies were paid on ac- 
count of, or in discharge of a certain judgment or exe- 
cution, the testimony is good so far. But if the fact, 
whether such judgment or execution ever had any exis- 
tence, should be put in issue, or should be otherwise ma- 
terial, then the record of them must be produced. Upon 
this ground, it seems to us, the court committed no error 
in rejusing to suppress the deposition of the witness Gar- 
rett. 

Where the circuit _ The other deposition was that of the attorney of Mar- 
court overrules atin, to whom the payments were made by Peck. This 
mnatson — deposition goes on to say, that on certain executions 
tions, on account issued on the decree against Davidson and Peck, the wit- 
of alleged intor- nesshad received certain payments and made certain 
malities in their receipts. The witness says, copies of those executions 
feat cach infor, Were then before him, and annexed to his deposition.— 
malities existing, ‘'he defendant moved the court to exclude the depositions, 
is not preserved by hecause the copies attached to the same, were not duly 
billof exceptions, . Su . es 
the court above 2uthenticated copies under the seal of the Barren circuit 
cannot know but court. ‘The court overruled the objection and received 
that the court be- the deposition as evidence. 
low overruled the . 
motion, because | We can see no ground on which we can know the 
the facts were courterred. It may be, the objection was overruled be- 
mee — in cause the fact alleged by the motion was not true, and if 
; so, there was noerror. ‘The record no where informs us 
how that fact was; and if the fact had been so, that fact 
should have been preserved. ‘Then the question whether 
the copies ought to be under the seal of the court or not, 
would arise. The counsel for Davidson argue that the 
fact that there was no seal to the copies, is affirmed by 
the reasons in the motion; and that as this is not denied 
it must be taken to be true. This ground isnot sound. 
The motion may have been overruled for the very reason 
that the fact was not true, all the court had to do was to 
sustain or overrule the motion, unless the party required 
the court by a bill of exceptions, to state how the facts 
were. 
Ifthecireuit court ‘The next point made is, that this judgment ought to 
sitting as a jury be reversed, because the verdict of the court does not 
a - ee find the matter in issue. The action was assumpsit, plea 
ment will not be hon assumpsit. The finding of the court is, that the court 
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find that the plaintiff has sustained damages, to the vc. Term 

amount of seven hundred and one dollars and ninety-one 1836. 

ith cents. Wherefore it is considered that the plaintiff wea 

recover &c. Leak 
It is very true, that the issue is not expressly found, 

and the verdict is bad, unless the matter is cured by the 

statute. ; reversed in the ap- 
The statute says no exception shall be taken to any pellate court, un- 

thing, unless expressly decided on by the court below. —_!¢#8.4 motion was 
In this case, no motion was made in arrest of judgment. fis ott 

The attention of the court below, was never called to the judgment and 

this defect; if it had, there can be no doubt that the mat- overruled. 

ter would have been speedily corrected. The counsel 

on both sides, have been requested to look into the decis- 

ion of this court, to see if any case can be found where a 

judgment was reversed for such a defect, as exists in this 

case. The result of that enquiry is, that no such case 

can be found. ‘Though several cases have been shewn 

where judgments have been reversed for like defects, but 

in every instance, the motion in arrest was made in the 

court below. We are therefore of opinion, that unless 

there had been a motion to arrest the judgment, and that 

had been refused, the objection is too late. 
The defendant made a motion for a new trial, on the 

ground that the evidence did not sustain the finding of 

the court. On this ground, we are satisfied the evidence 

was sufficient as to every thing, except that the verdict 

is for about ten dollars too much. But the plaintiff hav- 

ing remitted that much, we ought now to granta new 

trial. Indeed, for so small asum in a case like this, it is 

matter of some doubt whether a new trial ought to have 

been granted, if there had been no remittiter made. 
The judgment is affirmed with costs. 


v. 
Elliott. 


Leak v. Exuorrt. 


if an action of assumpsit is brought to recover money paid ona con- 
tract made in Kentucky, and alleged to be void, it devolves on the 
pltf. to show that by the laws of Ky. the contract was void. The 
court will not take judicial notice of the laws of another state. 


APPEAL from Ralls circuit court. 


Wright and Watkins for pltf. 
_ Wemaintain ist. ‘The court erred in giving the first 
instruction asked by the deft. We hold the law to be, 
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that a conditional promise or acknowledgment, may take 
the case ought of the operation of the statute, if the con- 
dition be performed or complied with.—See 11 Wheaton 
309; 2 vol. C. R. U.S. p. 461. 

2nd. We maintain that the 2nd instruction ought not 
to have been given, because the doctrine laid down in it, 
applies only to the admissibility of the testimony. The 
testimony was received and not objected to by the de- 
fendani, and its eflect afterwards, could not thus be de- 
stroyed. 

3rd. We maintain that the 1st imstruction asked by 
the plaintiff, was improperly refused.—See 2Starkie, p, 
895; 2 vol. C.R. U.S. 461. 

4th. We maintain that the 3rd instruction asked by 
the pltf. was improperly refused. Because the tacts set 
forth in it, would have at any time, authorised the pltf. 
to bring an action for money had and rec’d. to recover 
back the money paid upon the implied assumpsit raised 
by law, although no promise was given; and because it is 
absurd to require more to revive an obligation, than was 
necessary to create it. 

The defendant admits the facts from which his legal 
liability arises, to wit: the reception of themoney. And 
he attempts to discharge the obligation by setting upa 
parol contract, which 1s void at law. 

5th. We maintain that the court erred in overruling 
the motion for a new trial. The verdict should have 
been for the plaintiff, upon the ground before stated; and 
because the statute of limitations does not runin favor 
of him who obtains money by fraudulent means, as the 
defendant did in this case. 


Chambers for defendant. 

The evidence preserved on the record, shows the case 
to be this: About sixteen years before the bringing of 
the action, Elliott sold Leak a tract of land in Kentucky, 
for $200, and put Leak into possession of it, but no in- 
strument of conveyance was ever executed. Leak sur- 
rendered his possession to some one having a counter 
claim, and in 1834, 16 years after the original transaction, 
applied to Elliott fora settlement of the matter. Upon 
that application and attempt to arrange the difficulty, 
Elliott stated that Leak had paid him the $200, and that 
he then was and ever had been ready to make him a deed 
for the land: but Leak refused to take the deed, unless 
Elliott gave additional security for the title. The first 
question presented for this courtis: Does the acknowl- 
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edgment of Elliott take the case out of the statute of 
limitations? 1st. I contend, there is no express promise 
to pay any debt. 

2nd. That there is no acknowledgment within the five 
years of a real subsisting debt, upon which the law would 
raise a promise to pay—6 U. S. con. Rep. 322 and notes; 
2 Starkie, 895, note 1;same 899;4 vol. Mo. decis. 100; 
2 cond. Rep. 460, note. 

The defendant Elliott, never at any time acknowledged 
that he owed the plaintiff that sum of money; nor did he 
at any time offer to pay it. His acknowledgment is, that 
he had received the money upon a contract for the sale 
of lands, and that he was ready to make the deed. Here 
isno evidence of intention to pay, or acknowledgment 
of the obligation of the debt; but evidence directly to 
ihe reverse: by that he intended to make a deed, and ‘ul- 
ly comes within the law; whichis this: “If the acknowl- 
edgment is accompanied by any circumstances or express- 
ions, which repel the idea of a willingness or intention 
to pay, no implied promise is created, and the debt is not 
revived.”—See Angel on Limitations, 247. The whole 
conversation with every witness, shows an unwillingness 
to pay, but a determination to do another and distinct 
thing. —19, Eng. Com. Rep. 98, in print. 

But it is said that he acknowledged the existence of a 
parol contract for the sale of lands; and a readiness to 
perform the contract; and that this acknowledgment re- 
vived the original contract, and the law raises the pre- 
sumption of a promise to pay. To this] object. 

ist. The testimony preserved on the record does not 
show in what manner the original contract was evidenced, 
whether by parol or writing. It only says that no deed 
was executed to the plaintiff: and that he had no writing 
to show at the time of making the acknowledgment. 

3nd. If the contract was by parol, still it was binding, 
and could have beenenforced inequity. And this cuts 
off the right of the plaintiff to recover back the purchase 
money. The plaintiff having been put into possession 
and paid the purchase money under the contract, could 
have compelled its execution.—See Roberts on fraud 
147-8. 

But even admitting that the debt was properly revi- 
ved, still the admissions of the defendant were properly 
disregarded by the jury, for they were obtained upon an 
attempt to compromise, and therefore should have been 
disregarded, for the defendant was evidently entrapped 
into them.—See 2 Starkie Ev. 37; Angel on Limitations, 
234, 241. 57 
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The forms and solemnities of passing real estate, must 
be controlled by the local law, where the property is— 
See Story’s conflect of Laws, 369-70, 377. 


Opinion delivered by Wasu Judge. 

‘This was an action of assumpsit, instituted by Leak v, 
Elliott, in the Ralls circuit court, to recover back a sum 
of money paid by the appellant to appellee on a parol 
contract, entered into between the parties, then resident 
in the State of Kentucky, for the conveyance by Elhiott 
to Leak, of a tract of land lying in said State of Ken. 
tucky. Elliott pleaded non assumpsit and the statute of 
limitations, and had a verdict and judgment; from which 
Leak has appealed to thiscourt. ‘The facts are preserved 
by bill of exception, from which it appears that about six- 
teen years before the institution of this suit, Elliott sold 
Leak a tract of land in the State of Kentucky, where 
they both resided at that time, for the sum of two hun- 
dred dollars, which Leak paid to Elliott. That Elliott 
put Leak into possession of the land, who proceeded to 
split rails upon the land, and after working thereon for a 
day, was threatened with a suit, if he did not desist: and 
thereupon desisted from working further upon said land, 
and abandoned the possession thereof to some person 
having a counter claim. No deed of conveyance was 
ever executed by Elliott to Leak, but it was proven by 
several witnesses, that Elliott admitted a short time be- 
fore the institution of this suit, that he had received from 
Leak two hundred dollars for the land.. That Leak had 
no writing to show for it; that he had never denied it, 
and was willing at any time to make Leak a déed for 
the land; either a general warranty deed or such deed as 
he held &c. Upon this state of facts, the plaintiff in 
the circuit court moved for the following instructions 
to the jury: 1st. That if they shall believe from the 
evidence that the money demanded was originally due; 
and that from the acknowledgment of the defendant, it 
now remains unsatisfied, then they must find for the 
plaintiff. : 

2nd. That if they believe from the evidence, that the 
money demanded was given in consideration of a parol 
contract concerning the sale of land, that the said con- 
tract is void inlaw, 

3rd. That if they shall believe from the evidence in the 
cause, that the defendant acknowledged within five years 
last past, before the institution of this suit, that he had 
received two hundred dollars from the plaintiff, in con- 


side 
the 
com 
take 
that 
tog 
nla 
tft 
inst 


I 
jury 
defe 
mo! 
am 
bef 
for 

the 

qua 
yea 
he’ 
sal 
finc 
x 
ack 
10 % 





, 


SECOND JUDICIAL DISTRICT. — - 450 


sideration of a parol contract for land, made between ue. rer 
the plaintiff and defendant, and professed his readiness to 1836. 
complete said contract, that the said acknowledgment Wwerx—mw 
takes the case out of the operation of the statute, and Leak 
that they must find for the plaintiff. The court refused 
to give the first and third instructions, prayed for by the 
plaintiff; and gave the second instruction; and the plain- 
tiff excepted to the opinion of the court, in refusing the 
instructions. 

The defendant then moved the court to instruct the 
jury, that unless they believe from the evidence that the 
defendant has promised the plaintiff to pay him the 
money in question, or made some acknowledgment 
amounting to a promise to pay it within ten years next 
before the commencement of this action, they must find 
for the defendant. 2nd. That unless they believe from 
the evidence in the case, that the defendant made an un- 
qualified and unconditional acknowledgment, within ten 
years next before the commencement of this action, that 
he was originally bound to pay the money in question to 
said plaintiff, or that he so promised to pay it, they must 
find for the defendant. 

3rd. That if thev believe from the evidence, that the 
acknowledgment of the defendant was made with a view 
to a compromise, and to bury the hatchet or make peace, 
itis not binding on the defendant, except for the purpose 
made by the defendant. Which instructions prayed for 
by the defendant, were given by the court: to the giving 
of which, the plaintiff excepted. 

The plaintiff then moved for a new trial, because the 
verdict was against law and evidence; and because the 
court refused to give proper, and gave improper instruc- 
tions to the jury. Which motion was overruled by the 
circuit court, and excepted to by the plaintiff’s counsel. 

It is now assigned for error, that the circuit court mis- 
directed the jury, and refused to grant anew trial. 

It is not shewn how the laws of Kentucky would re- Opinion of the 
gard this contract, or whether a parol contract for the °°U 
sale of land, would or would not be valid. We take it, _. ; 
that the instructions were predicated on the belief that canteen of 
the laws of Kentucky on this subject, are like the laws brought to recov« 
of Missouri: and we may know, apart from the record, et money paid on 
that they are so: yet, we cannot undertake judicialiy, to; ose gy 
know the laws of Kentucky. ‘The remedy upon the alleged to be 
contract, must be enforced according to the laws of Mis- void, it devolves 
souri. And the second instruction given for the defend-°” the Plt. to 


: . show that by the 
ant, was clearly wrong. <A promise to pay upon condi- laws of Ky. the 


Vv. 
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avo. TERM tion, may as well take the case out of the statute, as any 
1836. absolute provided. In suchcase, it would only be neces: 
warm sary to show that the condition had been complied with, 
Leak or the contingency had arisen, upon which the payment 


Vv. 
Elliott. 


was provided. The judgment of the circuit court, must 
therefore be reversed, and the cause remanded for anew 
contract was void. trial. In order to entitle the plaintiff to recover, it will 
The court will _ , be necessary to show, that by the laws of Kentucky, the 
not take judicia contract between himself and Elliott for the sale and 
of another state. purchase of the land, was null and void at the time it was 
entered into. We have not thought it essential at pres- 
ent, to dispose of the other points that have arisen in 
this cause. 
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Coiuins ve WappLe. 


The provisions in our statute concerning off-sets, does not apply toa 
note which expresses to be “payable without defalcation.” 


Gamble and Allen for pltf. in error. 
In support of the error assigned in this case, the pltf. 
relies on Chitty on Bills, p. 126-7, 8, 9, 30, and notes. 


Spalding for deft. in error. 

The defendant in error contends that the set-off is not 
allowable—1. Old Rev. code, p. 143,sec. 1, shows that 
there is no set-off allowable, when the note is payable 
“without defalcation,” so that this plea is prohibited by 
the statute. 2. Butif this were not so, the set-off could 
not be allowed, because the defendant Collins, has agreed 
that it should not be claimed. The words “without de- 
falcation”’ mean that he would not claim a set-off; and it 
is against his own formal stipulation, in making the con- 
tract, toset itup now. He should be held as estopped. 
None of the cases decided under the law merchant, are 
cases of notes containing this stipulation against set-off. 
3. These words are at least to be considered as Collins’ 
formal admission and statement, that he had no set-off 
against the note at this date; and to let him now go back 
to set up one, is not only against bonos mores, but against 
the knowledge of the law; which when admissions are 
made for certain purposes, will hold the person making 
them, to the fact admitted in the absence of fraud. 


Opinion of the court delivered by McGirx Judge* 
_ Waddle brought an action by petition and summons, Statement of the 
‘0 the circuit court of St. Louis county, against Collins ¢se. 
On anassigned note. The petition states, that on 21, day 
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ocr. tenn Of October 1833, the defendant made the note, whereby he 
1836. promised on the 1st May 1834, to pay to John Darniel or 
r= =o order, five hundredand fifty dollars, negotiabie and payable 
State in Br. B. U.S. at St. Louis, without defalcation. ‘That on 
the 9th May 1835, Darniel assigned the note to William 
Myers. That on 26th May 1836, Myers assigned the 
same to Waddle. Collins, among other things, pleaded 
that after making the said note, and while it was the 
property of said Darniel, and before he had assigned the 
same,the said Darniel was and still is indebted to the 
plaintiff, in the sum of one thousand five hundred dollars, 
for so much money by the defendant, before that time 
lent to him, and paid, laid out &c.; and for two thou- 
sand dollars had and received &c., which he is ready to 
verify. Wherefore he prays judgment. The plaintiff 
demurred to this plea, and had judgment on the demurrer. 
This is the only error complained of. 
Opinion of the The act af the legislature respecting asssignments of 
court. bonds &c. says: (in page 105, revised code.) ‘The obli- 
} _.. gor or maker, shall be allowed every just set-off and dis- 
‘The provisions i" count against the assignee or the assignor before judgment, 
cerning off-sets Unless it shall be expressed in the bond or note, that the 
does not apply tosum therein specified, shall be paid without defalcation or 


a note which ex- discount.” It ‘s our opinion, that this note comes within 
presses to be 


Vv. 
Palmer and Doll. 


“payable without the words above cited, and prevents the defendant from 

defalcation.” setting up any set-off. ‘This note expresses that the same 
is to be paid without defalcation: consequently the pro- 
vision allowing a set-off contained in the 3rd section do 
not apply to this case. Judgment affirmed. 


ot { 


Strate v. Patmer anv Dott. 


1. Itis not error for anindictment to charge the defendant with sev- 
eral distinct facts, where they all constitute one offence. 

2. If the venue be laid in the body of the indictment “tat the town- 
ship of St. Louis,” is sufficient—as it may be referred to the ‘*coun- 
ty” in the margin. 


ERROR toSt Louis circuit court. 


Bird, circuit attorney. 

The pltf. sues out a writ of error and assigns for error, 
1. That the court erred in quashing the indictment, be- 
cause the same is good and sufficient inlaw. 2. Because 
even if the indictment is bad, it is against the jaw of the 
land to quash an indictment for a nuisance, on motion 
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for deft. or deits. As tosufficiency of indictment,see 4 ocr. TERM 
Blac. com. 168: as to quashing indictment for a nuisance, 1836. 
see B. Bac. Mri. 574. tl le 

State 
Bowlin and Hudson for deft. in error. 

The defts. in error, assume the following points: 1st. 
That the indictment does not charge ina sufficient man- 
ner, any offence punishable by the laws ofthe land. 2nd. 
‘That the indictment is bad for duplicity. 3rd. That it 
is bad for obscurity. 4th. ‘That the offence, if any is 
charged, it is not stated in such a manner as to enable 
the defts. to putin a pertinent issue or to know what 
particular charge they are called upon to answer. 5th. 
That it is bad because three separate and distinct offences 
are injuriously and insufficiently contained in the indict- 
ment. 6th. That the indictment is so vague, that the 
court cannot see upon what grounds to predicate their 
judgment. 7th. That the indictment is so uncertain, 
that the defts. could not plead an acquittal or conviction, 
in bar for subsequent indictment for any of the offences 
attempted to be charged—the present indictment against 
them, therefore, the defts. pray that the judgment of the 
court below be affirmed, &c. - 


v. 
Palmer and Doll. 


Opinion delivered by Tompxins Judge.* ; 
Palmer and Doll were indicted for setting up and >t#tement of the 
maintaming anuisance. The circuit court on motion” 
quashed the indictment; and to reverse the judgment of 
that court, the writ of error in this case is sued out.— 
The assignment of error is general. On the part of the 
defendants in error, it iscontended: Ist. That the in- 
dictment does not charge in a sufficient manner, any of- 
fence punishable by the laws of the land. 2nd. That 
no proper venue is Jaid in the indictment. The indict- 
ment commences thus: State of Missouri, Saint Louis 
county, ss. The grand jurors of the State of Missouri, 
impannelled, charged and sworn, to inquire in and for the 
body of St. Louis, upon their oath present, that on the 
eighteenth day of July,in the year eighteen hundred and 
thirty-six, and on divers other days and times between 
the said day and the day of finding this indictment, at 
St. Louis township &c. George Palmer and Conrad Dell, 
did then and there, unlawfully and injuriously keep and 
maintain acertain alley, indiscriminately called a nine- 
pin or ten-pin alley; which alley was and is connected 
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oct. Term Witha grocery and a space of ground for the accommo. 
1836. dation of persons resorting there. And the jurors afore- 
wana = Said, upon their oath aforesaid, do further present, that 
State on the day aforesaid; and at the township aforesaid, the 
v. ___ said George Palmer and Conrad Doll, for the purpose of 
Palmer and Doll. gain, did unlawfully and injuriously keep and use the said 
alley, grocery and space of ground, for the purposes of 
gambling, tippling and whoring; and did on &c. cause, 
entice and procure, divers idle and evil disposed persons 
there to come and assemble together: and did on &c. 
suffer and permit divers idle and evil disposed persons, 
there to remain and be gambling at games played with 
pins on said alley: at games played with cards, and bet- 
ting money and property at said games; and quarreling 
and fighting, and tippling and whoring,and otherwise 
misbehaving &c. 

Optaten of the Under the first head, it is contended for the defendants, 
court. that they are charged with several different offences in 
one indictment, and with none distinctly. ‘There are 
It ig not error for several facts charged in this indictment, intended all to 
charge the deft. Constitute one offence: as first, that the defendants kept 
with several dis-and maintained an alley connected with a grocery and 
amano a space of ground, for the accommodation of persons re- 
one offence. sorting there. ‘This might have been done, without in- 
curring any legal penalty; butit was further presented, 
that the defendants for the purpose of gain, did keep the 
said alley, grocery and space of ground, for the purposes 
of gambling, tippling and whoring. However bad their 
intentions might have been, still no penalty would have 
been incurred, had no further act been done. And accor- 
dingly, itis further charged, that the defendants did cause, 
entice and procure divers persons, there to come and 
assemble together, and did suffer and permit them, there 
toremain and be gambling at games &c., and betting 
money and property at said games; and quarreling and 
fighting &c. Itseemsto us that the several facts here 
charged against the defendants, constitute an offence 
pita irae the laws. The defendants in the second place 
the indictmen’ allege, that no proper venue is laid in the indictment. — 
“at thetownship ‘The county of St. Louis, is stated in the margin of the 
of St. Louis,” it is indictment; and in the body of the indictment, it isalleg- 

sufficient—as it . “, hare 
may be referred €d, that the things charged in the indictment, were done 
to the “county” atthe township of St. Louis. It is sufficient for a decla- 
inthe margin. —_ ation, if the place only and not the county be stated in 
the body thereof; this may be referred to the county in 
the margin.--See Barnes, 481, cited in note; 15th Peters- 
dorf, page 328. There is no reason why greater cer- 
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tuinty should be required in laying the venue of an in- 
dictment than of a declaration. Upon the whole, we are 
of opinion that the indictment is good, and that the cir- 
cuit court erred in quashing it. Its judgment is there- 
fore reversed, and the cause is remanded. 


S ie a. ony UY T , aa? 
WEARINGEN V. NEWMAN ADM’R. 


Nothing can be assigned for error in the sup. ct. except suchas was 
made the subject of exception inthe court below,—whether the 
cause be in chancery or on the common law side of the docket. 


Spalding for appellee. 

The appellee relies on the following points: 1. That 
those points intended to be raised, are not presented by 
therecord. No exception is taken to any decision of 
the court except the decree; and there is no motion for a 
new trial. The court in lieu ofthe jury, found the issues, 
and the issues being found as they were, the decree must 
inevitably follow. All the error committed, if any was, 
in finding the issues, that is_ in discharging the functions 
of ajury. In order to take advantage of such error, 
exceptions must be taken to the acts of the court in re- 
lusing or admitting testimony &c. or in refusing to grant 
anew trial. The new code ‘in these respects, has put 
trials in chancery on the same footing, as trials at law. 
New rev. code, page 511,article 3rd and page 522, sec. 
31totheend. 2. If, however, this court can now act as 
an appellate jury and enter into the merits of the issues: 
tried below, the appellee, then contends that the deed 
of assignment was not fraudulent in law, (fo1 no fraud in 
fact is pretended,) 2 Kent’s commentaries, 420, 7 Whea- 
ton, 557, (5 condensec rep. 345) 11 Wheaton, 78,(6 con. 
Rep. 223,) 7 Peter’s Rep. 608, Bashear v. West et al; 
Oliver’s conveyancing: appendix—opinion of Judge Sto- 
ry reviewing the decisions and concluding that a release 
required in order to a dividend and a reservation of the 
surplus, do not make a deed of assignment fraudulent.— 
3 Missouri Rep. 252, Deaver v. Savage et al—acts of 
assmbly of 1830—1 page 42, regulating executions.— 
The above citations show thata debtor has aright to 
make preferences: to assign his property to trustees, for 
that purpose: to make a release, a condition to the recep- 
tionof any dividend. And that his stating in the deed, 
that the surplus shall be returned to him, does not make 
the deed fraudulent.—5 T. R. 235 and 3 Maull and Sel- 
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ocr. rerm WYN, 371, to show that such assignment is not fraudulent, 
1836. because it hinders or delays any particular creditors, or 
wy ~=SO Intended to do so. 
Swearingen 
v. Opinion of the court delive red by McGirx Judge* 
Newman adinr. Sw earingen brought a suit in chi meery, against the 
atement of the appellees. Sever ‘al issues were made up by the parties, 
case. and found by the court sitting asa jury. Testimony was 
also taken; and on the hearmg, the court made a decree 
against the plaimtill * , dismissing x his bill. ‘The testimony 
is preserved on the record: no motion was made to grant 
anew trial, of any issue found agaist the complainant; 
nor was any pointof law made to the court, except that 
the decree was excepted to. ‘The appellant has assigned 
for error, the finding of the court on the evidence: and he 
has also assigned for error, that the decree is erroneous. 
The other party moved this court to strike out all the er- 
rors assigned,except the last, which is, that the decree 
should have been for the other party. 
Opinion of the We are clearly of opinion that nuthing can be assigned 
— for error, except such as was made the subject of excep- 
Norhing ean be tloninthe court below. If the court or jury found a 
assiqued for error Wrong verdict, the only remedy was to apply for a new 
in thesup. et. ex-trjal of the issue; if that were improperly refused, this 
arene: Feet court would correct the error. ‘The course attempted 
vi exception in. to be pursued, is the course pursued under the late act, 
the court below— now repealed, but since the passage of the act of 1836, 
“ar P eaeeneat the law is different. ‘The 1st section of the 3rd art. of 
onthe common the act regulating chancery practice—R. code 511, says, 
law side of the before the hearing of a cause atissue, each party shall set 
enn down distinctly, all the allegations made by him, and de- 
nied by the other party, and issues shall be inade thereon. 
The 5th sect. says, that the trial of these issues shall 
be by a jury, ifrequired. ‘The 6th empowers the court 
togrant anew trial &c. The 9th provides that excep- 
tions ni iy be taken to the opinion of thee ourt, during the 
progress of any cause or trial of any issue in chancery; 
and bills of exceptions shall be allowed, signed, sealed, 
and made a part of the record, in the same manner and 
with like eilect as at law. ‘The 31st sect. of the act re- 
specting practice in the supreme court, (R. code 522) pro- 
vides that no exce ption shall be taken in any appeal or 
writ of error, to any proc eedings | in the circuit court, ex- 
cept such as shall have been expressly decided on by such 
court. And the 36thsect. provides that the provisions 
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relative to appeals and writs of error, and the parties ocr, TERM 
thereto shall be construed to extend to appeals from the 1836. 
decrees and decisions in chancery causes, in all respects Wen 
the same as to appeals from the judgments in suits at Admr. of Janis 
law. By the foregoing, it appears, that a case in chance- Po 

ry is on the same footing witha case atlaw. Weareof  %"™ 
opinion, all the errors assigned on the wrong finding of 

the court on the evidence, must be stricken out: as to the 

other assignment, that the decree is erroneous, there ts 

nothing init, as we cannotlook into the evidence. The 

decree is affirmed with costs. 


Apm’r. or Janis v. GurNO. 


A certificate of the recorderof land titles, confirming a claim to a vil- 
lave lot in St. Charles, gives suflicient title to maintain an eject- 


ment, unless the person in possession can show a better title. 
Gamble and Allen, for deft. in error. 

The question presented by this record is, whether the 
certificate of the recorder of land titles, set forth in the 
villof exceptions, shewed any title in the pitl’s. intes- 
tate? The negative is maintamed by the deft.in error, 
and the acts of Congress of 13th June 1812, p. 160, Land 
laws; and of 26, May 1824, p. 884, id. 


Opinion of the court delivered by McGinx Judge.* 
The administrators of A. Janis, brought an action of Statement of the 


case, 


ejectment against Gurno, for alot of land in the town of 
St. Charles. ‘The defendant pleaded not guilty. On the 
trial the plaintifls gave in evidence acertilicate of the re- 
corder of land titles for Missouri, in substance as follows: 
“Itis hereby certified, that by virtue of the act of Con- 
gress, passed the 13th day of June, in the year 1812, en- 
titled an act making further provisions for settling the 
claims to land in the territory of Missouri. ‘The claims 
of Antoine Janis, sr. under Joseph Lavara and Nicholas 
Fay, to alot lying in St Charles, containing 240 feet &c. 
has been duly confirmed; and that the fact of possession 
and cultivation required by the act of Congress aforesaid, 
with the boundaries &c. have been duly proven according 
to the act supplementary to the act of 13th June 1812-” 
It was also proved that the defendant was at the time of 
the commencement of the suit, in possession of the prem- 
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oct. Term Ses This was all the evidence given in the cause.— 
1836. Whereepon the court decided, that the certificate of the 
wn~m~ = recorder of land titles, above set forth, shewed no right 
Admr. of Janis or title whatever in Janis, and without other documenta- 
v. ry evidence, the plaintiff could not recover; which opin- 
Gurne. _ jon was excepted to, and is now assigned for error. In 
the argument of the cause, the counsel for the defendants 
in error, endeavor to support the opinion of the court on 
the ground that the plaintiffs should have showed their 
conveyance from Fay and Larara; and that the fact that 
the recorder has said the claim of Janis under them is 
confirmed, cannot help or supply the want of such con- 
veyances. On the other side, the argument is, that the 
certificate puts a sufficient legal title in the plaintiff, un- 
der the act of assembly, to enable them to maintain the 
action. 

— The act of the general assembly, provides that the 

pinion of the : ‘tee eS . 
ane. action of ejectment may be maintained upon a confirma- 
tion made under the laws of the U.S. against any one in 
A certificateof possession, who has not a better title thereto. What 


the recorderof shal] be considered a better title, the act does not define. 
land titles, con- 


firming a claim tot surely does not mean that the bare possession of the 
a village lot inSt. defendant shall be so considered? We understand then, 
Charles, gives sul- that the meaning of the act is, that when the plaintiff 


ficient title to E 3 : 
maintain aneject- Produces a confirmation of the land to himself, he has 


ment, unless the made out his case, and will be entitled to recover, unless 

person in posses- the defendant can shew a better title. What in all cases, 

sion can show a ‘ ‘ 4 

better title. or indeed what would be a better title in any case, need 
not be now decided. Butit is said, that in this case, the 
confirmation is not to Janis, but is to be understood as 
only being a confirmation to the right owner; and_ that 
Larara and Fay, are shewn to be the first owners, the 
confirmation enures to them unless Janis, will shew by 
other evidence than contained in the certificate, that he 
is the owner of the land. We cannot doubt that the re- 
corder considered le was making the confirmation to 
Janis, his language is, that “The claim of Janis under them 
is confirmed” from the language of the certificate, the 
confirmation is made to Janis. But it is denied by the 
defendant’s counsel that the recorder had any power to 
make the confirmation to any one but the original claim- 
ant. Theact of Congress of June 13th confirms to the 
inhabitants, village and common field lots, inhabited or 
cultivated prior to the 20th December 1803. It is ad- 
mitted that if the cultivation or inhabitation existed prior 
to that time, the party by the act of Congress, has a le- 
gal title, though he has no confirmation by any board of 
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commissioners: yet, in all trials, when he claims a right 
to the land, he must shew the fact by extrinsic and in 
most cases parol, testimony. ‘This would, after a lapse of 
many years, be hard to do. It was therefore, proper that 
Congress should provide some means by which the evi- 
dence of the facts might be embodied and rendered dura- 
ble. With this view in part no doubt, the act supple- 
mentary was passed. A further reason for the passage 
of the supplementary act, was to enable the Government 
to set apart the private claims from the public domain, 
and the school lands given to the villages for education. 
We see no reason why it was not competent for the Con- 
gress to do this, and to require the recorder to take the 
testimony, and give a certificate that cultivation or inhab- 
itation, according to the act of 1812, had been proved. 
Congress did not declare the effect of this certificate, but 
the act of the general assembly of March 9th 1835, has 
declared such certificate of confirmation shall be suffi- 
cient to maintain the action of ejectment, unless the de- 
fendant has better title. But it is said that the recorder 
has no power by law to decide whether the lot belonged 
to Janis or to Larara and Fay. The act supplementary 
to the act of 1812, declares that “it shall be the duty of 
the individual owners or claimants of town or village lots 
in the several towns or villages of Portage de Sioux St. 
Charles &c.; whose lots were confirmed by the act of 
13th June 1812, on the ground of inhabitation, cultiva- 
tion or possession, prior to 20th December 1803, to pro- 
ceed within 18 months from the passage of the act, to 
designate their lots by proving before the recorder of 
land titles, the fact of such inhabitation, cultivation or 
possession, and the boundaries &c., s> as to enable the 
surveyor general to distinguish the private from the vacant 
lots.” The 3rd section requires the recorder to issue a 
ceftificate of confirmation, for each claim confirmed. (See 
act of 26, May 1824.) This act requires the owner or 
claimant to make the proof to the recorder. The recor- 
der inust necessarily be clothed with power to judge 
whether the person who offered the proof was at the 
time, the owner or claimant: to do this, he must look at 
deeds andevidence, when he was satisfied that the per- 
son offering to make proof, hada right to claim the land, 
he would hear the proofand grant him the certificate of 
confirmation, as claimed under those who made the culti- 
vation &c. The act requires the owner or claimants to 
make the proof, when they do this, it must be supposed 
that they acted for their own benefit and not for the 
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assignor, Janis’ claim as derived under. Larara and Fay, 
was the thing confirmed, and not the claim of Larara and 
Fay, to them they madenoclaim. ‘The act of the gen- 
eral assembly of 1835, has, in our opinion, made this con- 
firmation, which is in fact to Janis a title sufficient to 
maintain the action of ejectment, unless the defendant 
has a better title. The opinion of the circuit court was 
wrong: the judgment is reversed; the cause is remanded 
for further proceeding. 


——— 6 
Norton v. Tue Srate. 


Since the act of the Gen. Assembly, (Rev. co. p. 179, s. 42,) if A. hires 
a horse, and either at the time he gets possession of him, or after- 
wards, conceives the design of stealing him, and carries him away 
with that design, he is guilty of larceny. 


Risque for pltf. in error. 
Two questions present themselves in this case. 1. 
Does the evidence amount to the crime of larceny, and 


justify a conviction under the first instruction of the 


court? or does it show a mere breach of trust? 2. Is the 
second instruction given by the court below warranted 
by law? 1st, larceny i is defined by most writers on 
criminal law to be “the felonious taking, stealing and car- 
rying away of the personal goods of another.” A fel- 
onious intent, is the very gist or essence of the crime of 
larceny, and must exist at the very moment the party 
gets possession of the property. “The felonious intent 
is essential to the offence; and in order to make it felony, 
the intent to steal ought to be at the time when the party 
first gets possession of the goods.”—2 vol. Kast’s P. C. 
655. Inthe case of John Pear—2nd vol. Kast’s P. C 

6, Ashurst Judge, says that “whenever there is a real 
and bona fide contract and delivery, and afterwards the 
goods are converted to the party’s own use, that is not 
felony.” “If A. delivers a horse to B. to ride to D. and 
return, and he rides away animo furandi, this is no felony 
—the like of other goods.”"—Co. P. C. 107, Butler’s case; 
ist vol. Hale P. C. 504. For ought appears to the con- 
trary, there was a bona fide contract for hire, between 
the plaintiff in error and the owner of the horse, by vir- 
tue of which the horse was delivered. That delivery 
vested in the said Norton a special property in the horse 
and left the reversionary interest in Gordon, which dif- 
fers from a mere custody, when the legal possession is 
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not changed: a conversion of the goods with a fellonious ocr. TERM 
intention, in the latter case would be larceny, in the for- 1836. 

mer nothing more than a mere breach of trust. Asthe —"v™ 
evidence shows a bona fide hireing, the conviction is Norton 

wrong.—NSee Ist vol. Hale’s P. C. 504, 506 and 508; 2nd 
vol. Kast’s P. C. 552, 685-6, 7, 655—2. Is the second 
instruction given by the court below warranted by law? 
See Archbold’s criminal pleading, page 187; Qnd vol. 


Russell on crimes, 132; Russ. and Ry. 441, and 2nd vol. 
Hast? 5 P. C. 655. 


v. 
The State. 


Bird, attorney for the State. 

1. It will be insisted that the jury found according to 
the law and evidence. 2. That the first instruction of 
the court was right. 3. That if the second instruction 
was wrong, there was no evidence in the cause to which 
the jury could apply this instruction, and therefore the 
jurv could not be misled by it. And the court ought not 
io disturb the judgment below, when it is evident the 
jury found right, merely because the court erred in giving 
an opinion which had no application to the case. ~'That 
Ist instruction was right, see Rex v. Pear, Rex v. Charie- 
wood, and Rex v. Simple, 12 Petersdortl’s com, law, pages 
58, 59, side pages. As to second instruction, see Strother 
ve Lucas, 4 Peter’s Rep. 


Opinion of the court delivered by McGirx J.* 

Norton was indicted for horse stealing, in the circuit Statement of the 
court of St. Louiscounty. A verdict was found against case. 
him, and judgment thereon; and he brought the case 
here by a writ of error. On the trial, the prosecution 
save in evidence, that in the city of Saint Louis, one 
Gordon kepta livery stable. That on the 19th or 20th 
of March 1836, Norton came to the stable of Gordon the 
witness, on F riday and hired of him a horse saddle and 
bridle, to go to St. Charles on the next day and to return 
the next day. That on Saturday, Norton came to the 
stable and got the horse and sti urted off on the horse; and 
that Norton never returned the horse nor came back to 
sive any account of the same. That about the first of 
July afterwards, about night, some three weeks before 
the trial, the witness Gordon, went to his boarding house 
and sat dow n,and Norton came in, walked by and ran 
nearly over witness: had on entirely different clothes 
then, from those he had on when he got the horse: had 
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on double glass spectacles, and that witness did not then 
know him to be the same man. ‘That when Norton got 
the horse, he said his name wasSpencer Norton. That 
witness and an officer went next morning after Norton 
to arrest him, they found him at what is called the upper 
ferry. Thathe denied that his name was Spencer Nor- 
ton, but said hismame was Thomas Anderson. On the 
trial, the prisoner admitted that his name was Spencer 
Norton, and that he had hired the horse of Gordon. On 
this state of testimony, the circuit court gave two in- 
structions: no objection is made to the first, the last was 
excepted to and is as follows: “If the jury shall be of 
opinion that there was a contract for hire between the 
prisoner and the owner of the horse, and that after the 
expiration of this contract, the prisoner conceived the 
design of stealing the horse, and carried him away with 
that design, they will find him guilty.” ‘This instruction 
is complained of as error. 

For Norton the plaintiffin error, Mr. Risque contends, 
that if Norton obtained the horse on a hireing bona fide, 
without any intent to steal him when delivered, but af- 
terwards conceived the intent to steal the horse and did 
do so,it amounted toa mere breach of trust: to prove 
this doctrine correct, he cites 2 vol. E. P. of the crown, 
655, 688, in which last case, Ashurst Judge, says that 
whenever there is a real bona fide contract and delivery, 
and afterwards the goods are converted to the parties’ 
own use, that is not felony. It is also contended by the 
counsel, that in this case, by the delivery to Norton, he 
had aspecial property in the goods, and the conversion of 
the same alter the delivery to his own use, cou!d not be 
felony; and cites Ist vol. Hale’s P. C. 504, 6, 8; 2 vol. E. 
P. C. 552, 685-6, 7, 655; also, Archbold’s crim. law, 187; 
2nd vol. Russell on crimes, 441, and 2 vol. E. P. C. 655. 
These authorities seem to establish this doctrine, that if 
there be a delivery of goods, by a hireing and the hireing 
is found to be a mere device to get possession of the 
goods, and the bailee converts the goods to his use, it 
will be larceny: but if when the delivery was made there 
was no intent existing in the mind of the bailee to con- 
vert the same to his use, but he afterwards conceived 
the désign and did so, this would not be larceny, but a 
breach of trust. Mr. Bird, the prosecuting attorney, 
replies to these arguments, the late enactment of the 
general assembly, R. code, sec. 42, p. 179, which says: 
“Jf any carrier or other bailee, shall embezzle or convert 
to his own use, or make way with or secrete, with intent 
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to embezzle or to convert to his own use, any money, ocr. TERM 
goods, rights in action, property or valuable security or 1836. 
effects, which shall have been delivered to him, or shall ~m>v™ 
have come into his possession or under his care as such Norton 
bailee, although he shall not break any trunk, package, ys, 
box or other thing in which he received them, he shall on i ial 
conviction be adjudged guilty of larceny,” é&c. 
This statute appears to us to justify the instruction Opinion of the 
the court gave. Mr. Allen for Norton, however con- court. 
tends, that this statute is subject to construction, and 
argues that the section is not to be extended to any bai- 
lee, but carriers and such as receive goods in boxes, pack- 
ages &c.; and that the provision was only made to alter 
the rule of the common law, which provides that if a 
carrier of goods break opena package or box, and takea 
part of the goods out and convert to his use, it will be 
larceny ; but that if he will use or sell the whole package 
or box, it will only be a breach of trust. We admit that 
the common law would hold it to be larceny when a 
package was broken and a part of the goods only taken 
out and used; but why it should not also be larceny if the 
whole package were disposed of with a view to defraud 
the owner, is a thing not well understood by this court. 
We admit that the statute does alter that rule of common 
law, and that it most clearly makes the conversion of 
goods by carriers, felony, though they convert or embez- 
zle the whole package or box, without breaking the same. 
But we cannot agree with the counsel that the legislature Since the act of 
intended to go no farther. Whether it be wise or un- = cae 
wise to extend the law to all bailees, is not a question for }79,'s, 42,) if i 
us to decide, if it be clear from the acts they have done hires a horse, and 
that they have done so. That the legislature did not fither at the time 
. . ; gets possession 
mean only to embrace common carriers, is to us apparent of jim, or after- 
from the form of the enactment. They say it any car- wards, conceives 
rier pr other bailee shall convert or embezzle any goods, the design of 
stealing him, and 
property, &c.; though he break not the box or package carries him away 
in which he received the same, he shall be holden guilty with that design, 
of larceny. If only carriers were intended to be em-heisguilty of lar 
braced, why the words “or other bailee” should have °°” 
been inserted, no reason has or can be given. These 
words can have no effect according to the argument, un- 
less the goods &c. should be delivered in a box or pack- 
ave, andas some things can be so contained and delivered, 
and some cannot, it is insisted that the statute only ap- 
plies to those which can be and are so contained and 
delivered. In our opinion, the legislature intended to 
make it larceny in all bailees to embezzle and convert. 
59 
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goods &c.; and the reason why they have said it should 
be so, though the package or box should not be broken, is 
that they knew the common law held if the box or pack- 
age were not broken there would be no lareeny. In the 
case of carriers, they intended to take away that rule of 
the common law as to them. The amount of the 2nd 
instruction given by the court was, that if the bailee 
Norton, hired the horse to go to St Charles, and got pos- 
session of him for that purpose, no matter whether he 
then or after wards first conceived the design to convert 
him to his use, he is guilty of larceny. ‘This is in our 
opinion, strictly in conformity with the law. Judgment 
athrmed. 


ete 
W appINGHAM AND OTHERS V. GAMBLE. 


1. Def. in ejectment claimed title to the land in dispute as assignee 
of one P. to whom, def. contended, it had been confirmed by the 
Board of Comm’rs. but offered no evidence of the location of the 
land confirmed—the court did right in refusing to instruct the jury, 
that if they believed the confirmation to P. covered the land in ques 
tion, they must find for def. 

Nor would it prove title out of pltf. to show that the land was, sub- 


sequently to a grant to him from the King of ary reunited to the 


domain ot the King by the Lieu. Gov.—The U. 8S who had all the 
title of the K. of S. having confirmed the land tothe pltf. 

The court did right in refusing to instruct the jury, that if they 
believed that P. had title to the land in question by possession and 
cultivation and subsequent confirmation be they must find for def. 
—there being no evidence to prove that the land confirmed to P. in 
consideration of cultivation and possession was the land in dispute, 
but strong proof tothe contrary. 

The judgt. of the cir. ct. in a suit for the partition of land, will not 
be reversed by the sup. ct. in a collateral suit—objections must come 
from persons interested. 

Depositions taken at the appointed time and place, and at a rea- 
sonable time of day, are not to be excluded because the party notified 
to attend did not arrive until the other party had finished taking the 
depositions. 


APPEAL from the circuit court of St Louis county. 


Spalding for appellants. 

The plaintifis in error contend: ist. That the deeds of 
the commissioners passed no title to said Gamble, because 
the property sold was not properly advertised—because 
the first deed was not a good one, and having made one 
and acknowledged it, the commissioners were functi 
officio, because there was-no proof that the sale was made 
according to law, or on the day for which it was set. 2 
The deposition of P. Chouteau was improperly received 
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(Old Rev. code, 324, sec. 2.) 3rd. As to the instructions. 
—ist The first ought to have been given, for if that land 
was confirmed by the board of commissioners, then the 
act of 1812, did not operate on it. (See Geyer’s Digest, 
page 467) ‘There was evidence that the land worked 
upon and occupied by Provenchere as far back as sixty 
years, including the land sued for by Gamble, was the 
sameland confirmed to Mullanphy, assignee of Proven- 
chere. But this instruction assumes that there was no 
evidence on the subject—nothing which the jury were 
authorised to consider goingto shew that it was the same 
land. 2ndand 3rd. The 2nd and 3rd instructions re- 
late to the same subject. ‘The plaintiff, Gamble, produ- 
ces a survey as his title paper, and asa part of it, the 
memorandum of the granting authority that the land had 
been abandoned, and had become a part of the King’s 
property again. It was all given in evidence without 
objection on his part. The several other instructions 
are referred to the court and not abandoned: but for the 
want of time are not commented on in this brief, except 
the two last numbered above, the 8th and 9th, 

8th instruction. ‘This instruction puts it to the court 
to say that the evidence to prove certain persons heirs of 
Tayon, was not sufficient for that purpose: in other 
words, that there was no legal evidence of that fact.— 
All the testimony was that of Leduc, who said that Chau- 
vin told him they were heirs: Chauvin was not produced, 
nor was he in any way accounted for.—3rd Starkie’s Ev. 
1100, that pedigree may be proved by traditionary dec- 
larations and general reputation.—Ibid 1101 and 1102. 
To warrant admission of such declarations, the party 
making them must be proved to be dead at the time of 
the trial, or it is not the best evidence. 9th.—This in- 
struction is, that if Tayon abandoned the land, the plain- 
tif avas not entitled to recover. By the Spanish law, if 
aman abandoned his land, he lost his right to it. (1 Par- 
tidas, 365) Provenche having afterwards possessed it, 
and cultivated it, it became his under the act of 1812. 


Geyer for appellee. 

[he appellee, in support of the judgment of the cir- 
cuit court, contends that the deeds of commissioners, and 
the depositions of Chouteau and Paul were properly re- 
ceived in evidence; and that the instructions prayed for 
were rightly refused. 1. The depositions were taken 
within the hours mentioned in the notice; and the appel- 
lee was not required by law to detain the witnesses be- 
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fore the oflicer until the last moment mentioned in the 
notice. 2. The proceedings in partition were in all re- 
spects regular, and the deeds executed by the commission- 
ers according to law: the ground of objection to them 
was not disclosed at the trial, and cannot now be antici- 
pated. 3. The first instruction was properly refused, 
because there was no evidence to justifyit. Theland 
claimed by Mullanphy, is the land conveyed to him by 
the deed of Provenchere, in April 1805, and the com- 
missioners confirm that claim. The deed was not evi- 
dence, nor is there any other evidence that the land con- 
veyed and confirmed to Mullanphy, is that claimed by 
the plaintiff. Besides, both parties claimed under con- 
firmations, and the title of plaintiff is the elaer. 4. The 
entry on the margin of the survey, is not proved to have 
been made by competent authority, nor is it, according 
to the laws then in force, sufficient to defeat a title after. 
wards recognised by the Government. 5. The bare 
possession of Provenchere, as stated in the 4th instrue- 
tion, would not operate a confirmation of the land to 
Provenchere under the act of 1812, nor give title against 
a grant and confirmation to another. 6. All the parties 
to the proceeding in partition, are sufficiently proved to 
be the descendants of Joseph ‘Tayon. Nor was it ne- 
cessarv for the plaintiff to prove any of them to be his 
heirs—that fact is prima facie established by the proceed- 
ings. If there were toomany parties, that cannot de- 
feat the right of plaintiff under those who were rightfully 
parties: if there were any entitled who did not join, the 
burthen of the proof rested on the defendants. 7.— 
Whether there was a reunion ‘to the domain, or on 
abandonment, under the Spanish Government, or not, 
will not avail the defendants—they not having shewn 
any grant or recognition of their clam by that Govern- 
ment, and the land has been confirmed to plaintiff under 
the American Government. 


Opinion of the court delivered by Tompxins J. 

Gamble brought his action of ejectment in the circuit 
court of St. Louis county, against Waddingham, and the 
other defendants were on application, admitted as co-de- 
fendants. Judgment being given against them in that 
court, they appeal to this.—The defendant in error, on 
the trial of the cause in the circuit court, gave in evidence 
an extract from the books of the Recorder of Land Titles 
for the territory of Missouri: by which it appears, that 
an out lot of the town of St. Louis, of forty arpens, was 
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confirmed to Joseph Tayon, in the year 1815. He also 

ave in evidence the following extract from Livre Ter- 
rien, No. 2. (a provincial land book, under the Gvernment 
of Spain.) “I the undersigned, Martin Duralde, in virtue 
of the power with which Don Pedro Piernas, Captain of 
infantry, and Lieutenant Governor of the Establishments 
and other dependant posts of the Spanish Government of 
illinois, has invested me, at the request of the inhabitants 
of this post of St. Louis, desiring that the dimensions, 
courses and boundaries, of the lands which they possess 
in its vicinity, may be determined by a person competent 
and authorised for that purpose, declare to all those whom 
it concerns, that on the requisition of each one of said 
inhabitants, during the autumn of the year 1770, and of 
the spring of the vears 1771 and 1772, (the days and 
months whereof | do not mention, the operations having 
been made by turns, and not consecutively, as to those 
who have possessions distinct frorn each other, and situate 
in different places,) and particularly on the request of Mr. 
Joseph Tayon, I went from my dwelling, situate in the 
said post of St. Louis, to a tract of land of one arpent 
wide, by forty long, belonging to him, partly cultivated, 
and partly fallow, situate in the prairie that touches this 
village, and immediately on one side, upon the domains 
of the King, of one arpent in width, and grazing by its 
extremity the foot of the mound, and bounded on the 
other side by Paul Kiercereau,and on the two others by 
the domain of the King, to survey it.” It further appears 
from the extract, that Duralde finished the survey, giving 
the courses of the lines, and setting stones in the ground 
at each corner. Inthe margin of the book in which M. 
Duralde made this entry, and oposite to that entry, was 
the following memorandum in French, viz: “Reunited 
to the Royal domain from their having been abandoned 
for along time, St. Louis, 4th June 1793, Trudeau.” It 
appeared in evidence that this memorandum was in the 
hand-writing of Jaques Clamorgan, and that the signa- 
ture was that of Zenon Trudeau, then Lieutenant Gov- 
ernor of the province; but that Clamorgan held no office; 
and it did not appear that Tayon had any notice of the 
said entry. The plaintiff then gave evidence of a sale 
of said land among the heirs of Tayon, made by order of 
the circuit court of St. Louis county, on a petition for a 
partition of said land, anda deed made to him as pur- 
chaser at such sale, was given in evidence. 

The plaintiff offered in evidence the testimony of sev- 
eral witnesses taken in depositions, which was objected 
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to, though it was taken within the hours specified in the 
notice, because the defendant had not arrived in time to 
cross-examine them. Pierre Chouteau, one of the wit- 
nesses, states, “that he knows of Joseph Tayon, now 
deceased, having a field lot in the common field, west and 
adjoining to the town of St. Louis, which said field lot, 
containing one arpent by forty arpents, (meaning that it 
was one arpent wide, by forty long,) was situated near 
the place called the Big Mound, and bounded north, as 
he believes, by one Kiercereau—which said lot, with 
others, was surveyed in the years 1770 and 1772, by 
Martin Duialde, by order of Don Pedro Piernas, Lieu 
tenant Governor of Illinois, and at the request of the in- 
habitants: and that he, the deponent, attended Duralde at 
the surveying of said lots, as a student surveyor under 
him. That said 'Tayon did cultivate said field during at 
least twenty-five consecutive years, prior to, and since 
the surveying thereof; and did not cease to cultivate the 
same until the month of May 1780, or ? annee du coup, at 
which time the common fields were abandoned. ‘That 
one Jean Baptiste Provenchere, cultivated a field lot 
situated and lying south of the said field lot of the said 
Joseph Tayon, which said Provenchere ceased to culti- 
vate in said year 1780. ‘That being informed by Mr. 
Rene Paul, that John Mullanphy had enclosed a part of 
the said Tayon’s field lot, he, the said deponent, in the 
presence of the said Rene Paul, told said Mullanphy of it, 
and required him to have said fence removed, but that 
Mullanphy replied that he had purchased said land of 
John B. Provenchere, and would not remove his fence, 
unless compelled by due course of law.” 

Evidence was then given on the part of the defend- 
anis, of a confirmation by the board of commissioners, 
to Mullanphy, under Provenchere, in the year 1809, of 
atract of land two arpents in front, by forty arpents 
deep, situated near the town of St. Louis. From the con- 
firmation,it appears that Mullanphy produced before the 
board of commissioners, a conveyance from the said John 
Baptiste Provenchere to himself for the same, and that 
on the application of Provenchere, testimony to estab- 
lish his claim was received by the board: and several wit- 
nesses produced on the part of the defendants below, 
proved that Provenchere (under whom the defendants, as 
heirs &c. of John Mullanphy, claim,) cultivated for many 
years, a field west of the mound above spoken of, and 
lying near the said mound. From their evidence, it ap- 
pears that Provenchere ploughed nearly from north to 





THIRD JUDICIAL DISTRICT. 


south, and the traces of the furrows yet remain visible— 
that Provenchere had no separate field—that there wasa 
common field, in which many of the villagers cultivated, 
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one of the witnesses among the rest. The plaintiff then Waddingham 


produced Rene Paul, to give testimony to rebut that of 
the defendants. He stated that, “as deputy surveyor of 
the United States, under instructions from the Surveyor 
General, he surveyed the common field lots adjacent to 
St. Louis, the plat whereof had been given in evidence, 
exhibiting the manner in which he surveyed and located 
the severalclaims. That his instructions were to locate, 
first, all the lands for which there were concessions; and 
secondly, those confirmed without grants to suppport 
them. And he was instructed also, to get the necessary 
information for making said surveys, by examining re- 
cords and taking witnesses on the ground: that the con- 
firmations were all furnished him: that he consulted the 
Livre Terrien, (provincial land book, above mentioned) 
and made a plat of the said common field lots, and also 
had a plat from different persons who had claims, Anto- 
ine Riviere, called Bacane, and Rene Dodier, had given 
to T. Hunt, the recorder of land titles,a list of the lands 
in saidcommon fields; and he took the said Bacane and 
Dodier, before he made the surveys, and went upon the 
land, andthey pointed out to the witness the different 
lots in the said common fields, and the owners names; and 
the list so given by them, was the same as that given to 
Mr. Hunt, the recorder: that he took them across the lands 
more than once, and they adhered to the same locations 
of the claims of the persons interested in the common 
fields. Shortly afterwards, the witness surveyed the said 
common fields, but the said Bacane and Dodier were not 
with him then. That in making said survey, he found 
every corner stone of said surveys, except one or two, 
where they ought to have been according to such loca- 
tions of said lands. Said Bacane and Dodier, on the 
occasion aforesaid, showed the land of John B. Proven- 
chere as lying between Lirette and Guion: Lirette’s land 
once belonged to Chancellier. Witness had several con- 
versations with John Mullanphy respecting said Proven- 
chere’s land. Witness told Mulanphy that the arpent 
opposite to the big mound (the same above mentioned, 
opposite to which Provenchere, as was testified, cultiva- 
ted,) was Tayon’s. Mullanphy said he claimed two 
arpents under Provenchere, one under Lirette, one under 
Vein, and one under Moreau; that he would hold the 
two arpents south of the mound by his confirmation; and 


and others. 


Vv. 
Gamble. 





A7l 


OcT. TERM 
1836. 
Pry 


Waddingham 
and others 


Vv. 
Gamble. 


SUPREME COURT OF MISSOURI. 


the land oposite to the mound, he would hold until some 
person should take it from him by law. ‘The land which 
the witness surveyed for Provenchere is south of the 
mound; the north boundary of Provenchere’s land, as 
surveyed by the witness, is five arpens south of the 
mound. ‘That the said surveys were made in August or 
September 1826; that if Provenchere’s two arpens are 
located opposite the mound, as contended for by the de- 
fendants, it would alter the location ofall the tracts north 
and south of it, in the common fields, as made by wit- 
ness, according to the connected plat.” Other witnesses 
were examined, whose testimony it is not material to 
notice here. 

It may be proper to remark, that the two persons Do- 
dier and Riviere, called Bacane, mentioned im the testi- 
mony of Rene Paul, were two of the witnesses produced 
by the defendants to prove the locality of Provenchere’s 
cultivation; and that they refer to the testimony former- 
ly given by them to Mr. Hunt, the recorder, as given at 
an earlier period of their lives, when their memories were 
more accurate. A survey made by the county surveyor, 
was given in evidence: he states that he found no corner 
stones, and givesitas his opinion, “that Mr. Martin Du- 
ralde may have located the Joseph Tayon forty arpent 
lot, one arpent north of where it now stands—its present 
north boundary becoming thereby its south boundary,” 
quoting, apparently asa reason therefor, the language of 
Duralde’s entry in Livre Terrien, viz: “Et immediate 
ment d’ un cote au domaine du Roi, d’ un arpent de large 
et rasant par son extremite le pied de la monticule appellee 
la Grange.” As the lot of Tayon1s located in the sur- 
vey made by Rene Paul, it is bounded on its eastern ex- 
tremity by the foot of the mound, which if the true 
meaning of the phrase “rasant parson extremite le pied 
de la monticule”—translated, “grazing by its extremity 
the foot of the mound;” and this is conformable to the 
survey of Rene Paul above mentioned. If we suppose 
with the county surveyor, that it may have been located 
one arpent further north, then it would not be bounded 
on the east by the mound at all, but the longer sid of the 
parallelogram being produced, would pass on the north of 
the mound, as it is represented on each plat. On this 
evidence the defendants moved the court to instruct the 
jury—tist. That if they believed the confirmation to 
Mullanphy, assignee of Provenchere, covered the land 
claimed by the plaintiff, then they must find for the de- 
fendants. 2.—Thatif they believed that the land in dis- 
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ute, was reunited to the domain of the King by the oer. rerm 

ieutenant Governor, then they must find for the defend- 1836. 
ants. 3.—If they believe that Provenchere was in pos- Wenn 
session of the land in question, and cultivated the same Waddingham 
since the year 1793, and before the 20th day of Decem- nd others. 
ber 1803, then the act of Congress of 13th June 1812, gamble. 
confirmed said land to said Provenchere, or his legal rep- 
resentatives, and the plaintiff cannot recover in this 
case. 4th.—That the plaintiff got no title under Joseph 
Tayon to the land in question by the proceedings in par- 
tition, and the commissioners’ deeds given in evidence. 
5th.— That there is no legal evidence that the parties to 
said proceedings in partition, were heirs of Joseph Tayon 
deceased. 

The first instruction was very properly refused,’ bee 
cause no evidence whatever was offered of the location 
of the land confirmed to Mullanphy; indeed the party Def. in ejectment 
appeared studiously to have avoided interrogating their claimed title to. 
witnesses as the location by the act of Duralde, who was ee Maree we 
appointed to survey, all their questions being directed to Fane P, to whom, 


the location of the field which he cultivated. The field def. contended, it 
had. been confirms 


Opinion of the 
court. 


cultivated by him being inclosed with those of many ?% by the Bonal 
others, and the cultivation commenced many years be- of Comm'rs. but 
fore the survey, and probably before any of them ever offered no evi- 


“ rey oh: sas: @ f the | 
thought of having a survey. It would be probably im- (ence oe oe ad 


possible for any surveyor ever to lay off their separate confirmed—the 
tracts in the shape these lots were surveyed, and at the court did right in 
same time to give to each man his field. The ploughing serail the fas, 
was from north to south, as testified by several wilnesses. that if they be- 
The lots, were except two, one arpen in width from north lievedthe confir- 
to south, and forty arpens long, from east to west. In all oer pea aL ao 
probability the fieldof Mr. Provenchere crossed the lots question, they 
of more than six persons of one arpen in width. Habi- must find for def. 
tation and cultivation were the moving considerations of 
the King of Spain for granting land—all these persons 
had inhabited and cultivated, and thereby substantially 
earned the land, and a compromise must be made. 

Mr. Provenchere accepted his tract of two arpers 
in width, by forty in length. It was confirmed to him 
by the board of commissioners, as surveyed by the au- 
thority of the Spanish Lieutenant Governor: and now he, ia 
contends for land in another place, granted to some anlage aiid 
other person. The court,as we think, committed no er- pitf. to show that 
ror in refusing the first instruction. 2nd. The second the a 
instruction asked, appears most extraordinary. If the ogre, an i 
land in question were reunited to the royal domain by the King of Spain, 
the act of the Lieutenant Governor, it became the prop- reunited to the 

60 
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oct. term erty of the United States, and who shall contest their 
1836. right to give itto whom they please? No error then, we 
wm ~~ think, was committed here in refusing this instruction.— 
Waddingham 3rd. The answer to this is, that Provenchere had land 
andothers confirmed to him in consideration of cultivation &c. and 
that there is no evidence that this is the land: on the con- 
trary, there is the strongest evidence that this is not the 
cemain of the land: Furthermore, there is no evidence of the cultiva- 
Xing by the Liew. tion of this land, after the alleged reunion of the land to 
a the royal domain. Chouteau states that it never was 
title of the K. of Cultivated after “l’ annee du coup,” viz: 1780, when many 
S. having confirm- of the villagers were massacred by the Indians; and nel- 
— to the ther of the other witnesses say that it was. ‘There was 
The court did noerrorthen,in refusing this instruction. 4th and Sth. 
right in refusing If there had been any thing incorrect in the proceedings 
ges: a of the circuit court in the prayer for a partition, the ob- 
tietchaP. jection should have been taken then by some person in- 
eg tothe terested; but this isnot done; and the judgment of that 
epegnedton ant court is not to be reversed by this court ina collateral 
cultivation and Suit. There is no error here then, in refusing these. It 
subsequent confir- was also objected, that the plaintiff finished taking his 
et int for ude depositions before the defendant arrived at the place, but 
—there being no Not pretended that the hour was at an unreasonable time 
evidence to prove of the day, or that the plaintiff began to take his deposi- 
ecient gal tions before the appointed time. We think, then, that no 
consideration of error was committed here. It is the opinion of this court 
cultivationand that the judgment of the circuit court ought to be affirm- 


POSsession was 3 . S 
the land in dis- ed, and accordingly it is affirmed. 


ute, but strong proof tothe contrary. 
The judgt. of the cir. ct. in a suit for the partition of land, will not be reversed by the 
~—— in a collateral suit—objections must come from persons interested. 
epositions taken at the appointed time and place, and at a reasonable time of day, 
are not to be excluded because the party notified to attend did not arrive until the other 
party had finished taking the depositions. 


Vv. 
Gamble. 
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FIRST JUDICIAL DISTRICT.—May Term, 1837. 


Strate v. Exuis. 


1. An indictment framed on the 17th Sec. 8th Art. concerning Crimes 
and Punishments is not vitiated by an omission of the words “for 
money or property” in describing the device that wes permitted to be 
set up—provided they are employed .in describing the games that 
were allowed tobe played on such device, 

Charging the offence in tht alternative, following the words of the 
statute, is not fatal, when the descriptive wordsin the statute are 
synonimous, : 

3. It is unnecessary to allege by whose permission the betting, gam- 
bling, &c. was done, the proprietor of the house where the device 
was kept being responsible for the use made of it. 


Statement of the case made, and opinion of thé court 
delivered by Tompkins J. 


The indictment charges that the defendant did suffer Statement of tho 
or permit acertain gambling device, adapted, devised and ©#s¢. 
designed for the purpose, of playing,a game of chance, 
then and there to be used for the pufpose of gaming,.in 
a certain house then and there occupied by him; which 
said gambling device so suffered or permitted to be used 
us aforesaid, then and there consisted of a.common box 
used as a table, and a pack of eards, with which device, 
idle and ill disposed persons were then and there permit- 
ted to play at cards, and bet money and property on 
divers games of chance, and then and there to gamble 
at said games of chance, &c. ‘The court, on motion of 
the defendant quashed the indictment, and the cause 
comes up on appeal by the State tothis court. The rea- 
sons assigned for quashing the indictment, and now urg- 
ed for affirming the judgment of the circuit court are, 

ist. Because said indictment is uncertain. 

2d. Because it is argumentative, 

3d. Because it alleges the offence in the alternative. 

4th. Because said indictment does not allege that said 

61 ; 
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gambling cevice was adapted, devised and designed fot 
playing a game of chance for money or property. 

5th. Because said indictment omits some of the words 
of the statute that are descriptive of the offence, and 
said indictment is otherwsie informal, &c. 


T. C. Burch for defendant. 

If the indictment were framed on the 18th section of 
the 8th article of the act concerning crimes and punish- 
ments, late R. C. 208, evidence of the facts set out in the 
indictment, it is believed, would sustain it; but the face 
ef the indictment clearly shows that it was framed 
upon the 17th sec. of said article; which provides “that 
every person who shall suffer or permit any gaming table, 
bank or device prohibited by the preceding provisions, to 
be set up or used, &c. &c.”” Now the devices prohib- 
ited by the preceding provisions are: “A. B.C. Faro, E. 
O. Roulette, Equality or any kind of gambling table or 
gambling device, adapted, devised and designed for the 
purpose of playing any game of chance for money or 
property.” ‘Theindictment does not allege that the de- 
vice mentioned was adapted, devised and designed for 
playing, &c. either for money or property, although those 
words constitute part of the description of the offence 
given by the statute, and that omission is fatal—1 Chit- 
ty’s Crim. law, 235-6 top paging. ‘The indictment 
charges that the defendant suffered or permitted. Now, 
either to sufler or permit constitutes the oflence; and it 
is believed to be indisputable law, that either the one or 
the other should be charged separately or both jointly, 
by substituting the copulative for the disjunctive con- 
junction. 

The indictment alleges that with said device, &c. idle 
persons were permitted (without alleging by whom) to 
play at cardsand bet money and property, &c. and to 
ramble at said games of chance or gambling device.— 

he indictment is uncertain, because it does not, except 
by inference, allege who permitted, &c. and because it 
does nut appear whether the betting was at the game or 
at the device. 


J. Wilson on same side. 

It will easily be seen by examination of this indiet- 
men, that it charges ne offence known to the statute.— 
The statute says he that shall “set up or keep any gaming 
table, &c. shall be liable.” Now, it is not said that he 
done the one or the other, either that he set it up or kept 
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it. Nor is it said that he permitted any person to play say TERM 
on the table, and the playing may have been permitted 1837. 
byhim. Again itis said that persons were permitted to Wwen—w 
play at cards and bet money or property, on divers State 
games of chance. Now, the playing ought to have been 
shewn to have been upon some of the tables mentioned 
in the statute. For these reasons, it is believed the 
judgment of the circuit court in quashing the indictment 
will be affirmed. 


v. 
Ellis. 


Opinion of the court delivered by Tompxins J. 

This indictment is framed on the 17th section of the opinion of the 
8th article, concerning crimes and punishments, by court. 
which it is provided that any person who shall sufler or 
permit any gambling table, bank or device, prohibited by 
the preceding provisions, to be set up or used for the 
purpose of gaming in any house, building, &c. to him 
belonging, or by him occupied, &c. shall on conviction, 
be adjudged guilty of misdemeanor, &c. The points 
made by the defendant are: 1st, that the words used as 
descriptive of the offence are not sufficient, and that the 
omission to use all those used in the statute is fatal. 2d. 
That the indictment is too uncertain in charging the of- 
fence, viz: in stating that the defendant suffered or per- 
mitted &c. 3d. That, in the indictment it is alleged that 
idle persons were permitted to"play, bet, &c. without 
alleging by whom they were permitted, and because it 
does not appear whether the betting was at the game or 
at the device. 

1. The want of accuracy specified under this point 
is, that in the indictment, it is not alleged asin the stat-;02,(mdictment 
ute that the gambling device was adapted, devised and 17th sec. 8th Art. 
designed for the purpose of playing any game of chance pt sina ‘ 
for money or property; and to support this point, 1 Chit-jciments is not. 
ty’s criminal law, page 235-6 is cited. Nothing on vitiated by an 
either of those pages is found to support the point here omission of the 
made. The general rule,as it is expressed in a case sey 
(Vaughn v. The State) decided at Palmyra at the last scribing the de- 
April term, is that so many of the words used in the stat- vice that was per- 
ute to describe the offence as are necessary Shall be used jr i vtued 
to state it in the indictment. ‘That case is not before us they are employ- 
now, nor are the authorities withm our reach. It seems a — ae 
tous amply sufficient to say that the defendant permit- wore allowed to 
ted a certain gambling device, adapted, devised and de- be played on such 
signed for the purpose of playing a game ef chance, with- device. 
out adding, as in the statute, these words “for money or 
property.” Inthe indictment they are wholly useless, 
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may Tram except for charging that the defendant did permit per. 

1837. sons to bet or play for money or property. The mere 

ow gs wee a device in one’s house is no offence against 

State law. “Bets may be made onany game of chance, and 
probably many persons keep the tables or devices in 
their houses who never intended that money or property 
should be bet on them.” The proof that they are kept 
for the purpose of playing games of chance for money 
or property on is, that some persons are permitted to 
play for money or property on such devices. 

2. Thesecond point is, that the indictment is too un- 
certain, in stating the defendant was suffered or permit- 
ted. This court isdisposed to regard those two words 
as having here precisely the same meaning. ‘The writer 
Charging the on aslost his labor in using both of them, as it seems to us, 
fence in the alter- When one of them would have served his turn as well, 
et a In the page of Chitty’s criminal law above referred to, 
tae. sa not fatel, (P* 236) it is said that an indictment stating that the de- 
when the descrip- tendant “murdered or caused to be murdered” is bad, 
tive words in the because toc uncertain—because the defendant is not in- 
eucus. »™ formed against which charge he is to be prepared to de- 

fend. But surely the defendant in this indictment could 
not with a grave face say he did not know whether he 
should defend against suffering or against permitting idle 
and ill disposed persons to play, &c. 

3. The third point is, that it is not stated in the in- 
dictment by whom these idle persons were permitted to 
bet, play, &c. It is charged in the indictment that the 

It is unnecessary defendant permitted ‘this gambling device to be kept in 
to allege by = his house, and we must hold him answerable for the use 
stink gauiiities made thereon of it. If he imployed an agent to super: 
&c. was done, the intend it, and he permitted playing &c. the defendant 
roprietor of the adopts his acts and is rightly charged as the principal. — 
device was kept tis the opinion of this court that the circuit court 
being responsible committed error in quashing the indictment. Its judg: 


for the use made ment ig therefore reversed and the cause is remanded, 


Vv. 
Ellis. 
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Tue Strate v. Heatuerzy. 


The State has no right of appeal incriminal eases, when the defend- 
ant has been acquitted of a felony by the verdict of a jury. 


APPEAL from the circuit court of Ray county. 


Wood for appellee. 

The defendant in this court moves the court to dismiss 
the appeal, and assigns for cause: 

ist. That the law does not allow to the State the 
right of appeal. 

2d. That there was no affidavit to authorize the 
grant of appeal. 

Under the head of “Practice and Proceedings in crim- 
inal cases,” article 8, sec. 1, it is provided, that in all cases 
of final judgment rendered upon any indictment, an ap- 
peal to the supreme court shall be allowed, &c.—This 
provision is general and does not seem to confine the 
right of appeal to one party or theother. Buta further 
examination of this article will show that the Legislature 
did not contemplate an appeal at the instance of the 
State—see sections 3,4,6, 7, of the same article. The 
seventh section provides that in all cases, except when 
the deft. is under sentence of death, or imprisonment for 
life, he may be let to bail. Suppose a defendant acquitted 
in a case which in the event of conviction would have 
been within the exception contained in this section, 
would the court detain him in custody, let him to bail or 
dischargehim? ‘The statute is silent. If the Legisla- 
ture had intended to give the State the right of appeal 
and the supreme court the power to reverse the judgment 
of acquittal, and put the party again on his trial, they 
would have provided some means for his safe keeping.— 
The inference from the fact that they have not done so is 
conclusive that they did not intend to give the State an 
appeal from a final judgment of acquital. The 9th sec. 
of the same article also supposes judgment given and 
sentence pronounced in all cases where an appeal is al- 
lowed. ‘The 11th and 13th sections direct what proceed- 
ings shall be had in the supreme court. The 12th sec- 
tion goes far tosupport the position that an appeal is 
allowed the State. This section (and it is general in its 
terms and application) directs that if the judgment shall 
be affirmed, the supreme court shall direct the sentence 
to be executed,—and this section supposes (as does all 
the others) that in all cases taken up there has been a 
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sentence. Taking this article altogether, if there be 
doubt about the proper construction, the court will de- 
termine against a right of appeal in the State. First, 
because it endangers the personal liberty and even life 
and limb of the citizen under circumstances in which 
before its passage he was free from all liability to be pros- 
ecuted. Secondly, because the right of appeal in the 
State would be an innovation on the common law. At 
the common law, the jury has the power to find a general 
verdict of not guilty, and this even against the law and 
evidence, and the courts have no power to disturb the 
verdict, and from such verdict there is no appeal.— We 
ought to construe with great strictness any statute mak- 
ing the slightest encroachment on the trial by jury—it is 
a mode of trial the peculiar boast of the common law, and 
by our own constitution it is expressly declared that “the 
right of trial by jury shall remain iviolate,” and this 
constitutional provision was no doubt intended to adopt 
the common law jury with all its powers. 

But if on appeal our courts are permitted to reverse 
judgments, and set aside verdicts in criminal cases, the 
powers of juries will be materially injured. It is not 
pretended that it is not the province of the courts to 
pronounce as to the law, but that a jury has the power, 
right or wrong, to find a general verdict of not guilty, 
and there isno power to set it aside. 

And further; if it had been the tention of the Legis- 
lature to allow an appeal to the State, and to empower 
the courts to reverse for error, on the trial committed by 
the court or jury, they would have authorized a new 
trial at the instance of the State. 

To help out the construction urged I will add the fur- 
ther constitutional provision, that the accused shall have 
a speedy trial, &c. and this too, accords with the policy 
of the common law, which not only did not permit the 
accused to be delayed, and harrassed by new trials and 
appeals, but would not even allow the Attérney General 
toenter a nolli prosequi after the jury was sworn—see 
ist Chitty’s crim. law, 390, 3 crim. laws of Ky. page 51, 
last article Con. digest Title Pleading (page not remen- 
bered.) But to conclude, it is expressly provided by our 
State constitution “that no person after having been once 
acquitted by a jury, can for the same offence be again 
put in jeopardy of life or limb;’’ and so far did the fram- 
ers of that instrument go in their views of what wasa 
putting in jeopardy of life or limb, that they thought it 
necessary in order to prevent a wrong construction, 
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specially toexcept.the case whena jury cannot agree may TERM 
befure the end of the term, and provide that in suchcase _—1837. 
the court before which the trial is had, may in its discree >" 
tion discharge the jury, and commit or bail the accused, _— Williams 
for further trial. The State. 


Mc’Girg J. delivered thre opinion of the court. 

In February, 1836, an indictment was found against 
Heatherly for the murder of one Dunbar. On the trial, 
the Circuit Attorney offered one Hawkins an accomplice, 
to give evidence in behalf of the State. Several ques- 
tions were propounded to the witness, who stated that 
he could not make any answer tothe same without 
criminating himself. ‘The court informed the witness 
that if such was his opinion he was not bound to make 
any answer to the questions. The Cireuit Attorney 
then offered to enter a nolli prosequi. The court re- 
fused to permit this to be done. The jury then gave a 
verdict of acquittal. The State brought the matter 
here by an appeal. Mr. Wood, for the defendant, moved 
the court to quash and dismiss the appeal, on the ground 
that this court has no jurisdiction of the case. To sup- The stato has no 
port his motion, he has referred us to the 10th section of "8ht of appeal in 
the 13th art. of the constitution of the State, which whcre the defend- 
says “that no person after having been once acquitted by at has been ac- 
the verdict of a jury can for the same offence be again fy'ihe verdict of & 
put in jeopardy of life or limb.” We are of opinion, as jury. 
the acquittal appears by the record, that no court can 
have any jurisdiction of thecase. By the constitution, 
the verdict is a perpetual bar, no matter whether right 
orwrong. Wearetherefore of opinion, the motion to 
dismiss the appeal ought to be sustained, at the costs of 
the State. 


— No 
Wiuims v. Tue State. 


By the 29th and 30th Sec. "9th Art. of the Act concerning crimes and 
punishments, the jurisdiction of the circuit ceurt over offences pun- 
ishable only by fines not exceeding a hundred dollars, is taken 
away. Such offences are therefore not indictable. 


Statement of the case made, and opinion of the court 
delivered by Tompxins J. 


This was an indictment found at the February term iceiinies of a 
of the circuit court of Carroil county, for the year 1836. case, 
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may term Lhedefendant is charged with betting at a game of 

1837. chance, under the 16th section of the 9th article of the 
wane §=Act concerning Crimes and Punishments, in force the 1st 
Williams | December, 1835. The defendant demurred to the in- 


Vv. 
The State. 


dictment, and the court overruling the demurrer, sen- 
tenced the defendant to pay a fine of five dollars. 


For appellant, 7’. C. Burch and John Wilson. 
By the 29th and Tomrains J : 
30th sec. 9th Art, Lhe section above referred to provides that every 
of the Act con- person offending, &c. shall be adjudged guilty of a mus- 
cerning Crimes demeanor, and be punished by fine not exceeding twenty 
the juriediction of Collars. By the 29th section of the 9th article of the 
the circuit court Same act, it is provided, that when any offence a 
over offences pu ble by fine only, and such fine is limited to one hundred 
ishable only 2Y , dollars, shall be committed by any person other than a 
ing ahundred Slave, such fine shall be recovered by action of debt, to 
ee — the use of the county, before any justice of the peace of 
fouens are there. the county in which the offence is committed. It seems 
fore notindicta- to this court, that the Legislature by giving the action of 
able. debt before justices of the peace to recover. fines im- 
posed under this act, for the commission of offences not 
punished by imprisonment, nor by a fine amounting to 
more than one hundred dollars, meant to exclude the 
criminal jurisdiction of the circuit court. The strong 
language used in the 30th section of the 6th article of the 
same act, seems to confirm us. rather in this opinion. 
By that section it is provided, that the circuit courts shall 
have exclusive original jurisdiction in all cases of felony, 
and of all offences not herein expressly declared to be 
cognizable before a justice of the peace. The judgment 
of the circuit court, is therefore, reversed with costs. 


eet 6 


Hem v. Witson. 


The omission by pltf.in assumpsit, to state in the declaration his ex- 

cuse for not performing part of the agreement, is cured by verdict. 
J. Wilson for appellant. 

ist. Doct. Jennings, the man who alone heard the 
contract, stated the contract as it was, and consequently 
the jury found the verdict contrary toevidence. There- 
fore, we insist the court erred in refusing a new trial.— 
See Clemens v. Laveille and Morton, 1st sem. anl. part 
Mo. Repts. 80 and a case decided at last term of this 
court from Callaway, King v. » (not published.) 

2d. The second point we insist upon is, that the 
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courterred in refusing to give the 8thand 9th instruction 
asked by the deft. (see page of the record 20,)—See 1 vol. 
Chitty’s Pleading 309;—see 1 303, Let.dig. 211; see 58, 
llarrison v. Tay lor, 4 Bibb, 1, Handly~ Ws Moorman. 
‘The reasoning on which they were asked is this: The 
proof shows c learly and without dispute that there 
were two places of some width in the head race not dug 
at all, and this the witness says was left undone by an 
after request of the defendant. Now we say if that be 
te fact, it ought to have been stated in the declaration, 
and then we would have come prepared to dispute this, 
and would not, as now, be taken by surprise: but now 
the issue Is, did he dig a ditch of sufficient width and 
depth to carry the water to the still house, as the plain- 
til has alleged in his declaration, and which he said he 
had fully done and completed on his part, but when his 
proof comes there are two places in the ditch not touch- 
ed; andnow he says we agreed to dig them ourselves. 
There is no rule of law more plain or better settled, than 
that the allegation and proof must agree; here they do not 
—there is one contract charged and another proved. 


Leonard, for appellee, relied upon the following points, 
in support of the judgment: 

First point.—There was a substantial performance of 
the contract on the part of the appellee. 

Second point.—The contract was not complied with on 
the part of the appellee; vet as the appellant dispensed with 
a strict performance, the appellee was entitled to recover, 
upon the general contract, and if he were so entitled, the 
court will not now reverse the judgment, because the ap- 
pellant declared, after all the evidence was given, that he 
abandoned all the counts except the special counts. 

Third point.—The verdict was warranted by the evi- 
dence. 

Statement of the case made, and opinion delivered by 
McGirk Judge. 


Wilson brought an action of assumpsit against Helm 
in the circuit court of Lafayette county. The declara- 
lion contains two counts, and special agreement to dig 
certain ditches for a millrace. ‘There was also another 
count in the declaration in indebitatus assumpsit. On 
the trial the plaintif! declared in open court that he aban- 
doned the count. It appears by proof that the work had 
all been performed except two places, each large enough 
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may Term for a wagon to pass over the ditch, which places were 

1837. proved to have been left at the request of the defendant, 
a= == he promising to dig out both places himself. The de. 

Helm fendant asked the court among other things, to instruct 
the jury, that if they believed that after the original 
contract was made, the parties altered that original con- 
tract so as to leave a part of the head race to be dug by 
the defendant, and that the plaintiff did not dig out the 
same, then they must find for the defendant. The court 
refused to give this instruction. The plaintiff had a 
verdict. ,The refusing to give this instruction is the only 
error complained of. 

The case as it stands, does not come within the princi- 
ples of this case as decided May term of the court last 
year. In that case it was laid down, that where the par- 
ties altered an agreement, then the part unaltered and 
the new matter substituted would form the agreement 
which should be declared on as such. As the case now 
stands, it appears to us that the agreement was not al- 
tered, but that the defendant dispensed with part of the 
performance, and furnished the plaintiff with a good 
excuse for not performing the whole of the agreement. 
Now where the plaintiff has a good excuse for not per- 
forming all or any part of the agreement, it is his duty to 
show that excuse in pleading, but if he will neglect to do 
so and yet will prove it on the trial he may recover. In 
this case the plaintiff did prove his excuse for not dig. 
ging all the ditch according to the special contract. 

By the 7th sec. of the 6th art. of the act to regulate 
The omission by practice at law, it is declared in No. 9 of the section— 
pitt. in assumpsits (R, C. 468) that where a verdict shall have been rendered 
larationhiscx- in any case, the judgment thereon shall not be reversed 
— —— forany of the following defects: “Ninth; for omitting 
is aes aicieinbs: any allegation or averment without proving which, the 
is cured by ver- triers of the issue ought not to have given such a ver- 
dict. dict.” The omission in this case was the failure to allege 

the excuse for non performance, and not a failure to state 
the contract truly. The statute covers the case; as to 
the new trial,it was rightly refused. Judgment affirmed 
with costs. 


v. 
Wilson. 
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Baker v. Wrtcu. 


1. The grantor of a deed, attacked for fraud, may give evidence to 
sustain it—former opinion on this case overruled. 

2. To impeach a voluntary conveyance as fraudulent, it must be 
shown that the grantor was largely indebted a: the time conveyance 
was made. 


Statement of the case made, and opinion delivered by 
McGirx Judge. 


Jacob Baker brought suit in chancery against John 
Welch. The bill charges, that in the year 1814, John 
Welch, the father of the defendant, became indebted to 
Baker in a large sum of money, about the sum of twelve 
hundred and seventy dollars, for which Welch gave to 
him to secure the payment, three several notes, payable 
afew days after date. 

John Welch, sen. died intestate in 1829 or 1830, and 
one Wolfskill became administrator on his effects. In 
Nov. 1830, the complainant obtained from the county 
court of Clay county an allowance of his debt against 
the effects of Welch deceased, in the hands of the ad- 
ministrator: that this allowance remained unpaid for want 
of assets. ‘That Welch died possessed of large property 
and that large debts were owing to him, and among them 
a debt was due at the time of his death from one Richard 
Gentry of Boone county, for about the sum of $1200, 
which was secured by a mortgage on a lot in the town 
of Columbia; and that after the death of the intestate 
the defendant Welch, without any lawful right, collected 
the said debt of Gentry, together with the interest 
thereon, and appropriated the same to his use, pretending 
the mortgage was in his name and to his use. ‘The bill 
charges that if said mortgage was executed to the de- 
fendant Welch, he paid nothing for it, and that it was 
done to defraud the creditors of Welch senr. The bill 
charges that at the time the mortgage was made the in- 
testate was largely indebted; and that complainant’sdebt 
was due and owing to him before and at the time the 
mortgage was made &c. The bill prays that Welch the 
defendant may be compelled to discover &c. and that he 
may be compelled also to pay the debt of the complain- 
ant &c. 

The defendant by his answer admits that his father 
died as stated in the bill; he admits that the intestate died 
possessed of large personal property; he denies that the 
complainant had any such debts due to him from the in- 
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festate as set up by the bill, and calls for strict proofon 
that point; he says he does not know that his father ev- 
er had any such debt due from Gentry as alleged, and de- 
nies that he ever collected any debt due to the intestate, 
or had any of his effects after his death. ‘The amended 
bill charges that sometime before the death of the in- 
testate, Richard Gentry was justly indebted to him in 
the sum of $1000. Thaton settlement the intestate 
requested Gentry toexecutea note for the same to the 
detendant, who is the son of the intestate, and that the 
intestate also requested Gentry to execute a mortgage 
ona lot of land to secure the payment to the defendant, 
which Gentry did. ‘The bill charges that the defendant 
had no right to the money in any way, and that these 
writings were procured by the intestate with the inten- 
tion and for the purpose of defeating his creditors; that 
the intestate was at the time largely indebted, among 
which debts were those of the complainant—and, the 
amended bill also charges that the notes were in trust for 
the intestate. ‘That on the death of the father, the son 
collected the money of Gentry; and that the debt of the 
complainant was due, and while many others were due, 
the intestate without any valuable consideration con- 
veyed to the defendant large amounts of money, goods, 
and lands, to defeat his creditors; and that the son still 
holds the same, in prejudice of the creditors of the de- 
ceased. ‘To this amended bill, the defendant answers, 
and says that before the death of his father, Richard 
Gentry was indebted to the intestate in about $1000, 
and that the intestate procured Gentry to execute sever- 
al notes to thisdefendant payable at different times; and 
to secure the payment of all the money, the intestate 
procured Gentry to make a mortgage to ‘the defendant 
on two lots in Columbia. The defendant then chi urges 
the fact to be, that at the time of making the notes and 
mortgage his father was largely indebted to him: thatis 
to say, inthe sum of $400, fora negro woman which he 
let his father have in 1822 or’23, and that the father was 
also indebted to him in the sum of §400, for a crop of 
corn made by the de‘endant and sold to the father at the 
Council Bluffs, in the year 1824; and in the farther sum of 
$200, money loaned by the defendant to his father in 
1824, and that the Gentry debt was passed to him to 
pay said several debts. ‘The answer admits the defend- 
ant has collected the same. 
This answer insists on the former answer being made 
a part of the new answer. The answer further alleged 
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that in the year 1823, the defendant received of his fa- 
ther, when he was perfectly solvent, 2 negro woman by 
way of advancement. The defendant farther says he 
has been informed, and believes the complainant’s debt 
has long since been paid. A replication was filed, the 
cause was heard on bill, answer exhibits and depositions. 
The complainant gave in evidence the record of the 
county court of Clay county, amounting to about$1200, 
but gave no other evidence as to the existence of 
iis debt. On the hearing the defendant gave in evidence 
the deposition of his mother, Elizabeth Welch, who 
proved that about the year 1824, John Welch senior, 
contracted with the defendant and one Balnore to raise 
acrop of corn at the Council Bluffs for him, for which 
the father agreed to give them whatever the crop of corn 
would bring; and that the intestate received the whole 
crop raised by both, which was estimated by him and 
Balnore and the defendant to be eight hundred bushels, 

and was sold by the intestate at the Council Blufls atone 
dollar per bushel. That the intestate settled with Bal- 
nore for his part, and gave him therefor a negro woman 
and child; and that the intestate never, to the knowledge 
of the witness, paid the defendant any thing; and wit- 
ness, in the lifetime of the intestate, heard him say he 
had transferred to young Welch theG entry debt, in pay- 
mentof the corn debt and other debts. ‘The witness 
also swore, thatshe knew Welch the father owed the 
defendant $200 for borrowed money, and §400 for a ne- 
cro woman. ‘The plaintiff proved by one John Balnore, 
that he (Balnore) become acquainted with John Welch 
the defendant in 1822; that he was then about 18 vears 
of age. ‘That the intestate and the defendant lived at 
the Council Blufls, and in 1823 they left there. That 
the son had no farm of his own—worked with the wit- 
ness and the intestate’s other hands in the crop some- 
times, and atother times helped to butcher. Says the 
defendant had a couple of horses, and had no other prop- 
erty known to witness—thinks that in 1823 or ’°24, the 
defendant bought of one Fry a horse, for $110, and the 
father sent the witness to tell F ry he had better take the 
horse back, as the defendant had no cattle and was under 
age; and that intestate would not pay the debt for his 
son. Witness knows the defendant hada negro boy 
which his father gave him when he got married, and 
knows of no other property ;—he heard and knows noth- 
ing of the defendant owning a negro girl about that time. 
Witness does not know the defendant had any interest 
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inthe crop. The witness sold the corn and delivered 
the proceeds to the father. Witness farther says, that 
about a year after the death of the intestate, he had a 
conversation with the defendant in regard to the Gentry 
debt, in which the witness advised the defendant to keep 
the debt, as he suspected Wolfskill did not intend to do 
what was right. The defendant said he intended to give 
it up to Wolfskill, as he did not think it justly belonged 
to him. 

One Baxter says,in the summer of 1825, he supposes 
the defendant was about 20 or 21 years of age; he did not 
know of him having any property of consequence— 
at that time defendant was going to school. Another 
Witness was examined as to the amount of the intestate’s 
property in or about the years 1824 and 1825, which ap- 
to be of the value of several thousand dollars.— 

pon this evidence, the court dismissed the bill, and the 
complainant now seeks to reverse that decree. 


J. Wilson, for appellant— 

The question is upon the competency of Mrs. Welch's 
deposition, who is the mother of the defendant, and who 
at the date of the transactions of which she speaks, was 
the wife of the said John Welch senior, who was a par- 
ticipant in the fraud charged upon the defendant. Itis 
administered that, ifin this proceeding, John Welch sen. 
would be a necessary party to this bill then, that she can- 
not be a witness now. That he would have been a ne- 
cessary party if alive, is most clear to me; and I very 
much doubted when the suit was brought by Messrs. 
Reesand Atchinson, whether the administrator ought 
not to have been a party; and the reason why he was 
not made a party, was in consequence of the fact which 
we alleged in the bill as an excuse—was that he had fully 
admitted and finally settled the assets which come to h's 
hands, and nothing was left for us; and this excuse was 
given in the billin consequence of the authorities now 
cited. See Maddox 178, 192, 193; Cooper,s Equity, 35. 
These authorities most clearly show a rightin sucha 
case as this to fail to make the administrator a party; but 
for this I hoid that Wolfskill, the admr. of John Welch 
senr. ought to have been aparty. That John Welch 
senr. if alive, most indubitably must have been a party. 
In the ist place, it isa general rule that all persons in- 
terested in the subject matter of the suit-—see 2 Maddox 
179, 180—-see Cooper’s Eq. 33, this is clearly the gener- 
al rule, subject however to some exceptions. Now, that 
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John Welch senr. if alive, is interested in the subject of 
this suit, cannot, it seems to me, be disputed. It is laid 
down, 1 J. C. Reports, 339, and 2J. C. Repts. 394, that 
assignees of an insolvent must be made parties as well 
as himself, although in that case first cited, his assignees 
had resigned to the insolvent; and from all the reasoning 
in the books, in relation to parties to a suit, it is clear that 
John Welch senr. ought to be a party: he ought to be 
brought into court for the purpose of enabling the de- 
fendant John Welch to disprove the existence of the 
debt, or that it was paid if ever it existed. John Welch 
junr. may have been ignorant of the facts in relation to 
the creation or the discharge of the plaintiff’s debt. In 
reason he ought to be brought before the court to assist 
Join junr. in showing there was no debt. Suppose 
John Welsh, senr., had never signed the bond, or that he 
was an infant, or that he delivered it as an escrow, or by 
duress, or that it was since paid off, although it may be 
within the power of the deft., John Welsh, junr., to set 
up these defences, (yet this is doubted in particular, as 
to infancy the right to plead, that is laid aown to be per- 
sonal) yetit cannot be supposed, that John junr. could 
be as well informed and provided with facts to prove 


these defences as John Welch senr., and therefore, thé 


Court would, most assuredly, require him to be a party 
and would require of the pltf. to bring him for that pur- 
pose. There is another and clear reason why John Welch 
sen. should be a party, it is this: the conveyance of the 
Gentry debt is shown to be voluntary and to have been 
made by a father, who was indebted at the time to a son, 
this is always looked upon as a fraud on his creditors, 
see Maddox 275, 274, and so we have a right to go 
against the property to pay our debt, but yet we have 
no right to disturb this conveyance, if the father is able 
to pay it-himself, nor to take any more of it than will 
make up the deficiency that the old man may be unable 
topay. See Maddox 280, (side paging) of course the 
old man ought to be before the Court to see how far he 
is unabieto pay. In the cases in 2 J. C. Reports, 283, 
4 Johnson’s, C Reports, 671, 682, 687, all cases of 
creditors filing bills to set aside fraudulent and volunta- 
ry assignments of property by a debtor, and in all those 
cases the debtor is made a party, which shows clearly 
that in Chancelor Kent’s court 1t was considered neces- 
sary. If there was time allowed, I could advance many 
more reasons and, as [ believe, authorities in support of 
this position. In 4 J. C, Reports, 116, it is laid down 
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by Kent that a co-admr., who was charged with a fraud 
in e:nbezzling assets andnot accounting, ought tobe made 
aparty and that too where the fraudulent conduct of the 
one not made a party, appeared only by the plea of the 
other madea party. If Mr. Leonard says any thing about 
the case being sent back,upon the ground ‘that there i is 
no evidence to show a debt (which | “believe he is not to 
do) as it was upon thecompetency of Mrs. W. testimony, 
that he wished to filehis motion. If that should be ques- 
tioned, | can show from authority, that when a matter, 
laid in the bill as being within the knowledge of the de- 
tedant, he must answer it specifically and not generally, 
if he does the latter the specific allegation is taken at the 
hearing as true; this has often been “decided in Ke ‘utucky, 
New York and in the U.S. Supreme Court. Now see 
3 Bibb, 466, 539, 1 Bibb, 175, taken from 2 Pyrtle, 260, 
3 Monroe, 187, 2 Bibb, 69, taken from 2 Pyrile, 258, 3 
Marshal, 6, upon looking into the bills and answers of 
this case, it will be seen that there is a specific charge of 
the debt, in the first bill it is net charged as being with- 
in thedefts. knowledge, but in the second itis. Now 
mn his first answer (as | believe, for 1 now have not the 
answer before me) he only makes a general vague denial, 
but in his second answer he does not prete nd to deny 
that tliere once existed a debt, (except by setting up his 
first answer) but contends that it was paid. Nowif the 
debt once existed, ({maintain he does not deny it) then 
the bill ought not to be dismissed, and what he says 
about the payment of the debt in the second answer, is 
inconsistent with the idea that Mr. Leonard wished to 
make out that there was no debt at all, for the court 
wil perceive that an answer is not evidence unless it is 
responsive to the bill. Now we did not allege thatit 
was paid, but that the debt was created by the execution 
of the bond,giving day and date, and which we allege 
was known to the defendant; then he tells us that it has 
been paid, this is aflirmative on his part, and requires 
proot from him, but at the same time this er answer 
is based upon the truth of our allegation that the debt 
once existed. ‘Then in setting up the Ist answer, in 2d 
must be understood as an abandonment of even the gen- 
eral denial of the original existance of the debt, which 
in the first answer would have been entirely insufficient 
if, as in the amended bill, it had been alleged in the or- 
iginal bill, that the defendant knew of original existence 
of the debt. See 1J.C. R. 103, W oods, vs. Morall, 302, 

3 J.C. R. 297, 5 J. C.R.247; see same 245, when like the 
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present case John, junr., must raise at the hearing by 
proof of the presumption of payment. 


Leonard, for appellee, relied on the following points 
and authorities: 

First point.—After the hearing of a cause is com- 
menced, a party cannot demand as amatter of right, that 
issues of fact be made up and tried by jury.—Rev. 
Laws of 24 and 25. ‘Title, “Practice in chancery,” 
sec. 26. : 

Second point.—A party cannot, as a matter of right, 
examine witnesses orally upon the hearing, after an order 
in the cause that the testimony be taken in oan nil 
Rev. Laws of 1825. ‘Tit. “Pracice in chancery,” 
sec. 27; and ifany such right exist, the refusal of the court 
to allow it to be exercised in the present inst: ince, could 
not have prejudiced the complainant,as he expressly pro- 
posed to prove, orally, the same facts, and no other, thi it 
were already in proof by the deposition of the witness he 
proposed to examine. 

Third point.—-The first interogatory to defendants. 
Witness [ Mrs. Welci] is not leading. I Stark. Uv. 123, 
124, Nicholls og 1Stark. N. P. cases,.81, cited 
in note to 1 Stark. Kv. 123, 124: and if it be there was 
no previous motion to ephiene the answer for that 
cause, and theretore the oljection upon the hearing was 
properly overruled. 

Fourth pointe-Mrs. Welch (the grantors’ widow) is 
a competent witness forthe defendant. 1st. She is not 
disqualified by interest,2 Stark. Ev. 746, -~ page) 
Bent Vs. Baker, 3 ‘Term Reports 32, Paul vs. Brown, 6 
Esp. Cas. 24, (cited in note (0) to 2Stark. Ev. 7 770 (side 
page) Foster vs. Wallace 2 Mo. Reports, 236, 239. 2d. 
Nor excluded by the policy of the law, founded on the 
relation of husband andwile. There are three classes of 
eases to which the rule of exclusion, founded on this re- 
lation,is applicable, 2Stark. Ev. 707, (side page.) 

Ist. Where the husband or wile is a party to the pro- 
ceeding. Here the rule of exclusion is universal both in 
civil and criminal cases, 2 Stark. Ev. 400, (side page.) 

2d. Where neither of them is a party, but one of 
them isinterested in the result of the proce eding. To 
this class (the interest of the husband and wife Seing m 
legal contemplation identical) the rule is, that if one be 
incompetent on the score of interest, the same interest 
operates to the exclusion of the other, subject to the 

same limitations, 2 Stark. Ev. 708 (side page.) 
63 
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3d. Where neither of them isa party or interested in 
the result. In allthese cases both husband and wife are 
competent witnesses, 2 Stark, Ev. 709, (side page.) 

There are two other rules of exclusion, founded on 
the relation of husband and wife; these relate, however, 
not to the competency of the witness, but of the matter 
to be communicated. 1st. Neither can directly crimin. 
ate the other; 2d. nor disclose any matter of confiden- 
tial communication. 


In the case at bar, the husband was nota party to the 
suit nor interested in the result, and the objection taken, 
was to the competency of the witness and not to the 
matter communicated. 

It is also objected, to the competency of Mrs. Welch 
as a witness for the defendant, that the grantor in an im- 
peached conveyance is an incompetent witness in support 
of the fairness of the transaction, and the husband being 
disqualified on this score, the wife is also excluded. 

Both propositions contained in this argument, are con- 

roverted. 

There is no rule in the law of evidence, declaring that 
the grantor in a conveyance, attacked as fraudulent, is 
an incoi ,peter nt witness in supp rt of the fairness of the 
fheneerticn, 


‘Vhere are only fovr objections to the competency of 
; Want o lerstandmg; 2d. defect 

iy of charac er, and 

awrence J. 8S. Jour- 


licep criminis Is a 

criminal cases, 2 

1 Was Introduced 

of Walton vs. 

lecided thata 

li written 

vasa 

the same 

d while 

0: tes, it has 

been expressly y confined in t tes it has been 

adopted to neyotiah/: py iper ac tually n neg rotiate dy ‘Towngend 

vs. Bush, 1 Com. Rep. 260; Haig vs. mee Rep. 
Con. Court 423, 2 Stark. Ev. 297, note (2. 

But even the rule in Walton VS. Shaliy does nof 

touch the case at bar, nor furnish any countenance to 

‘ha rnle of exclusion. new insisted upon for this com- 
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planant. The rule there is, that a party to a written in- 
strument shall not be admitted to prove the invalidity of 
the instrument, not that he is incompetent to prove the 
legality of the transaction, but the precise question now 
at bar, has been expressly decided, both in New York 
and Kentucky; and in both these States it has been di- 
rectly determined, thata grantor in a conveyance im- 
peached as fraudulent, 1s a competent witness to disprove 
the fraud. Jackson Ex dem. Masses vs. Frost and Hoff, 
6 Johnson Rep. 135, 6 and 7——-Baylor vs. Smithers, 1 
Littels Rep. 108, cited in 1 Pertells, Dig. 541, case 28, 2 
Phil. Ev. 221, 222,—McDonald vs. Nelson, 2 Con. Rep. 
139. No case to the contrary, it is believed, can be 
found, Whipple vs. Lansing, 3 Johnson Chan. Rep. 612, 
is not against us, although the excluded witness in that 
case 1s declared by the chancellor to be a “purticep cri- 
minis’? to the transaction, vet his exclusion is placed on 
the ground of his interest, 

Fifth point——Upon the proof in the cause, the com- 
plainant is not entitled to any decree for relief, and there- 
fore the bill was properly dismissed. 

he complainant, in order to entitle himself to any 
f as bound t »outin proof the two followmg 


both pro 

‘hain of 

nroof, as | eyth : j i usmussed.  Isi 
There was no prool bet the Ciret rt (except th 
county court allowan )ot 7 i t of the father’s in- 
lebtedness to the compl if or his mdebted- 
ness to any other person PACEPt Uy yn) at the time of 
this transaction, or at any tin fterwards. ‘The an 
swers put the fact of imdebicdness in issue, and nota 


1° 


tittle of proof is given upon this pomt, except the trans- 
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i 


cv 


cript of the judgment oi the Clay county court. ‘This 
judgment, although good evidence agaimst the whole 
world of the fact of the judgment and of all the legal 
consequences of that fact, is not any evidence as against 
this defendant of the fact, upon which that judgment 
was founded, the indebtedness of his grantor. 

The defendant does not claim under or from the ad- 
ministrator, he was no party to the judicial proceeding 
inwhich the judgment was given, had no right to in 
troduce evidence, cross examine the plaintitls’ witnesses, 


contest the validity of the plaintiffs’ demand, er appeal 
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from the judgment. As to this defendant, this judg. 

ment of allowance is “res inter aliis actis,’ Masons 

Devisees vs. Peters, Adinr. 1 H. and ~~ 437, Rich. 

ards Admr. vs. Peter’s Heirs 6 Memt. 5, Ewings Heirs 

ivs if ltel’s iiep. 333, 1 Starkie’s Ev. 

JO, 191, and note to last cited page, 

ithe father to the son, is not 

inst creditors. 

bute this transaction on the 

plainant ts bound to show that 

iebiedat the time,or,at least, that he 

then, contemplated contracting debts, which were 

afterwards actually contracted. Such proof is necessa- 

ry, Whether the conveyanc? be voluntary or fora valua- 

ble wie leration, Gilp jin v. Davis, 2 Bell’s Rep. 416, 1 

Marsh Rep. 114, and no such proof exists in the cause, 

other than the county court allowance against the ad- 

ministrator, which is not as has already been insisted, 

any evidence against this de‘endant of the fact of the 
grantors’ indebtedness. 

Qnd. Admitting that the grantor was indebted to the 
complainant at the time of this conveyance, yet, itis 
insisted that the assignment of this ae was for a valua- 
ble consideration, and not voluntary; and that there is 
nothing in the tr aaa iclion const eating fraud in law, nor 
apy suiicient evidence of fraud in fact. And evenif it 
be adjudged a wre conveyance, yet, being but a rea- 
sonib.e provision for a child, and the grantor not being 
embarrased in his circumstances at the ume of ws gilt, 
itis not perse void even 
Salman vs. Beme Day's Con. Rep. 525, ak v. Wil- 
kenson, 5 Ves. Jr. 304. Hloward’v. Williams, South Car- 
alina Law Journal No. 2231,cited in note to 2 Kent’s Com. 
442, 2d Mdition, Pavlor vs. Hubank, 3 Marshall's Rep. 241, 
Hind’s Lessee v. Longworth, 6 Peter's U.S. Con. Rep. 277. 

2nd. ‘This conveyance being the transfer of property 
subject to execuuon, is not, therefore, within the statute 
of frau conveyance, Cooly ard others vs. Ross, 
adm’r. 3 ‘I. » Marshall’s, 290 Dundas vs. Dectens, 1 Ves. 
Jr. 195, 9 Ves. Jr. 189 10 Ves. Jr. 368. 

Sixth point.—If the bill was properly dismissed for 
want of proof of indebtedness of the defendant's gran- 
tor, this decree ought not now to be reversed, and the 
cause remanded in order to give the complainant another 
opportunity of endeavoring to make out his cause. 
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Opinion of the court, delivered by McGinx, Judge. MAY TERM 
The first point for the complainant is, that on the evi- 1837. 
dence, the decree should have been for him. a 
ad. That the circuit court for the county of Clay erred Baker 
in adiniiting the deposition of Miizabeth Welch, the widow 
of the intestate, who was the wite of the deceased,at the 

time the transaction occurred of which she speaks, 
When this case was belore the court a year ago, we 
were of opinion the circuit court erred in admitting the wm. grantor of a 
deposition of Miizabeth Welch, and we so decided ; but deed, attacked for 
are-argument was granted, and we now think that opin-!taud, may give 
, rye ry 4 — . os evidence to suSs- 
lon Was Wrong. ln the former Opinion, the court went jain it--former 
on the ground that the grantor, in case of a fraudulent opinion on this 
deed, could not be heard to sustain the transaction, and point overruled. 
that if Welch, the intestate, if living, could not give evi- 
dence in the case: the wife could not, as the facts she 
deposed to came to her knowledge during coverture. The 
reason why Welch could not be a witness, as we then 
thought, was, because there is strong testimony in the 
case to shew, that the transaction was intended to cover 
property from creditors ; and, on the authority of a case 
in 3 Johnson’s cases 612; Whipple vs. Lansing, and ano- 
ther, we made that decision. We are now of opinion 
that the better authority Is, that the grantor may give ev- 
idence to support a deed made by him, ifhe is not bound 
by covenants of title, &c. ‘To place this doctrine correct, 
several cases have been cited. 
It appears from these cases, that a grantor has been 
admitted to sustain his own deed when the same was at- 
tacked as fraudulent ; but the objection goes strongly to 
his credit where there are no covenants of title ; the ob- 
jection goes to the moral character of the witness, and 
not to his interest ; he stands in the light of a parlicep 
fraudes, and it has long ago been settled, that a particep 
criminis may be a witness. See to this point, 2Starkie’s 
evidence, page 5, American edition. ‘Tis last doctrine, 
more than any other thing, inclines us to the opinion that 
the former opinion was wrong. But if this point were 
ruled otherwise, the decree is still right. In this, that _— on 
there is no proof on record, that Welch was at all indebted yoluntary convey- 
when he made the transfer o: the Gentry debt to his son; ance, as fraudu- 
on the contrary, he had large property. We will not en- — _— 
large on the evidence, as there was no motion for a NeW grantor heey Toon 
trial, and if there had been such motion, on the proof in ly indebted at the 
the record, it would have failed. The decree is affirmed a 
with costs. 


Vv. 
Welch. 
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Woonson & Triea ve McCretranp. 


1. Gifts from husband to wife, whether voluntary or founded on a 
good consideration, will be sustained inter partes ina court of equity. 
Where the deed is not recorded pursuant to our statute, it will still be 
valid between the parties, if founded on a good consideration. 

Where an issue of fact is tried by a jury, or the count sitting as a 
jury, ina chancery cause, the only mode of having the justice of 
the verdict investigatedin the court above,is by moving for a new 
trial, before the decree is pronounced. A motion to dismiss the 
bill for defect of evidence will not bring that question before the 
Supreme Court. 


to) 
~- 


Statement of the case made, and opinion of the Court, 
delivered by ‘Tompxins, Judge. 


APPEAL from the circuit court of Boone County, 
sittings at a court of chancery. 


Sarah McClelland, the appellee, filed her bill against 
the appellants, they answered and she replied. Issues 
were made up, which being found for her, she had a de- 
cree to reverse which they appeal to this court. The 
complainant, in her bill, states that James McClelland, her 
late husband wed fr the estate of 
her fathe which he 
purehi us deed, 
execut: that said 
deed le keep- 
Ing. \- 
ants, | 
took th 
the estat 
knowledge ot 
the intestate from th 
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iuse before the cir- 
urt to dismiss the 

L t motion the court 
ought not only to look into the bill to see that it contains 
equity, but also, to examine whether the circuit court had 
before itevidence sutiicient to justify it in decreeing 
against them. F 
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P. R. Hayden, for appellant. 
The detendants admit that the deceased did purchase 
the negro with money by him received in right of his wife 


if the estate of her fatl 3 leceased, 


} a 
fe I 


nd that some con- 
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siderable time after the purchase, and after the said Mc- yay ream 
Clelland had had the slave in possession, he made a deed 1837. 

of gift of him to his said wife; but they deny that the said www 
McClelland ever gave the possession of the slave or the Woodson & Trigg 
deed of gift to the complainant. 

They insist that the gift was voluntary, and void there- 
fore, both in law and in equity; that it was, and is, void 
at common law, because the husband and wife by the 
principles thereof, are considered and esteemed as but 
one person, and incapable of making to each other such 
conveyances. See 1 Coke on Littleton, p. 3, (a); same 
book, 112, (a) section 168-7; Bacon Abr. 366. That it 
is void under our statute, because by it, to be valid, the 
deed of gift should have been proved or acknowledged, 
and recorded, &c., which has not been done in the pres- 
ent case; see Digest of Statutes, 1825, 745, sec 31. They 
insist that the gift is void in equity, because it was made 
without consideration, and that it was purely voluntary; 
that the donor was indebted when he made it; that he died 
indebted, and that it is wholly uncertain whether after the 
payment of his debts there will remain in the hands of the 
appellants, his administrators, any eflects of the deceased, 
real or personal, to be distributed, &c. They contend 
that the inquiry into the solvency or insolvency of the 
said James McClelland, deceased, is collateral to the issue 
made between the parties in this cause, and that a court 
of equity cannot, nor will not, for the want of proper par- 
ties, and before the final settlement of the estate of their 
intestate, undertake to decide whether the slave donated, 
may or may not be needed in the payment of the debts of 
the’ deceas ed. 


, 


Vv. 
McClelland. 


Je Kirtly, fc CiUCL 
[ propose a preliminary inquiry, that d insist must make 
hort work of this case. Are the errors proposed to be 
inquired into before this court? The statute provides 
that no exception shall taken here to any thing not 
ided rt bele In this case the 
w revised code, 
ntervention of 
here was no 
rrest of judg- 
ment. ‘he only error, if any, was in the finding of those 
issues: for the issues being found as they were, the decree 
followed of course. ‘These trials of issue in chancery are 
nm the same fecting as trials atlaw. 1 Statutes of Mis- 
ourl, £11, Art. 3d, and page 522, sec 31, and it has been 
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may Term Settled by this court such errors cannot be revised on such 
1837. arecorc as this. In Davidson v. Peck, 3d semi-annual 
om soreports, 438, it is decided that, if a circuit court sitting 
iam riggas a jury, find erroneously its judgment will not be re. 
versed without giving the cireuit court the opportunity 
to correct that error, this court, in that case, said the ob- 
jection came too late, without a motion to arrest the judg- 
ment. In Swearingen v. Newman, decided at St. Louis 
at the last October term, 456, page 3d, same, semi-aiinual 
reports, this court, the same principle is sustained, and 
these matters in chancery and common law are put or 
the same footing. ‘That decision in which the very point 
now under consideration was decided, I think conclusive 
as to this case. 

In the further considering this case as far as the bill of 
exceptions exhibits it, insist in the first place that, by the 
instrument set out in the bill and answer of the 31st of 
December, 1830, the appellant’s intestate made a legal 
and valid settlement of the slave in controversy on the 
complainant, which cannot be impeached or set aside by 
the defendants in any event. Col. McCle!land made this 
settlement not only in consideration of the marriage, 
whichisin itselfa valuable consideration for theagreement, 
and sufficient to give validity to the settlement against 
all persons except antecedent purchasers and creditors, as 
is clearly laid down in Kent’s Com. 145, and ably ad- 
judged in Reade v. Livingston, 3 John Chancery Reports, 
481, and the numercus authorities, Mnglish and American 
there quoted, but also in consideration of receiving the 
movey given for the slave, or the slave himself, by and 
in right of the complainant from the estate of her father, 
John Hunt, deceased. This, though denied by the ans- 
wer, is admitted by Col. McClelland in the instrument, 
and abundantly provel by the witnesses. Independent 
then of the consideration of marriage, it was not a mere 
voluntary settlement, for it has been repeatedly held that 
such a settlement, alter marriage, is good, provided the 
husband has received a fair and reasonable consideration 
for the thing settled, so as to repel the presumption of 
fraud; and such is the precise language deduced from the 
authorities on this subject; see 2 Kent, 146. It is held 
to be a good and sufficient consideration if the wife makes 
a charge on her equitable estate for the benefit of the 
husband, or even agrees to part with a contingent interest. 
It is said the amount of the thing settled should bear some 
reasonable proportion to the consideration received. In 
this case the complainant had a family of children by @ 


McClelland. 
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former husband, as appears by the instrument itself, and yay TERM 
the negro, settled by the husband, also having children 1837. 
by a former wife, was a part, but how small a part does ernnmem 
not appear, of the portion of complainant from the estate Woodson & Trigg 
of her father. Surely there could be no case whereby tame 
every principle of right and justice a settlement of the oe 
kind could be more loudly called for, and ought to be so 
little questioned, especially by the husband of those very 
children of Col. McClelland, by the former wife I think 
the propositions above laid down are well sustained by 
the authorities 1eferred to, as alsc 1 Alk. 190, 2 do. 518, 
2 Ves. 16, 10 Ves. 139. I rely in the second place that 
if this could be considered a voluntary settlement without 
any valuable consideration known to the law, which evi- 
dently it is not, it is yet valid as against these defendants, 
and will be supported against all persons except purcha- 
sersand creditors. 1 go farther and say it would be good 
even against subsequer.t creditors, if made without any 
fraudulent intent; and so is the decision in the case of 
Read and Livingston, before referredto. The same pro- 
position is amply supported by the supreme court of the 
United States in the case of Sexton against Wheaton, 
8th Wheaton’s Reports, 229. Chief Justice Marshall in 
giving the decision of the court, says, “that a review of 
all the decisions of Lord Hardwick will show his opinion 
to have been that a voluntary conveyance (even to a child) 
by aman not indebted, if a real and bona fide conveyance 
not made with a fraudulent intent, is good against subse- 
quent creditors; and that the decisions made since the 
time of Lord Hardwick maintain the same principle.” 
This decision is sustained by Shaw v. Standish, 2 Vern. 
326; Stillman v. Ashdown, 2 Atkins; Fitzer v. Fitzer 
and Stephens; do. Walker v. Burrows, 1 Atkins, 94; 
Townsend v. Windham, 2 Vesay; Stephens v. Olive, 2 
Brown’s Chancery Reports, 90; Glaister v. Huver, 8 Ves. 
199. In conclusion of these references, Judge Marshall 
says emphatically that a voluntary settlement in favor of 
a wife and children is not to be impeached by subsequent 
creditors on the ground of its being voluntary. But it is 
insisted that by the force and effect of the 31st section of 
the act respecting slaves, passed Ist October, 1804, the 
settlement of Col. McClelland is utterly void, and passes 
no estate to his wife. This section provides that no gift 
of a slave shall be sufficient to pass any estate, unless it 
be by will, proved and recorded, or by deed, proved by 
two witnesses, or acknowledged and recorded, &c. The 
33d section provides that the act shall be construed to ex: 
64 
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MAY TERM tend only to gifts of slaves, whereof the donors have re- 
1837. mained in possession, and not gifts of such slaves as have 
w= = atany time come into the possession of, and have re- 
W joodson & Trigg mained with the donee, or some person claiming under 
M such donee. ‘This act was passed im 1804, and the two 
cClelland. 
sections contain substantially the same principle as is 
enacted in relation to slaves, by the 3d section of the 
statute of frauds passed the 4th January, 1825. The two 
sections amount to this, that there may be a valid gift of 
a slave by will or deed, &c., without delivery of posses- 
sion; but if it be by parol possession, must accompany 
the cift. If there be any difference in the two statutes, I 
understand it to be this, that the statue of frauds leaves 
certain agreements to operate on the parties thereto as 
binding, yet fraudulent against creditors, while the statute 
of 1804,in relation to slaves, would annul the agreement 
altogether. If there be any thing in this, I insist the sta- 
tutes so far are repugnant, and the last passed repeals the 
former. I think it is clear, however, that it only embo- 
dies the principles of the common law in relation to gifts 
of personalty, and must be construed according to the 
well-established principles settled in such numerous de- 
cisons on the subject of gift. If, then, in other cases 
than those by will or deed recorded, it requires nothing 
further to constitute a good gift under the statute of 1804, 
than was required by the common law. It leaves the case 
to be determined upon the same principles, and according 
to the settled doctrines of the common law, and as a conse- 
quence laid down, and the authorities support this settle- 
ment most abundantly. In further answer to this objec- 
tion, I insist that the complainant does not rest her claim 
to the slave in controversy upon a mere gift, so called, and 
known, inthe law. These settlements of personal chat- 
tels, as the authorities show, whether anti-nuptial or post 
nuptial, are not so treated, or considered, but are holden 
to be upon good, valuable and meritorious considerations, 
while a gift 1s a mere gratuity, and upon no valuable con- 
sideration; 2 Bl. Com. 441, Joe Lowdie title gift. Butl 
do not rest the answer here, but hold, and w ill endeavor, | 
to show that the complainant can well insist that if the 
deed of Col. McClelland can give no other right and claim 
no higher ground than a mere “gift, that it is still an execu- 
ted, valid and sufficient gift in the law. The objection 
urged i is, that there was no delivery ;—] answer it was, by 
deed executed and delivered, to the friend of grantee, to be 
kept by him for her, delivery i in all cases must be according 
to the nature of the thing, and the condition and situation 
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of the subject matter, and of the parties. In this case the 
most unequivocal act in the nature of things evidenced, 
that the transaction was executed and finished as perfectly 
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1837. 
SS nd 


as possible, that here was not a mere intention or promise Woodson & Trigg 


to settle the slave on the complainant, but that intention 
was acted out and perfected. She had all the use, enjoy- 
ment and possession of the slave possible to give her. 
Any other or further delivery would have been as idle 
as to pay money out of the right into the left hand, or on 
a gift or settlement of a bed or horse, to have removed 
the bed from one room to another, or to have taken the 
horse from one pasture and turned him into another. It 
is said the law requires no vain or idle act: if, then, there 
was an act equivalent to a delivery, the gift would be 
good at common law, and under the statute; see 2 Kent’s 
Com. If, however, the transaction cannot be support- 
ed asagift, and let that be adjudged as it may, I again 
insist, in conclusion, that equity will, as through a long 
and uninterrupted course of adjudication, it has supported 
this deed as a legal, sufficient and valid, post nuptial agree- 
ment, at least against these defendants. 


Hayden, in reply. 

The position which I assume is, that by the motion 
made by the appellant, the court was, at the time the mo- 
tion was made, bound to decide it if presented not an ab- 
stract point of law foreign to the case. That the motion 
was in the nature of a demurrer to evidence in a trial at 
law, and upon it the court was bound to decide upon the 
whole case by looking first into the bill and answer, to 
ascertain the state of case made by the parties, to see 
whether any thing contained therein if proved, would en- 
title the complainant to a decree in his favor; and if mat- 
ter sufficient so appeared, then the second inquiry for the 
consideration of the court was, whether the evidence o!- 
fered by the complainant or defendants proved enough 
of the case stated in the bill to sustain it and to authorize 
a decree; for it is clear that if on the one hand enough 
in the bill did not appear to authorize a decree, the court 
ought to have dismissed the bill, and so if equity appeared 
in the bill, but no proof to sustain it, the court, upon the 
motion, ought alike to have dismissed it; for the right to 
a judgment at law, and in equity, depends upon a good 
case, stated and proved. A good case without proof, or 
good proof without a case, by the rules of law and equity, 
(which are the same upon this subject,) leaves the party 
without redress, and entitles the party opposed by such 


Ve. 
McClelland, 
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case to a right to demand of the court the judgment of 
the law in his favor; and it is contended that if the part 
had a right to a judgment at all, that judgment which the 


Woodson & Trigg law pronounces should have been rendered by the court, 
Vv. 
McClelland. 


and that any other judgment rendered by the court would 
be, and is, erroneous. ‘The question recurs, had the ap- 
pellees a right to move the court to dismiss the bill at the 
time the motion was made? If they had such right, was 
it the duty of the court to look at the bill and shut their 
eyes against the proof, or was it the duty of the court to 
examine the bili for the equity, and then for the proof of 
that equity? ‘The court in such case may be considered 
at that stage of the cause before the final trial of it as 
holding the bill in one hand, and the proof thereof in the 
other, and squaring them together, and as having the law 
before it, requiring and directing the case to be cast out 
of court, if defective either in the case stated, or in the 
proof of that case, and if the mandates of the law be vio- 
lated in the judgment pronounced by the court, the judg- 
ment, so pronounced, Is erroneous, and js a proper subject 
of inquiry under the revisory powers of this court. ‘The 
great object of the law in regulating the rules of practice 
for the government of courts and parties litigant therein, 
as 1 humbly conceive is, to further and advance the ad- 
ministration of justice, and not to mar it, and upon prin- 
ciple, courts cannot, nor will not, lean to any construction 
of a rule calculated to defeat the object of it. Now, the 
court will perceive that the case decided at St. Louis last 
fall is not similar to the case before the court. In that 
case the party objecting to the decree, laid by until the 
judgment of the court was rendered, and then moved the 
court not to revise or reconsider the cause; he did not point 
out any objection either to the bill or proof of the bill, 
but, in effect, moved the court to dispose of a cause a 
second time, after it had already been disposed of. Now, 
it does not accord with any just principle of practice that 
a court should consider, reconsider, &c. &c., at the nod 
and whim of parties cause without reasons shewn or 
offered; and the motion in the case of Swearingen, it 
will readily be perceived by the court, gave no reasons, 
and presented nothing, shewing to the court why it should 
after the final disposition of the cause be guilty of the 
childish folly of supposing it had erred either in the find- 
ing of the facts, or in the judgment pronounced. But, in 
the motion made in the present case, the court was hold- 
ing the case in its own hands, and simply required to pro- 
nounce the judgment of the law, required to do right, and 
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not wrong, and to make such disposition of itat once,as yay TERM 
the party by a motion for a uew trial founded upon good 1837. 

and sufficient reasons might demand of the court afterthe wen 
final hearing of the cause. In the case before the court, Woodson & Trigg 
the defendants asked the court to do in the first instance MeClellend 
what the court in the case of Swearingen was required ~~“ ie 
by the party complaining, upon a motion for a new trial, 
for good reasons might demand, The two motions though 
made at different times, viz: the one in the present case 
founded upon the actual tangible case remaining in the 
hands of the court undecided. and the motion for a new 
trial founded on good and sufficient reasons have the same 
object in view: that is, the rendition of a correct judg- 
ment in the cause, and the one as made in the present 
case is in good sense the better one, as it is attended 
with less expense and less trouble to the court, and does 
not infringe the statutory rule upon which the case of 
Swearingen is founded, and which was enacted with an 
eye soley to the steps to be taken after final decree. 


Leonard, for appellee, 

Cited, Wellingford v. Allen, 10 Peter’s Rep. 590, upon 
the point of dispositions of property between husband and 
wife—good without deed or writing, or the intervention 
of a trustee—a gift good where there is a deed, or writing, 
although no delivery; 1 Christ. Blac. 356, note 6. 

Gifts between husband and wife are good in equity with 
out theintervention of trustees; 2 Kent’s Com. 2d edition, 
163: 1 Bac. abr. title Baron and Feme, D, 482, note (a); 
Lucas v. Lucas, 3 Atk. 270; Hanning v. Hanning, 3 P. 
Williams, 334; Bletsaw v. Sawyer, 1 Vern. 245, 1 Chit. 
Blac. Com. 356, note (38); 2 Kent’s Com. (2d edifion,) 
173, 174; Sexton v. Wheaton, 5 Pet. Cond. Rep. 422; 
Read v. Livingston, 3 John. C. Rep. 481; Wellingford v. 
Allen, 10 Peter’s Rep. 590. 

It may be admitted that, if the husband be indebted at 
the time, such gifts or settlements are generally void as 
against existing creditors, but not as against subsequent 
creditors, unless made with intent to defraud, and then 
void only as against creditors; 2 Kent’s Com. 173, 2d 
edition. 

This gift even if it be void at law on account of the re- 
lation of husband and wife, is good as an agreement in 
equity. This shown by the cases cited above where a 
gict from husband to wife, is admitted to be valid in 
equity. 

So in the same manner although the gift be adjudged 
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may TERM VOidunder ourstatute, yet it isa good agreement in equity, 
1837. and will be enforced there. A deed of bargain and sale 
wey» under the British statute is void, uniess enrolled within 
Woodson & Trigg Six months, yet if not enrolled within the time, a court 
of equity will enforce it as a good agreement, if there be 
either a valuable or good consideration; Maddock’s Chan- 
cery, 1 vol. 48 and 50, top page. 

It is admitted that a court of equity will not interfere 
to enforce an agreement, unless there be a valuable or 
meritorious (good ) consideration. 

This is a provision for a wife and child, which is at least 
a good (meritorious) consideration; 1. Maddock’s Chan- 
cery, 48, top page, note (z); 1 Bun v. ec 1 John. 
C. Rep. 336, 73 “Harry v. Alexander, 1 Randolph 219, ci- 
ted innote to p. 256; Fonblanc’s Equity, 256, top page, 
4 John. C. Rep.: and even a valuable consideration, ac- 
cording to the cases cited below; Bun v. Winthorp, | 
John. C. Rep. 336, 7. 


Vv. 
McClelland. 


Opinion of the court, delivered by Tompkins, Judge. 
At common law a married woman was not allowed te 
Gifts from bus- Possess personal property independent of her husband ; 
band to wife,whe- but in equity she is allowed, through the medium ofa trus- 
ther voluntary of tee,to enjoy property as freely as a feme sole, Gifts froma 
founded’on ag good | b d 7 % i ‘ 
consideration, usbandto the wife may be sup ported as her separate prop- 
will be sustained er ty,if they benotp rejudicial to creditors,even without the 
inter partesin® intervention of taustees. See2 Kent’sCom. p. 162, 3 and 
court of equity. 
Where the deed is Authorities there cited; see _ to same purpose, | Bacon, 
not recorded pur- title Baron and Feme, P. 482, Letter (D) note (a). In 
suant to our stat- this case there isa good and meritorious consideration, 
ute, it will still be 
valid between the VIZ: Money receivedin right of the wife from the estate 
parties, if founded of her father. The delivery of the deed to Hickman for 
— conside-her use, is certainly sufficient. In the case of Bun 
: vs. Winthorp, a voluntary conv eyance or settlement, 
though retained by the grantor in his possession until his 
death, i is good, see 1 Johnson’s ch. Rep, 329. The act 
respecting slaves, (see 31 and 32 sec., page 745, Rev. 
code of 1825) declares all gifts of slaves void, unless 
possession accompany the gift, or unless it be by will 
duly proved and recorded, or by deed proved by two wit- 
nesses, or acknowledged by the donor and recorded in the 
district court where one of the parties lives, within 
eight months after the date of such deed. It is not pre- 
tended that the requisitions of the statute have been com- 
plied with in this case. But there is a sufficierit consid- 
eration here, viz: money received in the right of the 
wife, the donee by her husband, the donor, to distinguish 
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this act from a pure gift, where there is noconsideration; yay TERM 

and as between the husband and wife, we have no doubt, 1837. 

that the deed. ought to be held good and valid. It ree Wore 

mains then, to be considered whether this court ought Woodson & Trigg 

now tolook into the evidence and decide whether the 

circuit court had before it evidence enough to support 

the decree. By the act to regulate the practice in courts of 

chancery of the year 1835, it is provided that the trial a 

of all issues and matters of fact, shall be by jury, or ifof fact is tried by 

neither party require a jury, by the court, and the allega- — — 

tions put in issue, shall be disposed of by general or speci- in a chancery 

al verdict, before a final decree shall be made, &c. See cause, the only 

sec. 5 of 3rd art. p. 511. mode of having 
The act to regulate the practice in the Supreme court month ma at 

in appeals &c., provides that no exception shall be tak- ted inthe cout 

en in an appeal or writ of error to any proceeding, ex- 2>ove, is by mov- 

cept such as shall have been expressly decided by such 124 'r 4 new trial 

court—see sec. 31, p. 522, Rev. code of 1825. Hadispronounced. A 

the issues in this case been found by a jury, it is plain that motion to dismiss 

the circut court would have been bound by the terms ‘Be Di! for detect 

of the act, to decree on such finding; for by the 6th not bring that 

sec. of 3rd article of the act to regulate the practice in question before 

courts of chancery above referred to, it is provided that '"® S“Preme court 

the court may award a new trial of any issue upon 

zood cause shewn, but not more than one new trial of 

the same issue shall be granted to any one party, and the 

jury having found the issues the party against whom the 

finding is, must not apply to the court to dismiss the bill 

tor detect of evidence, the jury having found that there is 

no defect of evidence, but he must ask for a new trial of 

the tssues. A different course must not be pursued when 

the party has chosen to submit the issues to be tried by 

the court; for if this were to be allowed, the statute reg- 

ulating the practice in courts of chancery, might be eva- 

ded. The appellants ought then to have asked the circuit 

court to award a new trial of the issues, and had that court 

refused to award such new trial, then there would have 

been such an express decision of the matter as would 

have authorized them to take an exception to the pro- 

ceeding in the circuit court, under the 31st section of the 

act to regulate the practice in the supreme court in ap- 

peals, &c.; see Rev. Co. of 1835, p. 522. The argument 

venerally urged against this practice is, that it is useless 

to ask a judge of a court sitting as a jury to try issues to 

try them again, for he will find them on a second trial as 

he found them at first. It is very true that the same man, 

oreven the same body of men, having found an issue 


Vv. 
McClelland. 
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wrong, is not so apt to correct that finding as another 
man or another body of men would be. But it is not an 
impossibility: every suitor ought before he chooses be- 
tween the trial of an issue by a court, or by a jury, to 
weigh the consequences, and to be prepared to abide by 
them. ‘The provisions of the statute must not be disre: 
garded because he has found, or imagined he has found, 
his choice of the tribunal to be a bad one. We are then 
of opinion that the circuit court committed no error in 
refusing to dismiss the bill for defect of evidence. Being 
then of opinion that there is equity in the bill, we believe 
that the claim of the complainant is good against the ad- 
ministrators, and the circuit court having found that there 
is no detect of assets, its decree is aflirmed with costs. 


Amy (a woman or cotor) v. JonaTHaNn Ramsry. 


1. A.by deed, purporting to be founded on a valuable consideration; 
conveyed four slaves to B., with a condition that the possession of the 
same should remain in A. until his death. After twenty years posses- 
sion, A. emancipated them by deed duly acknowledged, &c., held, that 
however void the conveyance to B. might have been as against subse- 
quent purchasers, or creditors, it is at least good against those claiming 
uuder the deed of emancipation; the latter being a voluntary act, and 
the grantees not being purchasers for valuable consideration. 

2. It is not necessary to prove any consideration for the bill of sale, as 
against the claimants under the grantor, 


Statement of the case made, and opinion delivered by 
McGirx, Judge. 

Amy, the plaintiff in error, brought an action of assault, 
&c., against Jonathan Ramsey in the circuit court of 
Callaway county for her freedom. The defendant plead 
that the plaintiff was his slave, issue was gained to this 
plea. The parties went to trial, and the defendant proved 
the plaintiff was born the slave of one Josiah Ramsey 
more than twenty years before the trial, in the State of 
Kentucky, and that she had continued in the possession 
of said Ramsey till the time of his death, which took place 
in September, 1834; that Josiah Ramsey moved from 
Kentucky to Missouri, and resided in the same since the 
year 1816 or 1817. The defendant then offered to give 
in evidence a bill of sale under the hand and seal of the 
said Josiah to the said Jonathan the defendant, bearing 
date the 27th day of August, 1807, expressing the consid- 
eration of thirteen hundred and twenty-three dollars, and 
conveying the plaintiff, and four others, to the said Jona 
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than. The bill of sale reserved the use of the slaves to 
said Josiah for his life. The bill of sale purports to be 
witnessed by Thomas Patterson, who was proved to be 
dead. The defendant proved the hand-writing of Patter- 
son, and also the hand-writing of Josiah Ramsey,and then 
offered to read the deed to the court sitting as a jury; to 
this the plaintiff objected, but the court overruled the 
objection; permitted the paper to be read, and the plaintiff 
excepted. On the back of the paper there was a certifi- 
cate of one Patterson, certifying without official seal, that 
the deed had been acknowledged in open court in Liv- 
ingston county, Kentucky, and was recorded. There 
was some other testimony as to the good character of 
Patterson, the witness, &c. 

The plaintiff then gave in evidence, the deposition of 
one Sam]. Lawrence, which went to prove that, in 1830, 
the defendant, Jonathan, told him that he had no claim to 
the plaintiff, and also informed witness that the old man 
could not dispose of the negroes as he had set them free 
in Kentucky. The plaintiff also proved that the bill of 
sale was not in the hand-writing of Josiah Ramsey. The 

laintiff then proved by Jessee Patterson, the clerk in 
peor g who states that, in 1832, he was made clerk; 
when he entered on the duties of the office he found the 
bill of sale among hundreds of old papers not recorded by 
his predecessor, and that he recorded it, and that there was 
no order in the record book of the acknowledgement, and 
that when the order was made, one Parmer was clerk, and 
one Davis deputy, and that the order was in the hand- 
writing of said Davis. The plaintiff then offered to prove 
by some witness who had examined the original order, 
that the word sale in the order, had not been originally 
written so, but had been rubbed out. The court refused 
to hear this evidence. The plaintiff then offered to give 
in evidence a deed of manumission, from Josiah Ramsey 
to her and others, duly proved, as the law directs, and re- 
corded, &c., the date of which deed is the 3d day of 
September, 1834. The defendant objected to this deed 
being given in evidence, and the defendant stated, in 
open court, that if defendant did not prove, the plaintiff 
was his slave, then she was entitledto averdict. The 
court rejected the deed. The defendant then gave in evi- 
dence a letter addressed to him by the witness, Lawrence, 
without a name, but proved to be Lawrence’s writing, in 
which he stated the negroes had offered him $100 not to 
go away, but to give testimony for them; but that if Ram- 
sey would give the $100, witness would go away, and not 
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give evidence. The defendant also proved by one Roy. 
ston, that Josiah had admitted in his presence in 1830 or 
thereabout, that the slaves belonged to defendant after 
his, Josiah’s death; also proof was given of the good char. 
acter of Royston. There was some other evidence given 
to show that the subject of Josiah wishing to emancipate 
the slaves was mentioned to defendant, and that he said 
nothing about his claim. 

The plaintiff then asked the court for several instruc. 
tions, some were given and some were not given. Those 
refused are as follows: 

ist. That the bill of sale is void against the plaintiff. 

2d. That if the jury, even if they believe the bill of 
sale was once made by Josiah Ramsey, yet if they believe 
the same was cancelled, they must find for the plaintiff. 

3d. That if they find the bill of sale is more than 20 
years old, and Josiah Ramsey has ever since, and before, 
its date, been in the absolute possession of the plaintiff 
as his slave, then they must find for the plaintiff. 

4th. If they believe the said Josiah has had the adverse 
possession of the plaintiff for more than five years before 
he set her free, then they must find for the plaintiff. 

5th. If they believe from the evidence that Jonathan 
Ramsey admitted at several times that he claimed no in- 
terest in the slaves, the same is evidence to show the bill 
of sale had been cancelled. ‘There were several other in- 
structions refused, but it is believed all the balance are 
embraced in those already mentioned. 

The defendant asked and obtained the following in- 
structions: 

ist. If the jury believe from the evidence that the slave 
was Jonathan Ramsey’s by the purchase, then she is still 
his, unless he has sold or disposed of his interest. 

2d. ‘There is no evidence of any sale or transfer of the 
slave by Jonathan. 

3d. That the defendant not asserting his title is no ev- 
idence that he had none, or had released it. 

4th. That if the jury find, on the death of Josiah Ram- 
sey, the defendant became entitled to the plaintiff as his 
slave, they must find a verdict for defendant. 

5th. That the fact that defendant did not disclose his 
title to Joshua Ferguson, to William Scott, or toS. 
Lawrence, does not of itself divest him of it. 

6th. That no inference is to be drawn in favor of plain- 
— the character of the defendant, whether good or 

ad. 

ist. It is assigned for error that the court refused the 
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above instructions asked by the plaintiff, and gave those 
asked by the defendant. 

2d. Itis assigned, for error, that the court refused a 
new trial, and 

3d. Also the court erred in permitting the defendant’s 
bill of sale to go in evidence. 

4th. ‘The court erred in refusing to permit the plain- 
tif to prove the order admitting the bill of sale to record 
in Kentucky had been altered and erased. 

5th. ‘That the court erred in refusing to permit the 
plaintiff to read in evidence her deed of emancipation. 

These five points contain all the matter in value in the 
case. 


J. Wiison, for plaintiff in error, insisted: 

Ist. That the court erred in permitting the bill of sale 
from Josiah Ramsey to Jonathan Ramsey to be read in 
evidence. 

2d. That the court erred in refusing to permit the plain- 
tiff to prove the order in Kentucky had been altered and 
erased. 

3d. That the court erred in refusing to permit the plain- 
tiff to give in evidence the deed of emancipation, the 
plaintiff and others. 

4th. The court erred in giving the 1st, 3d, 5th, 10th, 14th 
and 15th instructions asked by defendant. 

5th. The court erred in refusing a new trial. 


Leonard, for defendant, relied upon the following points: 

First point: The deed of August, 1807, together with 
the proof of its execution, was properly admitted as evi- 
dence. 

Second point: The evidence offered by the plaintiff to 
prove erasures in the record of the Livingston county 
court was properly executed. 

Third point: The deed of emancipation from Josiah 
Ramsey, senior, was irrelevant to the matter in issue be- 
tween the parties, and rightly excluded. 

Fourth point: The jury were correctly instructed as 
to the law of the case. 


Opinion of the court, delivered by McGirx, Judge. 

The first instruction calls on the court to say the bill 
of sale is void. The court did right to refuse this on the 
ground that the proposition involved the whole question 
in dispute, and there was not a state of evidence to justify 
the court to declare the law to be so. 
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MAY TERM The second instruction asked, assumes the ground that 
1837. if the bill of sale was cancelled, then the verdict must be 
wm =§for the plaintiff’ Though the court refused to give this in 
Amy v, Ramsey. terms, yet the court fully gave the substance of it in ano- 

ther asked by plaintiff. 
The third instruction refused, assumes the ground that 
A., by deed, pur- twenty years possession by Josiah atter the date of the 
portinigto be oun. bill of sale to Jonathan, prevents the defendant from set- 
consideration, ting up title. ‘This fact might have great weight in cases 
ome on wen ha ™ here creditors might be concerned, —that is “subsequent 
sav etion that the creditors to the bill of sale: and also it might have weight 
possession of the Where subsequent purchasers might be concerned, all for 
sameshouldre- a valuable consideration, especi lly where the possession 
wg bahay reo of the vendor is inconsistent with the terms of the sale. 
twenty years pos- But, in this case, the possession of Ramsey, senior, was 
ec aera perfectly consistent with the title of Ramsey, junior. We 
ad duly ace do not mean to say, however, that this circumstance will 
knowledged, &c. save all deeds in such cases from being considered fraudu- 
~-held v8 how- Jent, but only say it is some evidence of the fairness of the 
a “transaction. ‘The fact that one man is the owner of prop- 
might lave been erty sand that another has the possession, for ten or twenty 
sen ane el years, is calculated to deceive the public as to the owner- 
bn nek: ven ’ ship, and there mie the law looks on such cases with great 
atleast good jealousy. This plaintiffcannot, with any propriety, stand 
against those = gn the ground of a creditor, or a subsequent purchaser, 
oe a for valuable consideration. ‘There can, in law, be no val- 
cipation; the lat- U ible consideration in such a case; and if there could, yet 
ter being a volun- there is no proof ofany. Weconsider the deed of eman- 
ae cipation as entirely a voluntary deed, passing no more 
ing purchasers right to freedom than the donor had a right to slavery in 
for valuable con- the plaintiff. If Josiah had only’ a life estate in the slave, 
— he could emancipate for life,and no more. The length 
of the possession of Josiah was consistent with his right. 
The defendant's right of enjoyment did not accrue till the 
life estate was determined. In our opinion there is no 

error on this point. 
The tourth instruction refused, regards the adverse pos- 
session of the defendant. There is no foundation in the 
case to raise any question of adverse possession. 

The fifth instruction refused, takes the ground that if 
Ramsey, the defendant, admitted several times that he 
had no claim to the slaves, it is evidence his pretended bill 
of sale was cancelled. We are of opinion the full sub- 
stance of this instruction was given in other words quite 
as intelligible as in this arrangement of words, and that is 
enough. We do not see any reason to reverse the judge 


ment for refusing any instruction asked by the plainti 


a uh ee see ~~ Tr alt 
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‘jhe next point is, did the court err in giving any of 
the instructions given for the defendant. ‘The first in- 
struction given, asserts that if the slave was the defen- 
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disposed of her. In reference to the case, this proposi- 
tion is true; and although the instruction was not calcu- 
lated to throw much light on the points of law in the case, 
yet it could not mislead the jury. There is no error on 
this point. 

The second given affirms that there is no evidence 
that Jonathan Ramsey had sold the slave. Although the 
court might well have refused this, yet it is true in fact. 
Now, if there had been any evidence at all on this point, 
and the court had declared there was none, it would have 
been wrong. ‘There is no error on this point. 

The third instruction given, affirms that the fact that 
the defendant failed, or neglected, to assert his title, is no 
evidence he had none, or had released it. This instruc- 
tion refers to certain testimony given regarding the fact 
that Josiah had manumitted the plaintiff. The defendant 
on being informed thereof, said nothing about his right; 
and when the defendant was asked by another witness 
why the old man was so anxious to set the slaves free, the 
defendant said, because Josiah had done an act long ago 
which he could not undo, but said nothing about his title. 
There may be cases in which the owner of property ought 
not to be silent in regard to his rights when the subject 
of those rights, or the title, is the subject of conversation; 
as when a person intending to purchase should tel] the own- 
er he intended purchasing the thing of another person. If, 
in this cuse, the owner should fail to disclose his title, it 
mitht, according to circumstances, amount to some evi- 
dence that the owner had no title, or had released it; or 
it might, in some cases, be strong evidence of fraud on a 
purchaser. But, in the case before us, no such cause ex- 
isted; Ramsey’s failure to disclose his title injured nobody, 
and deceived nobody. The circumstances did not require 
him, neither iu justice nor propriety, to say one word 
about his title. We are clearly of opinion that his failure 
to disclose his title under the circumstances, is no evi- 
dence he had none. ‘There is no error on this point. 

The fourth instruction given in reference to the case in 
hand was not wrong, though of no importance. 

The fifth asserts that the fact that the defendant did not 
disclose his title to certain witnesses, does not divest him 
of his right. This proposition is true in general, and par- 
ticularly true in this case. 
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The sixth is that whether the character of the defen. 
dant was good or bad, the jury could not make the char. 
acter of the defendant any ground to found a verdict on, 
This proposition only asserts what the general law is, and 
We cannot see how the giving this instruction could in- 
jure the plaintiff. ‘This disposes of all the instructions on 
voth sides. As to the question of a new trial, we see no 
ground arising out of the evidence to interfere. 

The third error assigned is, that the court did wrong in 


It is not necessary permitting the defendant’s bill of sale to be read in evi- 


to prove any con- 
sideration forthe 
bill of sale, as 


dence. 
The ground on which this objection is based is, that 


against the claim-the defendant was bound to show, by proof, the conside- 


ants under the 
grantor. 


ration of the bill of sale, and that unless he would do so, 
the deed is void against the plaintiff, and she is to be 
viewed inas favorable alight as purchaser for a valuable 
consideration. 

We view this point in this way, that if a consideration 
were required to be shewn that the want of such proof 
would be no lawful reason why the deed hould nsot be 
read, but it would be a reason why the deed could not ope- 
rate in law, and so the jury might be told. But, in this 
case the deed expresses a consideration, Josiah Ramsey 
and all claiming under him afterwards, are stopped to say 
there was no consideration, and this being a deed, imports 
a consideration. Now, the deed bears date more than 
twenty years before the plaintili’s supposed right accrued. 
The law holds the date corresponds with the truth, until 
the contrary appears; and in this case nothing appears to 
thecontraty. ‘The donor of the plaintiff's liberty is bound 
by the date and the consideration contained in the deed, 
and so is the plaintifi—she can have no right other than 
such as Josiah could lawfully pass when he made the deed 
of emancipation. 

Mr. Wilson has cited several cases to show that the 
recitals of consideration contained ina voluntary deed are 
no evidence against astronger. If we admit these cases 
to be law, they cannot govern this case, because the plain- 
tiff here is privy in estate to Josiah, and holds under 
him. 

The next objection is, that the court refused to allow 
evidence to shew that the Kentucky memorandum of the 
acknowledgment was erased. In this we think the court 
did right: we cannot see any lawful object to be accom- 
plished by such proof. 

The next point is, that the court erred in refusing to 
have the plaintiff’s deed of emancipation read in evidence. 


. faa to ane eelUrmmlCU. 2 Ue eee [6 
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It seems to us the defendant rests his whole case on the 
oint that the plaintiff was his slave. ‘The question was 
not that the plaintiff was not free in general, but that she 
was a slave, and belonged to him. ‘This issue made it his 
duty to prove, in the first place, that the plaintiff was a 
slave born, and continued so, till his title accrued; and 
secondly, that he was the rightful owner at the time of 
bringing the action. In this way he took on himself the 
proof of slavery, which proof would have rested on the 
laintiff if the defendant had pleaded the general issue. 
The plaintiff had nothing to prove till the defendant made 
out his case, then she could, and had, a right, to rebut the 
defendant’s testimony.—But this deed was not relevant 
in that point of view. ‘There was no error on this point. 
Judgment affirmed, the defendant pays his own costs. 


Ruopy (A WOMAN OF coLor) v. JonaTHAN Ramsey. 
(IN ERROR) 
J. Wilson, for plaintiff. 

The plaintiff therefore insists on all the points made at 

the trial for a reversal, and, in particular, insists 

That the court erred in refusing to let the plaintiff give 
the deed of emancipation in evidence. 

That the law of the case is,if Josiah Ramsey was al- 
lowed to keep possession of the plaint'ff for more than six 
years after the execution of the paper relied on by the 
defendant then he had a right to emancipate the plaintiff. 
This point is raised by plaintiff's instrucutions, 9 and 10, 
page —. 

That the court erred in refusing the 13th imstruction 
as asked by the plaintiff, (see page 16.) And this is con- 
troverted by the defendant’s 12 instructions, (see page 15.) 

That the court erred in giving the Ist, 5th and 8th in- 
structions asked by the defendant,(see page 14.) 


Leonard, for defendant. 

Jn support of the judgment, the counsel for the defen- 
dant in error will insist upon the following points and 
authorities: 

First point: The deed of the 17th of February, 1824, 
and evidence of Dorriss, as to its execution, was properly 
admitted in evidence, 

Second point: The deed of emancipation from Josiah 
Ramsey, senr., was irrelevant to the matter in issue be- 
tween the parties, and properly excluded. 

Third point: The jury were correctly instructed as to 
the law of the case. 
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Opinion of the court, delivered by McGirx, Judge. 

The points in this case are similar to the points in the 
case of Amy v. Ramsey. So much so, that the law in 
both cases is the same. The judginent of the court be. 
low, isalsouffirmed. ‘The defendant pays his own costs, 
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1. If a mechanie undertake to build a “good rough stone wall,” and 
he builds one in a very unworkmanlike manner, he cannot reeover 


an — for his labour. 
ull 


2. Nor will payment of part of the stipulated price, and a promise to 
pay the balance, before the defect in the work is discovered, consti- 
tute such an acceptance of the work as to impose any obligation on 
the employer to pay the balance. 


APPEAL from the circuit court of Monroe county. 


P._ Williams, for appellant: 

This was an action of assumpsit, brought by Feagan 
against Meredith, before a justice of the peace. ‘The 
trial was by jury, verdict and judgment thereon for $20 
in favour of the plaintiff. From which judgment, the 
defendant appealed to the Monroe circuit court, where 
the cause was tried again. Being submitted to the court 
without the intervention of a jury—upon which trial, 
judgment was rendered against the plaintiff: afterwards 
the plaintiff or appellee filed his motion for a new trial, 
which was overruled by the court; to which opinion the 
appellee excepted, and now brings his cause into this 
court by appeal to reverse the judgment below, refusing 
to grant a new trial to the plaintiff. 

The first point that the appellant here relies on for a 
new trial is, that the finding of the court is contrary to ev- 
idence. The appellant contends that the evidence strong- 
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therefore have recovered in the court below. This court 
has laid down the doctri:e upon which they will grant 
new trial, and reverse the judgment of inferior courts, 
In the case of Singleton v. Mann, 2nd vol. of D. 8, 
Court, page 464 ; that the evidence must strongly prepon- 
derate against the verdict. ‘lhe appellant proves by the 
Biggers that the work and labour was done by the ap- 
pellant for the appellee, and that appellee furnished the 
rock ; that the work was measured and amounted to $30 
at 50 cents per perch; and that the appellee on the day 
the work was completed, paid the appellant $10, in part 
for the work, and asked indulgence for the residue. And 
further, the cellar was generally wet, and the water had 
been bailed out of the cellar by Scoby repeatedly; and 
that the work seemed well done, but that it was a single 
tier wall; and therefore, in the opinion of Adams, the 
witness, the weight of the house caused the wall to 
spring, and that the house or wall was not square, but 
which he did not know ; the wall being a single tier, caus. 
ed it to spring in the centre, and that the witness, with 
a crow-bar, threw down and rebuilt about ten perches, 
for which the defendant paid him $5. And Biggers states 
that the defendant never, as he heard of, complained of 
the work, until the wall fell down, which happened in one 
or two months after its completion, as stated by Scoby, 
the defendant’s witness. And Biggers stated, and gave 
it as his opinion, to the defendant, that it was probable 
that the mud and the water in the cellar had softened 
the foundation, so as to make the wall give way ; and, 
that he had worked several years at the business, and he 
had recently exan.ined the wall, a part of which has been 
rebuilt, and it seems to do well, and that the work looks 
very well for such a rock wall; and on examination of 
the foundation, the ground seemed soft in places, and 
in other places frozen, and that the wall seemed well 
done. ‘This is the substance and weight of the testimo- 
ny adduced upon the trial by the plaintiff. 

The appellant holds the law to be this: In an action 
of assumpsit for work and labour done, that the plaintiff 
upon this evidence must recover, unless the defendant 
proves that the work as done did not answer the purpose 
for which it was intended, and that the defendant de- 
rived no benefit from the work. This doctrine is settled 
in the case of Duncan vs. Blundell, 3 Stark. 1 Chitty on 
Con. 168, N. P. Rep. 6. Ithas also been laid down, as 
good law in the case of Hayward vs. Leonard, 7 Pick- 
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ering, that when there is a contract to furnish materials 
and do the work, and it is not done as _ stipulated for in 
the contract, so that the price agreed on cannot be re- 
covered—yet the workman may recover on the quantum 
meruit for the work, and on the quantum valebant for 
the materials, if the work and materials are of any value 
and benefit to the other party. The evidence in this 
cause clearly shows that the wall is now supporting the 
defendant’s house, and that he has paid $5 for repairing 
or rebuilding a part of the wall only, and that the abut- 
ment for the chimney is standing and doing well, not- 
withstanding two or three of the joints were not well 
broken. ‘The evidence shows that the cellar was gener- 
ally wet, and the witness Scoby had bailed the water 
out of the cellar often. It isa fair inference from the 
testimony, that the weight of the house on the top of the 
wall, and the water in the cellar may have caused the 
wall to spring or fall down without any fault of the plain- 
tll’s work ; particularly, if the fact be, that the house 
was not squrre, and it is evident that the wall or house 
one was not square, from the evidence of Adams, the 
defendant’s witness. 

The plaintiff holds the law to be this: That in an ac- 
tion for work and labour, the defendant cannot de- 
feat the plaintifl’s right to recover upon the ground set 
up here by the defendant, alter the work was accepted 
and made use of by the defendant, (in the absence of any 
contract between the parties as to the manner of its exe- 
cution,) and for aught this court knows, the plaintiff in 
erecting a single tier wall out of the rock furnished by 
the detendant, may have done every thing by the defend- 
ant’s direction. 

We, therefore, contend that the judgment of the court 
below is contrary to law and evidence, and will be rever- 
sed, and a new trial awarded upon the law arising from 
the facts in this cause. 


U. Wright, for appellee: 

The case is properly stated in the appellant’s brief.— 
| The only question which arises, is, whether the court er- 
red in refusing a new trial. I insist that the verdict was 
right, according to the evidence and the law. See the 
evidence, as preserved in the billof exceptions—and 
Helm vs. Wilson, M. Decisions, p.41. 

Qnd. If the verdict was not right, the contrariety of 
evidence makes it a case for a jury, which the court, on 
well established principles of law will not disturb. See 
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Feagan Statement of the case and opinion of the court, deliver. 
Meredith. ed by Tompxins, Judge.* 

, Feagan brought his action against Meredith, beforea 
justice of the peace, where he obtained a judgment. Mer. 
edith appealed trom the judgment of the justice to the 
circuit court. ‘The judgment of the justice was reversed 
by the circuit court; and a new trial being refused, Fea- 
gan, the plaintiff, before the justice, appeals to this court. 

From the evidence preserved in the bill of exceptions, 
it appears that Feagan undertook to builda good rough 
cellar wall of stone for Meredith, and that sometime in 
February, 1836, the wall was built. A part of the wall 
fell down one or two months after it was built. One of 
the witnesses states that he was requested to see it, and 
give an opinion ; and that, having examined the cellar, 
he found a part of the bottom covered with water, and 
a part frozen ; that he didnot know whether the founda- 
tion of the wall was softened by the water, so as to cause 
the wall to fall. Another witness stated that, in August, 
he went to Meredith’s house to build this wall, and found 
it (to use his own language) had not then fallen down, but 
was swagged all along one side, from corner to corner ; that 
the witness put a crow-bar in the wall and threw down 
about three wagon loads of the stone; and that he re- 
built about ten perches of the wall. It was in evidence 
that the appellee, Meredith desendant in the action, be- 
fore the justice, furnished the stone for the wall ; that 
the wall was a single tier of rock, and that the rock was 
not large enough to Suild a good wall of a single tier. 
For the appellant, it was contended that the appellee 

Ifa mechanic un- should have furnished larger rock, &c. It does not ap- 
deriake to Build pear from the evidence, that Meredith, the appellee, re- 
aia on. ant quested the mason to build a stone wall of a single tier 
he builds one inaof rock. ‘Ihe probability is, that he knew nothing of 
ihe unwoikman- stone masonry, and confided entirely in the judgment of 
ike manner, he ,. pe 
cannot recover his mason; and if Feagan had not expressly contracted 
any thing for his (as it appears from the evidence that he did) to builda 
taber. good wall, the law would have implied for him a promise 
to do his work well. The circumstance of a part of the 
wall falling, according to the testimony of one witness 








* During this Term there were but two my ge present, Judge 


Wash having resigned, and no one appearing to fill the vacancy. 
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jna month or two after it was built, and that another ,priz, term 
wall had yielded to the pressure either of the earth, or of 1237. 
the house on the wall, from one corner to the other,is Wersnee 
conclusive evidence that it wastoo weak. Butit was = Martin 
contended that, after the wall was finished, Meredith re- 
ceived the wall, did not object to the execution thereof, 
and paid a part of the money to Feagan, and promised 
to pay the remainder in a short time; and this promise 
itself would be sufficient ground of action. It does not 
so appear to us. Had Meredith made the promise to 
pay after the wall fell, and after he knew the full extent 
of the injury he had received from the failure of the ma- 
son to build a good wall, there might have been some plau- 
sibility if not solidity in this argument. But when we no; wil payment 
consider that the money was paid, and the promise made of ponnel’ the stip- 
immediately after the work was executed, under the im- vlted price, and 
pression too, that it had been well and faithfully done, GS tales, a 
rather seems to make the case of the appellant Feagan fore the defect in 
worse than it would have been without a promise. For the — — 
Feagan being a stone mason, must be presumed to have aes eomasane 
known, when he built the wall that it was too weak for of the work as to 
the purpose itwas designed to serve; while it may be impose any obli- 
fairly presumed that the other made the promise in the nn rae 
honesty and simplicity of his heart, believing himself un- balance. 
der obligations to the mechanic for the faithful perform- 
ance of his duty. In such cases, the law accords with 
the better feelings of mankind, making void promises 
made under a mistaken view of one’s duty. 

The judgment of the circuit court is in our opinion 
correct, and is therefore affirmed. 


v. 
Withington. 


———or K = 


Martin v. WirtuincTon. 


The supreme court in reviewing the judgment of a circuit court, made 
on a finding of facts by the court without the aid of a jury, will not 
disturb that verdict, unless it be clearly against the weight of evi- 
dence. 


ERROR to Lincoln circuit court. 


C. Wells, for plaintiff: 

This was an action of detinue, brought by Martin 
against Withington, for a sack of coffee. The defend- 
ant pleaded 

ist. Non detinet. 

2nd. Property in defendant. 
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3rd. That goods were delivered to him as bailee, and 
not demanded. And 

4th. That he and defendant bought the goods in part- 
nership, and that no division had been made. ‘The plain- 
tiff joined issue to the first plea, and replied to the three 
others, to which defendant joined issue. No jury was 
required, and the court sitting as a jury, found the first 
and third issues for defendant, and the second and fourth 
for plaintiff, and gave judgment for defendant. The 
plaintiff moved the court for a new trial, on the ground 
that the first and third issues ought from the evidence to 
have been found for the plaintitl, ‘The court overruled 
the motion, and this is assigned for error. 

This being purely a question of fact, it is only neces- 
sary to look to the evidence as set out in the bill of ex- 
ceptions. ‘The third plea avers, Ist, that the goods were 
delivered to defendant as bailee. The evidence shews 
that the defendant kept a ware-house on the river, ata 
steamboat landing. ‘The plaintiff left in defendant’s yard 
the sack of cotlee sued for, together with other goods, 
and requested defendant to put them in the house if it 
rained. That defendant’s wife did put them in the ware- 
house; that plaintiff sent a man with a wagon for the 
goods; that defendant was not at home, and that his son 
delivered the coflee and other goods to the wagoner— 
and that the wagoner put them in his wagon; that de- 
fendant came home before the wagon had gone, and _ took 
the coffee out of the wagon, and refused tolet the wag- 
oner have it, but permitted the wagoner to take away 
the remainder of the plaintiff's goods. ‘The plaintiff in 
error, contends that there was no delivery to defendant 
as bailee ; but, if there was, that the defendant had_ be- 
come legally dispossessed of the coffee by the celivery 
of it, by his son (who was his avent) to the wagoner, 
(who was the agent of the plaintiff) to review his goods. 

2nd. The third plea avers, that plaintiff never demand- 
ed the coffee till the commencement of this suit. 

The evidence shews that plaintiff employeda wagon- 
er to go for his goods; that he went, and that defendant 
did not dispute or question his agency, but fully reeogni- 
zed it by permitting him to take away a part of the goods. 
The whole of the evidence is clearly for the plaintiff on 
the third issue. 

The first issue ought to have been found for the plain- 
tiff, as the evidence shews property in the plaintiff; pos- 
session in defendant, and that the defendant did unlawful- 
ly detain the goods. 
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E. Bates, for defendant: 

This is an action of detinue, brought by Martin against 
Withington, for a sack of coffee. Defendant pleaded 4 
pleas—Iist. Non detinet. 2nd. Property in defendant. 
3rd. The coffee deposited with defendant as bailee, and 
no lawful demand made. 4th. The coffee bought by 
plaintiff and defendant as partners, to be divided, and no 
division made. The court sitting as a jury, found the 
issues first and third for defendant ; second and fourth for 
plaintiff. Judgment for defendant ; to reverse which, the 
case comes here by writ of error. The only error as- 
signed, is, that the court overruled the plaintiff’s motion 
fora new trial. I believe it is a question of fact only, 
depending on the testimony, which is short and embodi- 
ed in the bill of exceptions, to which I refer; and for the 
defendant, | submit that the new trial was properly re- 
fused. 


Statement of the case made, and opinion delivered by 
Tompkins, Judge. 

Martin brought his action of detinue against Withing- 
ton, and judgment being given against him in the circuit 
court, he applied fora new trial. This being refused, 
he brings the cause into this court by writ of error. 

From the evidence preserved in the bill of exceptions, 
it appears that Withington, the defendant in the action, 
kept a ware-house on the bank of the Mississippi, that 
among several other articles, a bag of coffee had been 
deposited with him by Martin, the plaintiff in the action. 
Martin sent a wagon for his goods, and the ‘defendant 
not being at home, they were delivered to the driver of 
the wagon by the son of Withington, a youth “about 
grown.” Before the wagon departed the defendant 
came home, and observed, that had he been there the 
plaintiff should not have had the sack of coffee ; that the 
plaintiff had bought the coffee with his own money in St. 
Louis, and had agreed to let him, the defendant, have six- 
ty pounds of it, for B. W. Hammack ; and if he let the 
coffee go, Hammack would not get his coffee—and that 
the plaintiff owed him three or four dollars for boarding 
and for storage. The defendant then took the sack of 
coffee out of the wagon. The wagoner told the de- 
fendant, he would pay whatever was due on the coffee ; 
the defendant said nothing was due on the coffee; the 
wagoner then offered to pay what the plaintiff owed the 
defendant, 1f defendant would give him an order on plain- 
uit; the defendant declined doing this, saying the plain- 
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aprit terw tiff would never pay him (the wagoner.) It was also in 

1837. evidence, that the youth who delivered the coffee was 
w= = frequently employed about the ware-house, delivering 

Manin and receiving goods there ; that the plaintiff’s goods had 
been left in the yard, and were not intended to be stor. 
ed, but that they were put under shelter from a 1ain that 
fell about that time; and that the defendant requested 
one of his neighbors to inform the plaintiff that he might 
send and get his bag of coffee. The authority of the 
wagoner to receive the coffee is not disputed. 

It seems tous that the defendant by his conduct, plain- 
ly admitted the authority of his son to deliver the goods 
to the plaintiff’s agent ; they were accordingly delivered. 
We may say to the plaintiff himself for the delivery to 
his agent is a delivery in law to himself. The coffee be. 
ing then delivered, he had no right to go into the wagon 
to take it out. ‘The witnesses proved that the coffee had 
not been stored, but was only left in the defendant’s yard 
by his permission ; and the defendant himself admitted 
that there was nothing due him on the coffee. Suppos- 
ing he had proved that to be true which he had assert- 
ed, that a balance was due him for storage, still he could 
not retain this coffee, which had not been stored, on ac- 
count of that balance. There remains then no claim for 
the defendant to assert to retain the bag of coffee, but 
that founded on the promise of plaintiff, to let him have 
sixty pounds of it for B. W. Hammack. 

‘The cupreme {t is the opinion of this court that the circuit court, 
court in reviewing Sitting in thiscaseas a jury, ought, on this state of facts 
the judgment of @ to have found a verdict for the plaintiff, and to have giv- 
api en judgment accordingly ; and although in some cases we 
of facts by the are not disposed to disturb the judgments of the circuit 
court without the courts, entered upon verdicts found on testimony that 
= oe Nar seemed to us insufficient ; vet in this case, the testimony 
verdict, unless itin favor of the plaintiff is so strong, that we have no hes- 
be clearly against jtation in saying, that we believe the circuit court com- 
— of €¥- mitted error in refusing him a new trial. Its judgment 

is therefore reversed and the cause remanded. 


v. 
Withington. 
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Bryant v. Satine. 


i. A. agrees to pay B. fora certain stone wall, when he (A.) should 
build on the same, se)! the same or dispose of the lot, on which it 
was constructed. 

Held, that A. is entitled to a reasonable time to build or sell, and 
until that event takes place B. cannot recover. 

What would be a reasonable time must depend on the circumstan- 
ces of each case. 


Wright, for appellant : 

This action was instituted before a justice of the peace, 
by the plaintiff against the defendant, on the 27th Janu- 
ary, 1837, on the following paper : 

“Samuel Bryant in account with William Saling, 1835, 
1836. Dr. To building a rock foundation for a house in 
the town of Paris, and furnishing all the materials : 
feet by ——. $63 33; for which, said Bryant agreed to 
pay the said Saling the sum of money aforesaid, after the 
work was done.” 

On a trial by a jury the defendant had judgment, and 
the plaintiff appealed to the circuit court of Monroe, 

At the March term of that court, the defendant moved 
to dismiss the cause for want of an account being filed 
against him, which the court overruled. 

He then moved for a continuance of the cause, at the 
costs of the plaintiff, for want of notice of the appeal ; 
which motion, the court likewise overruled. 

A trial of the cause was then had, and the verdict be- 
ing rendered in favor of the plaintiff, the defendant mo- 
ved for a new trial, because the verdict was against law 
and evidence ; which motion, was also overruled, and the 
plaintiff had judgment. 

The defendant brings this case to this court by appeal. 

The questions which arise from the determination of 
this court, are 

ist. Did the court err in refusing to dismiss the appeal. 

2nd. Did the courterr in refusing a continuance at the 
costs of the plaintiff. 

3rd. Did the court err in refusing a new trial. 

The first two questions may be considered as one, 
since they arise upon the same objection. 

The law regulating proceedings in justice’s courts, pro- 
vides, “That in every suit founded on an account, a bill 
of items of such account shall be filed with the justice, 
before any process shall be issued in the suit.” See M. 
Laws, page 351,sec. 9. The Legislature attached some 
importance to this matter, for they declare it “shall be fil- 
ed” before any process shall be issued. An account filed 
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Bryant v. Saling 


statute mean any thing, it requires that the account filed 
shall be against the person to be sued, and that it shall 
containa syecification of the demand. 

The account filed is liable to another objection. It 
specifies neither day, week, nor month, but intimates that 
the liability arose within the years 1835, 1836. This is 
too loose for the purposes of justice, although its admin- 
istration be summary. 

2nd. The verdict was clearly wrong—(see the evi- 
dence as preserved in the bill of exceptions.) 

The jury interfered between the parties, and changed 
their contract. Bryant never employed Saling to build 
the foundation. Saling erected the wall for himself, with 
a view to buildon it a brick house of a certain descrip 
tion; and the only benefit sought by Bryant, was the 
privilege of joining to the wall. But Saling failed to put 
up the house, without fault on the part of Bryant, and he 
abandoned the idea of fulfilling his engagement. It can- 
not be pretended, that in that attitude of the matter, he 
could recover any thing for work and labour done, or ma- 
terials furnished. The wall foundation was so much le 
bour lost—lost by his own wrong, or folly or misfortune. 

Bryant did not stand upon his legal rights. He did 
not contract for a wall—he did not want it—but since it 
was built by Saling, whenever he did want it—whenever 
he should realize out of it a benefit to himself, he was 
willing that benefit should accrue to Saling. “Saling then 
surrenders tv him the rock; but whansver tepals built on 
the wall—or sold the said wall or lot, or otherwise dispos- 
edof the rock, that then and not till then, was Bryant to 
pay Saling for the rock, at the price found by the ref- 
erees.”” 

It is not pretended that either of these events has hap: 
ened. It cannot be urged that Bryant has realized any 
enefit from the wall; yet, against the plain, obvious and 

emphatic provisions ef his contract, he has been forced 
to pay for it. There was no legal obligation on Bryant 
to pay for itatall. Heagrees to pay on certain, reason- 
able conditions. Can any court strikeoff the conditions 
and make his obligation absolute? 

Courts, under their power to interpret contracts, have 
in a few peculiar cases, disregarded incongruous, or im- 
possible conditions. Thus, in the case tried in the nor- 
thern circuit, before Lord Macclesfield—“a girl in con- 
sideration of £20, submitted herself to the pleasure of @ 
man; he was so ungenerous, afterwards, as to refuse pay- 





SECOND JUDICIAL DISTRICT. 524 


ment, and she was obliged to sue him upon his nete; which pri, TERM 
in the beginning of it, was mentioned to be for £20 bor- 1837. 
rowed and received, but atthe latter end were these wey 
words: which I promise never to pay.” My Lord Maccles- Bryant v. Saling. 
field held, that here is a good foundation for an assumpsit 
upon the lending on one side, and the borrowing on the oth- 
er ; and the words in the conclusion of the note will make 
no variation. But it is notallowable to interpret what 
has no need of interpretation. ‘‘Questies in verbis nulla 
est ambiguitas, thi nulla expositio centra verba factenda est.” 
And the case at bar is of that character. 
nuild Besides, the conditions are reasonable and proper. 
with be 
crip P. Williams, for appellee: 
the The first point upon which the appellee relies to sus- 
) put tain the verdict of the jury, and judgment of the court 
d he below is, that the testimony strongly preponderates in 
can- favor of the finding of the jury, instead of strongly 
r, he against the verdict. 
ma: This court has sustained this point in the case of Mc- 
h la Knight and Brady vs. Samuel Wells. The point in this 
tune. case, and the principle laid down by the court was: that, 
e did if the facts as they appear on the record did warrant a 
ce it finding the one or the other, according as extrinsic cir- 
ever cumstances incline. In this case, the court will not re- 
was verse a pan because a new trial was refused. 1 
then vol. D.S. C. p. 13. And also, in the case of Singleton 
‘lton vs. Mann, page 464, vol. the 2ud. This court has ex- 
spos- pressly decided that this court will not grant a new trial, 
nt to unless the evidence is stronger against the verdict, than 
e rel- for it; and not then, unless it should strongly preponder- 
ate, The appellee could cite the court to numerous com- 
: hap: mon law authorities, sustaining the doctrine settled in 
| any these two cases above, but we deem it wholly unnecessa- 
5 and ry to do so in this case. ' ' 
orced The plainuff proves by Ford, that Saling called on him 
ryant to measure the work, and he handed the estimate of the 
ason- fy Work to him, and Bryant said he would stand to it, or go 
‘tions it; which is a clear assumption on the part of Bryant to 
pay the amount that the work was estimated at by Ford. 
have Vanarsdale states, he was called on by both parties to 
r im measure the work, in the summer or autumn of 1835; 
» nor- and that the work came to $62 or $63, or thereabouts ; 
“con: fe $60 at least, and over. ‘This witness understood from 
sof a fm the parties, that Saling had agreed to byild a brick house 
pay: on the lot on which the work wasdone. Bryant was to 
give the lot to Saling as soon as the house was built.— 
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aprit Term ‘Lhis agreement was before the work was commenced, 
1837. and under these circumstances the wall was begun. Af- 
waa terwards, Saling declined building the house, and then the 
Bryant v. Ssling. witness was called on to measure the work. The wit- 
ness handed the estimate to defendant, with Ford: the 
defendant said it was high, and plaintilf said it came to 
more than he expected. James Buford, a witness for the 
plaintiff, stated that prior to the time the work was mea- 
sured, he proposed buying the lot of the defendant 
on which the wall was built; that defendant asked him 
$100, which he had concluded to give. Sometime after 
the measurement of the work by Ford and Vanarsdale, 
the witness called on the defendant again, who then ask- 
ed him $150 for the lot, with the rock, which he thought 
was too high—he Buford thought, when he first proposed 
to buy, that $100 was a fair price for the lot, and in that 

first conversation, the defendant referred him to Saling 
for the rock—and here endeth the plaintiff’s evidence— 
which clearly shews a direct undertaking on the part of 
Bryant, to pay Sailing for the rock wall, and an express 
offer to sell the rock wall to Buford, with the lot, for 

$150; without any evidence to shew, that he was actin 

as the agent of Saling. Therefore, the lot and the roc 
from the evidence, were his. This testimony was fully 
sufficient to justify the jury in finding for the plaintiff, 
and fully justify the court in overruling the motion fora 

new trial, because the facts well warrant the jury in find- 

ing the one way or the other, as extrinsic circumstances 

might have inclined, and strongly preponderates in favor 

of the verdict. 

The evidence produced by the defendant presents # 
question of Jaw; andin the x Bored reasonable time in- 
cludes both law and fact. But it seems to be clear, that 
in particular cases, reasonable time may either be an in- 
ference of law from the particular facts—that is, when 
they are such as to fall within any general known rule of 
law, or may depend upon the conclusion of the jury, 
that the time is reasonable or notin point of fact, with 
reference to the ordinary practice and course of deal- 
ing, or to a man’s duty as a moral agent, under the par- 
ticular circumstances of the case. 2 Strange, 1271;Co. 
Litt., 56; Willes, 135 and 206, part III; 3 Starkie, 1407. 
The defendant was to pay the plaintiff for the rock and 
wall, when he built on the wall or sold the said wall or 
lot, or otherwise disposed of the rock. Then, according 
to the evidence of the defendant, the original agreement 


was rescinded in relation to the building the house, and 
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the defendant was to pay the estimate put on the work apriz TERM 
done by Saling, for the defendant, upon the happening of 1g 37. 
any one of these three events or contingencies. Theap- wex-m 
pellee holds the law to be this: that when A. agrees to Bryant v. Saling. 
pay B. a certain sum of money for a valuable considera- 

tion, upon the happening of a certain event, and the hap- 

pening of the event is under the control of the party 

who agrees to pay, and no particular time is agreed on 

by the parties, when the event or contingency shall take 

place, that the party is liable in a reasonable time, wheth- 

er the event or contingency takes place or not, which is 

a matter of fact to be left to the jury, in the ordinary 

course of dealing, or a man’s duty as a moral agent, un- 

der the particular circumstances of the case; and may, 

in the abstract, be an inference of law from the particu- 

lar facts, when they are such as to fall within any known 

rule of law—see 3 Starkie, 1407. And as before cited, 

the cardinal rule of construction in all contracts, is to 

give it effect according to the real intent of the parties, 

to be collected from all the terms of the agreement;— 

Cobb vs. Fountain; 3 Randolph, 487; 2 Kent, 557, 2nd 

edition. So in construing a contract, the court will look 

to the motives that led to it, and the object intended to 

be effected by it,—Davis vs. Barny; 2 Gill and Johnson, 

382; Chitty on Cont., page 21 and 22. Bryant could 

not have believed at the time he said he would go it, or in 

other words, pay Saling for the rock wall, that Saling 

was to wait at his will and pleasure for the payment of 

the money, for work and labour, before rendered to the 

use and benefit of Bryant. Neither could Saling have so 
understood the contract, nor so have accepted it. Such 

an inference as this from the contract, would be an irra- 

tional conclusion. The appellee holds, that the time from 

the summer or autumn of 1835, until the commencement 

of this suit, is a reasonable time for the happening of any 

one of those events or contingencies, and that the cir- 

cuit court did not err in overruling the defendant’s mo- 

tion for a new trial. 

It is perfectly immaterial whether Saling agreed to 
builda house on the lot of Bryant; and when the work 
was completed, Bryant was to have the benefit of joining 
walls, as the consideration of the gift, if it could be so 
considered, and Saling declined building thehouse. That 
contract being rescinded in toto, and the rock wall was 
not given to defendant to rescind the contract—and Bry- 
ant afterwards taking the rock wall, and work and labour 
of Saling, for which he asked Buford $50 in the sale of 
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the lot; and his agreement to pay Saling upon the princi- 
ples before statea, will entitle the plaintiff to recover in 
the action. We cannot therefore, see any principle of 
law upon which this court will reverse the judgment be- 
low, and award a new trial in this cause; and as to the 
facts, they strongly preponderate in favor of the verdict. 


Opinion of the court, delivered by McGirx, Judge. _ 
An action of assumpsit was brought by Saling against 
Bryant, for work and labor and materials found by Sal- 
ing for Bryant, in and about buildiug a stone wall for the 
foundation ot a house. In the circuit court of Monroe 
county, Saling had judgment for fifty-five dollars. Bry- 
ant moved the court for a new trial, for the followi 
reasons:—1st, Because the verdict is against evidence, 
2d, The verdict is against law;—the court overruled the 
motion. The only point made in the cause is, that the 
circuit court erred in refusing a new tiial. By the testi- 
mony, it appears that Bryant was the owner of a lot of 
ground in the town of Paris, in the county of Monroe, 
that he offered to give the lot to Saling, on condition that 
Saling would build thereon a certain house in a given 
time, and that Bryant should have the privilege of joining 
to the wall of Saling’s house another building when he 
should build. That Saling built a stone wall on the lot 
for a foundation; that he then deelined going on with the 
building, and thereupon it was agreed that Bryant should 
ay for the wall at such price as should be fixed on by 
. Ford and W. K. Vanarsdale; that these two persons 
fixed on the value of the work. to be sixty dollars, and 
that when they presented the estimate to Bryant, he said 
it was high, but that he would standit. That Bryant was 
not to pay for the wall until he should build on the same, 
sell the same, or sell the lot, or otherwise dispose of the 
rock. It farther appeared that this wa!l stood at the trial 
of this cause as it did when the arrangement was made, 
not sold, nor disposed of in any way. That after this 
agreement was made, about fifteen months elapsed before 
the bringing this suit. It appears that after Saling had 
declined building, Bryant asked about $100 for the lot, 
and Saling about $50 for the rock, and that after Bryant 
became the owner of the stone, he asked for the lot and 
stone wall $150, and the person who proposed the pur- 
chase, declined on the ground that the sum was too high. 
Mr. Wright, for Bryant, insists that the court erred.in 
refusing a new trial. That the jury erred in finding the, 
vepdict, because the event on which Bryant was to pay 
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for the stone had not happened. |. APRIL TERM 

Mr. Williams, for Saling, insists that time enough did 1837. 
elapse after the agreement was made, and before the suit Weve 
was brought for Bryant to have either sold the lot and Bryant v. Saling. 
rock, or the rock alone, or to have built on the same, and 
that it was his duty to have proceeded to do the one or 
the other immediately, and having failed to do so, he is 
liable to pay for the rock. ‘The first rule that may, with 
safety, be affirmed in regard to contracts of this kind is, 
that where money is to be paid on the happening of any 
event, the money is not to be paid till the event takes 
place. That when no time is fixed for the performance 
of the act, the party, who is to perform it, is to have a 
reasonable time to perform the act. ‘That what is rea- 
sonable time, is to be determined by the nature of the 
act to be performed, having a just regard to the ability 
of the party to do the act, and how it may effect his inte- 
rest to perform it, to perform the act by hasty or tardy 
measures at one particular time, or at any other. 

In the case at bar, the witness says, the money was not 
to be paid until the lot and rock were sold, built on or 
used by Bryant; but the jury, or court sitting as a jury, 
have declared the law to be that, he is bound to pay, al- 
though no use has been made of the wall by Bryant, and 
for the reason that Bryant was bound to proceed to sell, 
build on, or use the rock immediately. if is clearto our 
minds that, in so viewing the case, great injustice has 
been done, and the law has been misapplied. 

Mr. Williams, for Saling, has cited the case of Breken- 
ridge’s administrators, vs. Lee’s executors, 3 Bibb’s Rep. 
329, to prove that it was the duty of Bryant to have sold 
or used the stone wall, so that the money would be due 
to Saling. In that case, the purchaser of a tract of land, 
covenanted to pay the vendor £10 for 100 acres of land, 
and that none was to be paid till the title should be clearly, 
legally, and indisputably ascertained; and also that the 
purchaser was, at his own expense, to proceed to inves- 
tigate the title—no time was fixed on when the investi- 
gation was to be made. Nine or ten years afterwards 
suit was brought for the money. ‘The defendants relied 
on the ground that the title had not been ascertained and 
investigated. The court held that it was the duty of the 
defendant to have proceeded immediately on the investi- 
gation of the title, and not having done so, was liable. 
We see no objection to the principle of this case ;—in this 
case it is evident the party’s duty was to proceed and in- 
vestigate the title as speedily as the forms of law and the 
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APRIL TERM ature of the business would permit. Ifnine or ten years 
1837. would not be enough, the defendant should have shewn 
wv it, but prima facie, the time would seem to be long enough. 
Bryant v. Saling. In the case before us, fifteen months might, or might not, 
be timeenough to enable Bryant to perform the act. 
B aerees to pay In the first place the wall was built by Saling entirel 
stone wall, when With a view to his own interest, and when he found it 
he (A.) should would not be to his interest to build a house on the same, 
a ees he began to cast about in his mind how he should dispose 
dispose of the lot, Of the wall to pay him for his labor;—the wall was on 
on which it was Bryant’s land. 
Fg we’, ;, It seems he had the liberty to take the rock away, and 
entitled to a rea-Sell the same to whomsoever he could: but this he per- 
sonable time to haps could not do without a loss, or if he could, why did 


build or sell, and +? ; 
re ling he not do it? Heseems to have come to the conclusion 


takes place, B. that the best thing he could do would be to let Bryant 
sega - use the wall to build on, or to let him, it he sold the lot, 
coments + ng * sell the wall with it; or to let him otherwise use or sell 
must depend on the stone as might suit him best. In all this proposed ar- 
tre circumstances rangement, Bryant had nothing’ to gain; he might have 
case. . ° . 
kept the rock and wall without paying any thing therefor, 
as the same was on his land, and Saling declined fulfiling 
the conditions on which he was to have the lot. In this 
condition of things. Bryant agreed to do that which some 
other men would not have agreed todo. He agrees that 
if he builds on the wall he will pay for it; or that if he 
should sell the lot and the wall with it, then he will pay 
for it; or that if he should sell the rock of the wall alone, 
then he will pay for it;—but that as he was to gain noth- 
ing by the agreement, he stipulated that until he received 
some benefit from the transaction in some way, he was 
not topay any thing. This was the bargain. Saling now 
argues as he might do if he had done the work for Bryant 
at his request. He seeks to hurry Bryant into a sale of 
the lot for his benefit, without regard to the question 
whether Bryant would not lose by the sale of the lot;— 
he seeks to make Bryant sell, or otherwise use, the stone, 
that he may get his money. This is somewhat unjust, 
and somewhat ungracious, too. The true spirit of this 
agreement is, that Bryant is to have a reasonable time to 
accomplish the agreement, and he is not bound to hasten 
or sacrifice that property. Is it not altogether a matter 
of accommodation to Saling to undertake to pay at 
all? In fact there is no consideration for the contract, 
till Bryant realizes something in the shape of benfit from 
the wall. 
In this view of the case, the verdict is clearly and en- 
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tirely against the evidence, and the judgment entirely prin TERM 
against the law of, and right of the case. Judgment re- 1837. 
covered with costs. wna 

W. & G. Vaughn 


: Vv. 
io 3 : ; 
——7, State of Missouri. 


W. L. & G. Vaueun v. Strate or 


1. Inan indictment reciting that the grand jurors were “empannel- 

_ted, sworn and tharged, &c.” time and place need not be laid, to 
show when and where they were 80 sworn. 

2. An indictment charging that defendants “did exercise the bvsi- 
ness of a public auctioneer, and then and there sold goods as such 
muctioneer, &c.”” pursues the essential descriptive words of the stat- 
ute, and is good. ; . 

It is error to charge éwo persons with jointly exercising the trade 
of an auctioncer. 


ERROR to the circuit court of Pike county. 


Chambers, circuit attorney, for the State: 

This was an indictment against the defendants for ex- 
ercising the business of an auctioneer without having li- 
eense. Upon the trial of the cause the jury rendered a 
verdict of guilty, and found that the, amount of goods 
sold by the defendants, was $250, which gave the State 
a right to the sum of §7 50, for the revenue on the 
amount sold. 

Instructions were asked on both sides; some were giv- 
en, and others refused by the court. 

After the verdict was rendered, the defendants moved 
fora new trial, which was refused; and the court further 
refused to sign a bill of exceptions, in the cause contain- 
ing the evidence. A motion was made in arrest of judg- 
ment, which was also overruled by the court. In this, 
the court likewise refused to sigh the bill of exceptions. 
The question as to the right of the parties to their bills 
of exceptions in this cause, does not appear to be a legit- 
imate point between the State and the defendants in a 
writ of error. The better practice would seem to be, to 
try that question ona motion for a mandamus against the 
Judge. 

But if this is a legitimate question in this proceeding—. 
then I contend, that the court properly refused to sign 
the bill of exceptions, upon the following authorities: 

4. Hawkin’s Pleas of the Crown, 457; 2 Mo, Decis., 
213; 13 Johnson Rep. 90; Phillips Ev. 213; 1 Chitty on 
Crim. Law, 503; 3 Mo. Decis., 334; State vs. Mitchell; 
State vs. Harry, a slave. 
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No decision of this court can be had on the judgment 
of the court below in giving and refusing the instructions, 
and in refusing a new trial, unless the bill of exceptions 


W. & G. Vaughn js first made a part of the record. From this view of the 


Vv. 
State of Missouri. 


case, I hold, that there are but two points presented to this 
court for its action, at this time, (to wit:) 

1st. Does the indictment sufficiently charge the offence 
contained in the second section of the act relating to 
auctioneers?—see Revised Laws, 161, sec. 2. That the 
offence is well charged—see 2 Gallison Rep. 15; Cox. 
Dig. 357, page 13. 

Qnd. Were the parties properly joined in the same in- 
dictment? Upon this point—see 1 Chitty Crim. L., 220; 
3 Bac. Abridg., 563; 2 Burn’s Just., 660. 


Heard, on same side: 

The objections urged to the indictment are, first—that 
the indictment does not shew that the grand jurors were 
sworn in Pike county. 

Second.—That the indictment does not pursue the 
words of the statute defining the offence. 

Third.—That the indictment does not aver the goods 
sold, were subject to duty. 

Fourth.—That two were jointly indicted; whereas, 
there should have been several indictments. 

And first, that the indictment does not shew that the 
jurors were sworn in Pike county. To sustain this ob 
jection—3 Johnson’s cases, page 265, is referred to.— 
And that case turned on the authority of the cases re 
ported in Vent. and Strange, there referred to; which 
were founded on indictments found at the Quarter Ses 
sions; and those cases, and this doctrine,arose only in 
indictments found at the Quarter Sessions. As it re 
gards the power and duty of the court of Quarter Ses- 
sions—Oyer and Terminer, and Sessions of the peace, 
&c. See Circuit Crown Companion, page 1, 13, 17 and 
27. By this authority it seems necessary, that an in- 
dictment found at those Sessions, must have a caption, 
stating the fact of their appointment and the powers 
conferred by it; and in the caption, also, it is stated, that 
the jurors were then and there sworn. See ist Chitty’s 
criminal law, page 113 and 114, top. It will be seen by 
these authorities, that those courts tried no cause save 
petty larceny and misdemeanors; and all other indict- 
ments found in their courts are sent to the assizes.— 
Hence it is, that greater certainty is required in the ca 
tion of an indictment—and the suggestion made by Ch 
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J. Kent, in the decisions referred to in 3rd Johnson, at. apart. Tere 
once shows, that the doctrine is confined to indictments 1837. 
found at the Quarter Sessions. For hesays—that inthe w~>\—, 
case of the King vs. Larneth, (1 Mod.,) which was an W. & G. Vaughn 
indictment ‘eink at the Quarter Sessions, the words then ve ; 
and there charged and sworn were omitted; and the whole 5 of Missouri. 
court of K. B. held the omission fatal, and quashed the 
indictment. The clerk of the Crown office, that is, of 
the Session courts, informed the court that this was al- 
ways the course to be taken, and that the above words were 
necessary where the caption is recited. 

The second objection is, that the word and is used in 
the indictment, and the word by is used in the statute. I 
grant sir, that it is necessary to use the words used in the 
statute defining the offence, but this not being one of 
them, and being used merely to connect two sentences, 
isnotmaterial. See 3rd Bacon, page 570. 

The third objection is, that the indictment does not 
aver that the goods sold, were subject to duty. As to 
this point—see 1 Chitty, page 233, top page, note (a); 
and authorities there referred to—3 Bac. Ab., 570-1. 

The fourth point contended for, is, that two were joint- 
ly indicted. 

Several may be indicted for a misdemeanor. See Ist 
Chitty’s criminal law, 220 and 1; 4 Bl. Com., 36; 7 East, 
65; 1 Hale, 615, 521-2. 


U. Wright, contrary: 

The defendants rely on the following points: 

Ist. That a bill of exceptions ought to be granted in 
all cases of a mere misdemeanor; and especially in cases 
for the collection of the revenue. 2 In., p. 527; 1 Bac. 
ab. p. 528; 4 vol. Haw. P. C., p. 457, sec. 210; M. L., 
page 320, sec. 28; al 631, sec. 39; 3 M. D., p. 283; 
1Chitty C. L. p. 508; Phillips Evid., p. 214; 1 vol. Star- 
kie’s Ev., p. 430; 4 Black. Comm., page 5 and note 1; 
M. L. p. 491, as to common law; also, p. 164, sec. 12, 
as to the auction. 

Qd. If the bill of exceptions be allowed, we contend 
that the court ought to have granted a new trial, on the 
grounds, that he gave wrong instructions to the jury, and 
refused to give those that were right. That the evidence 
in the bill shows, that the sale of the goods was authoriz- 
ed by the statute. That the sale by auction is an indi- 
vidual act, and not joint act. That there was no evi- 
dence against George Vaughn, except as he was a part- 
her in merchandize with Wm, and that Wm. sold some, 
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Hughes sold some, and Trimble sold some; and each wag 
liable for his own act, and not forthe other. ‘The verdict 
being joint, and the fine assessed joint—it ought to have 
been set aside and a new trial granted. M. L., p. 320, 
sec. 28; 1 Chitty Crim. L., top page, 533; 2 Tidd, page 
813, $21. ! 

3d. That the indictment is wholly insufficient. It 
does not bring the defendants within the provisions of 
the statute. ‘The selling by auction without license is an 
individual act; and those offending against it, are liable 
separately and not jointly, any more than for a perjury, 
and in other respects, is too uncertain. M. L., p. 160, 
sec. 2, land 5;1 Chitty C. L., 539 to 41; 2 Tidd, 826; 
2 vol. M. Dec., p. 228, 3 vol. p. 63; 1 Chitty C. L., top 
page 220 and 221. Itdoes not appear that the jury were 
sworn in the county of Pike.» See 3 Johnson’s cases, p. 
265. : 


Chambers, in reply: 

I contend that this is but a proviso, which is made for 
the defendant’s benefit, nnd that the prosecutor was not 
bound to negative it, nor to prove it. For the provisos 
of astatute, are not to be negatived by the prosecu- 
tor. See 1 Chitty, 233. The averment would be an 
affirmative averment, and therefore the prosecutor bound 
to prove it true. 


U. Wright, in reply: 

Ist. 3 J. cases 267, proves the indictment bad for want 
of oath to jurors. 

2d. Indictment bad under thé statute. 

ist. Because it does not pursue the language of the 
statute: see Starkie’s criminal treaties, p. 253-252-251, 
overruling the dictum of Justice Foster; 1 C. C. Law, top 
page, 235. ‘The exceptions to the rule are not law, be- 
ing founded on Foster’s dictum, and being not counten- 
anced by later decisions; and for this, also 1 C. C. Law, 
page 237, top. 

It has been said that where the statute is recited, the 
language of the statute may be omitted. This is not law; 
see Starkie’s Crim. Treaties, page 247 and 248; also 1 
C. C. Law, page 237, top. 

2d. It does not mention all the circumstances contained 
in the statutable definition of the offence; see Starkie’s 
Crim. Treat. p. 242; 1 C. C. Law, p. 231-232. 

3d. The defendants are indicted as for a joint offence, 
and the judgment is joint, whereas each is responsible for 
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himself. See 1 Starkie’s Crim. Treaties, p. 39;1C.C. pai rerm 
Law, page 220, 221, top. ‘The cases cited of jointin- — 4837, 
dictments are all cases in which the parties were charged Gone 
seperaliter; see 1 Starkie’s Crim. Treat. page 47 and 48. w. & G, Vaughn 
4th. The indictment is too loose; see Starkie’s Crim.  — 
Treat. page 267. It must contain a direct, positive, sin- te of Missouri. 
gle and definite charge. 
This indictment charges— 
ist. That the defendants exercised the trade and busi- 
ness o: an auctioneer, which is too general, for it may be 
done in two ways. 
2d. It charges him with selling, unlawfully, as such 
auctioneer, goods, wares and merchandize, &c. without a 
licence. ‘his is a separate charge, though intended 
fur a specification of a more general charge. But it is 
itself defective, as a charge, because it omits to allege 
that they exercised the trade and business of an auction- 
eer—which is the offence under the statute, though that 
offence may be committed in two ways. 


Statement of the case made, and opinion delivered by 
‘Tompkins, Judge. 
Wm. L. and George Vaughn were indicted for selling 
goods at auction without a license, and being found guil- 
ty, they moved in arrest of judgment. ‘Their motion 
was overruled, and a judgment entered up against them. 
To reverse that judgment, they sued out their writ of 
error, and have brought up the cause to this court. 
For the plaintiff in error, it is contended, 
Ist. That the indictment is bad for want of an oath 
to the jurors. 
2d. The indictment is bad under the statute. Ist. Be- 
cause it does not pursue the language of the statute. 
2; Because it does not mention all the circumstances 
contained in the statutory definition of the offence. 
3d. Because the defendants are indicted for a joint of- 
fence, and the judgment is joint: whereas each is respon- 
sible for himself. 
Ist. That the indictment is bad for want of an oath to 
the jurors. I adi 
The indictment runs thus: The grand jurors for the Seite en die 
State of Missouri, empannelled, sworn and charged, to grand jurors were 
inquire in and for the body of the county of Pike, &c.” It Se gant 
was contended in argument, that it did not appear from the ed, &e.”. pce. 
indictment that an oath was administered in the county, place need not be 
and at the time, &c. And this is probably what the !#!4)to show when 


: é - ee and where the 
counsel meant by saying, the indictment was bad for were so pts 4 
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aprit Term Want of anoathto the jurors. The authority cited from 
1837. Johnson’s cases, in the supreme court of the State of N, 
warns = York, does not appear te be in point. In that case the 
W. &G. Vaughn defendant was convicted at the general sessions of the 
. peace of the county where the offence was charged to 
be committed; aud the nisiprius system being adopted in 
New York asin England, it will become necessary to 
state in the indictment that the oath was then and there 
administered. In our State, judgment is entered up 
against the accused in the circuit court, where his con- 
viction tuok place. And it does not become necessary 
to inform the court that its own july was sworn im the 
county at the time, &c. ‘That court is bound to take no- 
tice of its own proceedings. 

un beatae 2d. That the indictment does not pursue the language 
charging that de- of the statute. ‘The indictment charges that the defend- 
fendants “did ex- ants did exercise the business of a public auctioneer, and 
Soauhagaens did then and there as such auctioneers sell goods, &c. 
auctioneer, and having no license doso. It is contended that the indict- 
— = there ment should have pursued more strictly the words of the 
a on aw. The first section runs thus: No person shall ex- 
pursues the essen- ercise the trade or business of a public auctioneer by sel- 
ees ee goods or other property, subject to duty under the 
ute, and is good. law, &c.” It was insisted that the indictment should 
have charged that defendants exercised the trade or busi- 
ness of a public auctioneer by selling goods, &c. not sub- 
ject to duty. Reference is made to 253d page of Star- 
kie’s criminal treaties, where a dictum of Mr. Justice 
Foster is said to be overruled. In his report of the case 
the King v. McDaniel and others, he says in the case ¢i- 
ted, the indictment was holden to be sufficient, though 
the words of the statute of Phillip ahd Mary, were not 
pursued. The words “excitavit movit et procuravit’’ be- 
ing deemed tantamount to “counsel hire or command.” 
Mr. Justice Foster says: I take this to be good law, 
though I confess it is the only precedent I have met with 
where the words of the statute have been wholly drop: 
ped. The case before us is an indictment for a misdemean- 
or, and the words of the statute are not wholly dropped, 
as in the case cited by Foster, but the words of the legis- 
lature, defining the offence, are carefully preserved, and 
attended to in the description of the offence. The in- 
dictment charges most positively, that they sold goods, 
&c. in the words of the statute; and if it had been true 
that these goods were not subject to duty, on account of 
any saving or proviso in the statute, the defendants might 

have pleaded it—see 3 Bac. abrid. 570. 


Vv. 
State of Missour 
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In the third point made by the defendants we findmore pri, TERM 
weight. It appears to us, upon mature consideration, 1837, 
that two persons can no more be jointly guilty of exer- wenn 
cising the trade or business of an auctioneer without li- shropshire 
cense, than they could be jointly guilty of speaking slan- 
derous words. For this reason, we tnink the indictment 
is bad, and the judgment of the circuit court ought toy js error to 


have been arrested. The judgment is therefore, reversed. charge two per- 
sons With jointly 
exercising the 
— 010 trade of an auc- 
tioneer. 


Vv. 
Glascock &Garner 


35a 546 
pane \4 636 
Horse-racing is a game within the meaning of our statute “to restrain \151_ 571 
gaming.” 4 536 
167 _283 

| 4 536 


Suropsnire v. Grascocx & Garner. | 4 536 


U. Wright, for appellant: 

This was an action of debt by petition and summons, 
instituted in the Marion circuit court by plaintiff against 
defendants, on a bond for the sum of two hundred and 
fifty dollars. ‘The defendant, after pleading several pleas, 
which were demurred to, plead a special plea; averring 
that the bond sued on was executed by defendants to se- 
cure the forfeit upon a horse race; and that therefore, the 
consideration was illegal and void by the statute in such 
case, made and provided. The plaintiff demurred to the 
plea, and the defendants had judgment upon the demur- 
rer, and the plaintiff brings the cause to this court by 
writ of error. 

The demurrer is special; but the main question presen- 
ted for the consideration of this court is—whether the 
bond is illegal and avoided by any statute of this State? 

This involves an inquiry into the true construction of 
our statute against gaming. See 1 vol. M. Statutes, p. 
409. ° 

Since the case of Da Costa vs. Jones, in the time of 
Lord Mansfield, it has been settled that wagers are re- 
coverable at common law. It is true, that at common 
law, there are some exceptions to this rule—but these 
exceptions cannot be investigated in this case, because 
the pleadings narrow down the controversy to the sim- 
ple question of statutory prohibition, unless the 5th point 
made be correct, which alleges duplicity in the plea. 

Is a horse race then, prohibited by our statute against 
gaming? We maintain that it isnot. 1st. Because it 
is not good English, te call a horse race a game. 

2nd. Because the distinction between games, and horse 
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racing, is well understood and recognized in legislature, 
See Tate’s Digest, p. 275. See also, Kentucky Statutes, 
page 634. 

3rd. Because there is no inherent vice in horse racing, 
so as to make it the policy of the law to prohibit—it be- 
ing attended by some solid advantages, especially in its 
tendency to improve the stock of the country. 

4th. Ifa horse race should be within our statute against 
gaming, this case is not; for, the amount in the bond was 
not “won by or upon a horse race’’—no race being run, 
and forfeits are not embraced in the statute. 

5th. The plea is bad, for duplicity in this, that it at- 
tempts to let in evidence to shew illegality on other than 
statutory grounds, and to show a general failure of coh. 
sideration, which cannot be averred against a bond. 


A. B. Chambers, for defendants, relied on the following 

points: 

ist. That anote given as a forfeiture for failing to run 
a horse race, is founded on an illegal and void considera- 
tion, and a violation of the statute in relation to gaming. 
Our statute embraces in substance, the provisions of the 
statute of the 16 Char. II. Chap. 7, sec. 3; and the 9th 
of Anne, Chap. 14, sec. 1, and containing the same gen- 
eral words; under which it has been held, that horse ra- 
cing was an illegal wager, and a contract founded upon 
it could not be supported in law. See Chitty on Con- 
tracts, 240 to 243; Cowper 281; Kenyon’s opinion in 
Good vs. Elliott; 3 T. R. 385; 6 T, R. 499. When 
we adopted the 9th Anne, we took it with the same con- 
struction then put on it by the English courts. 

2nd. The plea properly concluded with a verification. 
See 1 Chitty’s pleading, 474 and 5. 


T. LL. Anderson, on same side: Cited, 
Cowper, 281; Brown vs. Berkeley; Bacon’s abridge- 
ment, 3 vol., page 344. 


U. Wright, in reply: | 

The counsel for the plaintiff maintains that the decis- 
ions which have been quoted from England are not in 
point. 

He maintains that they are all based on the dwo stat- 
utes of Charles II. and 9th Anne. ‘That of Charles Il. 
expressly prohibits horse racing, end that the statute of 
Anne was passed in aid of Charles-—see Comyn on con- 
tracts, p. 61, top; Bacon, 3rd volume, p. 337. Bacon 
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quotes the authority from 2Strange, 1155, as adecision apr, TERM 
under the statute of Charles I].—see 3 vol. p. 339: and 1837. 
the court in that case, say in italics, that a horse race is Wmv 
expressly mentioned in the statute of Charles—(see the Shropshire 
abstract of the case.) re 
In the vase cited from Cowper, 281, the court refer tos 
the case of Lyndell vs. Longbottom, and decide upon its 
authority. Wilson is not accessible, but I have read the 
case, and itis expressly predicated on the two statutes, 
Charles and Anne. Inconfirmation of which, I refer to 
the argument of Buller, in the case reported in Cowper. 
He cites the case of Lyndell vs. Longbottom, 2 Wilson, 
and says, that though the statute 9 Anne does not enu- 
merate the different species of gaming mentioned in 16 
Car. II. yet it plainly has reference to, and includes 
them all, under the general words, “other game or games.” 
Therefore, he says in Goodburn vs. Marly, 2 Strange, 
1155, horse racing was adjudged to be within the statute 
9 Anne—though not particularly mentioned in it. If so, 
it must also extend to fvot races, for both are expressly na- 
med in the statute Car. Il. The two statutes may be 
seen at large in Bacon, 3rd volume, pages 337 to 340.— 
The case in Strange is the first adjudication upon the 
statutes, and is the authority on which the cases in Wil- 
son andin Cowper turn. The authority from Bacon, p. 
344, cited by defendant's counsel, is only a vollection of 
the above mentioned cases. The statute of Charles II. 
has not been adopted in Missouri. 
It may not be possible to lay down any clear, univer- 
sal rule, as to the character of games not enumerated, 
which may be embraced under the general words, “game 
or games.” The court felt that difficulty in the case of 
the State vs. Lowry, 1 vol. M. Dec. p. 723. It howev- 
er, declared in that case, that Loto was not properly de- 
— in the general words, “other gaming table or ta- 
les.” . 
I refer to 3rd Bacon, in the margin, p. 340, for the 
provisions of 12, 13, and 18 of the Georges for an at- 
tempt at a rule. 


Statement of the case and opinion of the court, deliver- 
ed by McGing, Judge. 

Shropshire brought an action of debt on a bond, against 
Glascock and Garner, for $250, in the circuit court of 
Marion county. ‘The defendants appeared and pleaded 
several pleas. ‘The 4th plea asserts that the parties 
agreed to run a horse race for $500; and that it was fur- 
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ther agreed, that in case either should fail to.rum said 
race, then he should forfeit to the other the sum of $250; 
and that to secure said forfeiture, the bond in questi 
was made and delivered to Shropshire—wherefore, the 
pray judgment, &c. This plea was demurred to, the 
murrer was overruled, and judgment given forthe ¢ 
dants. ‘The only question made by the record, is, wheth- 
er horse racing is prohibited by the statute of the State. 
By the act of the General Assembly, passed 1825—see 
Revised Laws of 1825, 409. It is enacted, “That all 
—— notes, bills, bonds, &c., made or entered into 

y any person, where the whole or any part of the con- 
sideration thereof, shall be for money, &c. won by gam- 
ing, or playing at cards, dice, or any game or games, shall 
be void and of no effect.” 

The defendants by Mr. Anderson, contend, that the 
words, “won by gaming, or playing at cards, dice, or any 
other game or games,” include a horse race. That horse 
racing is as much, by reason of these general words, pro- 
hibited, as if expressly named in the act; and that this 
bond, resting on a consideration contrary to the policy 
of the law, is therefore void. 

Mr. Wright, for the plaintiff, contends that the words 
“other game or games,” are only intended to embrace 
games of like kind, with cards and dice; and that games 
of the Turf are not intended to be embraced by the act. 
We are not satisfied that this construction of the actis 
correct. What game would be of such like kind as to 
correspond with this construction, we cannot exactly 
undertake to say. All those games that require a shel- 
ter, a house, a deep cellar or dark place, to be successful- 
ly performed, are alike, or are of like kind in the place; 
but in many, the principles of the games may be essen- 
tially different from each other. We therefore say, as 
this construction only makes the meaning of the act 
more obscure than the act would seem to be without it, 
it cannot bethe true one. The words of the act are ve- 
ry peculiar. It declares all bonds are void where the con- 
sideration thereof, shall be money won by gaming.— 
When these words are used, the sense is complete; and 
if the statute had said nothing more, it may be safely af- 
firmed, there would have been no doubt, that money won 
by horse racing is money won by gaming. The words 
“or playing at cards, or dice,” seem to create the ground 
for the argument of counsel. We think these words 
are to be understood as synonvmous. Why the legisla- 
ture specified any instruments at all, by which games are 
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played, we ed attribute to the carelessness generally pri, TERM 
prevalent in all such bodies, with regard to the choice of 1837. 
words. The fact that the legislature intended tousegen- Wwernnmw 
eral words, sufficient to embrace all modes of gaming, is Elliott v. Leak. 
made more evident, when we look at the words used to- 
gether, after the words “or playing at cards, or dice.” 
For then they say, “or any other game or games,” inten- 
ding again, to prohibit all fashions and modes of gaming. 
By the statute 22, Charles Il. gaming of many sorts 
was forbidden, and horse racing was expressly mention- 
ed also: but this statute did not make contracts, &c. 
where the consideration was money won by gaming, void. 
By the statute 9th Anne, the Parliament again enacted, 
“That all notes, bonds, &c., made, &c., where the con- 
sideration of the same shall be money won by gaming, 
or playing at cards, dice, tables, tennis, bowls, or any oth- 
er game or games whatsoever, shall be void.”»—3 Bacon 
337, 338. The Judges of England have determined, 
that a horse race is within this statute. See Lyndell vs. 
Longbottom, 2 Wilson, R. 36; Goodburn vs. Marly, 2 
Strange, R. 1159. We have looked into these cases, 
and find the English Judges made their decisions express- Horse-racing isa 


. 6 , 2 game within the 
ly on the words, “other game or games whatever. meeting of cur 


These cases present a good judicial interpretation of the statunes, ‘to res 


words of our statute. We are therefore, well satisfied, train gaming.” 
thata bond given for money won at horse racing, is void; 

and that a bond given to secure the payment of a forfeit- 

ure is a contract against the policy of the law, and there- 

fore void also. Judgment affirmed with costs. 


—att 0 


Exuotr v. Leak. 


1. Where pleas have been put in and issue joined, the court cannor 
give a judgment by default. The judgment should be on the find- 
ing of the issues. 

2. An affidavit, on a motion for a new trial, should contain a positive 
averment of merit. 


ERROR to Monroe circuit court. 


T. L. Anderson, for plaintiff: 

This was an action of assumpsit instituted in the court 
below, by the defendant in error vs. the plaintiff in error, 
pleas non assumpsit, and statute of limitations. The case 
was tried in the Ralls circuit court, judgment for defen- 
dant below. The case was taken to the supreme court, 
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aPRiL TERM judgment reversed, and case remanded. It was then sent 


1837. 
aa 


Elliott vy. Lesk. 


to the Monroe circuit, in consequence of Judge Hunt 
having been counsel for the defendant below. At the 
March term of said court of Monroe, the defendant be- 
low failed to appear, judgment was rendered, as stated 
in the record, by default agamst the deft. for $212. 00, 
On the 5th day of the term of said court, the defendant 
appeared, and moved to set aside the judgment by default, 
and have a new trial granted. The appellant and defen- 
dant below filed along with said motion, an affidavit 
stating that he did not know of the time of holding the 
court, and that from the best information he could obtain, 
he believed that the court would sit a week later than it 
did; that he was preparing for trial, and would have been 
able to shew that he was not indebted to the plaintiff, 
and that his counsel upon whom he relied, had also failed 
to attend to his case. The court overruled the motion, 
and states in the record that the deft. below was drunk, 

The points raised in this case are,— 

ist. That there was error in rendering a judgment 
against the defendant below by default, without awarding 
a writ of inquiry, and having the damages assessed by a 
jury; see revised code, under the head of Practice at Law, 
sec. 34 and 35, art. 3d, page 461. 

2d. That the court rendered final judgment in said 
cause without any lawful finding of the issues of fact. It 
will be seen by reference to the record in this case, that 
there was no lawfal finding of the issues, but merely a 
judgment by default. 

3d. That the court erred in ‘overruling the motion to 
grant a newtrial. That the defendant was taken by 
surprise, is evident from the statement in his affidavit. 
Is it such a surprise as entitled him to a new trial?—l 


will be recollected the legislature had changed the time. 


of holding of the courts; that he sought the best mfor 
mation he could, and learned from his counsel and other 


sources, that it would sit ona day different from that on. 


which it actually did sit. He also states that he was pre 
paring for trial, and would have been able to show that 
he was not indebted to the plaintiff. There was no neg- 


ligence or inattention on his part. He seemed to be‘alive J 


to his case. It is laid down in 1st Dallas’s Rep. 234, that 
the granting of new trials depends on the legal discre- 
tion of the court—guided by the nature and ecircumstan- 
ces of the particular case. Did not the circumstances 
of this case justify the granting of a new trial? Does 
not justice require it? In Day’s Reports, 2nd vol., page 
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126, it is said that in intricate cases, the court will exer- 
cise its discretion, the better to answer the ends of jus- 
tice. How could the ends of justice be better answer- 
ed than by granting (this man,) the defendant, a new trial? 
The defendant says the debt is unjust, and he can prove 
it. Ought he not then, in common justice, to be permit- 
ted to do it? The plaintiff below cannot be injured ma- 
terially, if he is ever justly entitled to the judgment given. 
But, it is stated in the record by the judge below (Mc- 
Bride) that the defendant below was drunk, and therefore 
he says, he overruled the motion. What evidence had the 
court below, that he was intoxicated?—None: unless the 
trial by inspection is to be introduced into this country; 
but as that statement is properly no part of the record in 
this case, I think it unnecessary to say any thing more in 
reply to it. 


Counsel, for defendant in error: 

The facts of the case as presented by the bill of excep- 
tions, are, that plaintiff in error was drunk, both when 
he made his affidavit and motion; and the only question 
that arises for the decision of this court, is—whether the 
circuit court erred in overruling his motion to set aside 


the judgment? So jong as a just distinction is maintain- 
ed between a tippling shop and a court of justice, we 
presume the opinion of the court will be sustained. But 
m fact, no case arises on the bill of exceptions; all the 
evidence is not preserved, and the court will presume 
there was no other evidence to justify the court below in 
its judgment. Besides, there is no proper averment of 
merits, which is essential in all cases for setting aside judg- 
ments. As to the objection raised to the judgment by 
the court on submission, instead of a writ of inquiry, 

1st. The point cannot be raised here, because it was 
notraised below. See M. L., sec. 31,p. 522. 

2nd. There is nothing in the objection. That procee- 
ding is only necessary in cases of Judge ent by default, 
confession, or on demurrer. See M. L., sec. 34 & 35, 
p-461. The statute only applies to cases in which there 
is no plea. 

3rd. The additional assignment of errors without leave 
of the court is wrong, and they are not before the court. 

Ath. If they are, there is no error. See 2nd vol. M. 
Dec., p. 223. Also, 3rd. S. A. P., M. D., page 455; 1 
vol. M. D., p. 84. 
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apru. TERM Statement of the case and opinion of the court, deliver. 
1837. ed by Tompkins, Judge. 
Sand This is an action of assumpsit, brought by Leak against 
Elliott vy. Leak. Elliott. The general issue and statute of limitations 
were pleaded and issues made uponthem. The defend- 
ant did not appear on the day set for the trial of the cause, 
and the court gave judgment against him by default, and 
assessed his damages to two hundred and twelve dollars, 
&c. On the fifth day of the term, the defendant came 
and’made oath by affidavit, that he had been misinformed 
by his counsel as to the time of holding court, the old 
law being repealed, and the new one not published—and 
that he could have proved that he was not indebted to 
the plaintiff; and on this affidavit, he moved to set aside 
the judgment by default, and for a new trial of the cause. 
The circuit court overruled the motion. 
It is assigned for error, 
ist. That the court erred in giving a judgment by de- 
fault. 
2nd. That the court committed error in overruling the 
defendant’s motion to set aside the judgment by default, 
Where pleas have and in refusing to grant a new trial. One other assign- 
been put in, and ment was made, but it is not material to acorrect decis- 
issue joined, the. : 
court cannot give On of this case. ’ 
ajudgmentbyde- ist. As to the error charged to be committed by the 
fault;---the judg- court, in giving judgment by default. The circuit court 
ment should be on : 
the finding of the Should have found the issues made up between the par- 
issues, ties,and have given judgment on the finding of such is- 
sues. In not doing this, that court has committed error. 
An affidavit, ona 9nd, As to the overruling of the defendant’s motion to 
srial, should con Set aside the judgment, and grant a new trial, it may be 
tain a positive observed, his affidavit is insufficient. An affidavit for 
— of mer- such a purpose, ought to state positively, that the affiant 
has merits, He states that he would have been able to 
prove that he was not indebted to the plaintiff, if he had 
known of the time of holding court. He had pleaded 
the statute of limitations, and it might have been, that he 
would have been able to make his defence under that stat- 
ute only, a plea which the courts are not inclined to fa> 
vour. In this decision, we do not find that the circuit 
court committed any error; but for the erroy committed 
in giving judgment by default, the judgment bf that court 
is reversed, and the cause is remanded. 
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Po.x v. Strate or Missouri. a ny 


The supreme court will not disturb the verdict of a jury, or the cir- 
cuit court sitting as a jury, unless the matters of law or fact deter- 
mined by such verdict are properly brought before the court, by a 
motion for a new trial inthe court below. 


Points and citations of authorities, made by Frusten 
Polk, attorney for plaintiff in error. 

1. The city attorney is a creature of the corporate au- 
thorities—vide City Ordinances, p. 113. If so, he may 
be displaced by them, for the same power that creates 
may destroy. For the regulations therefore, governing 
the action of the authorities of the city in regard to the 
office, we are not obliged to look to the charter, when 
that office is not created in the charter. 

2. But the charter does authorise the removal of city 
attorney—see Ordinances, p. 61; and the Mayor and 
Board of Aldermen did remove; there is a joint action 
between them. The vote of the Board, and the letter of 
ee Mayor, of date of 24th January, 1837, show that 

act. 

3. It 1s objected that the act of removal must be ap- 
proved by the Mayor. The charter does not require that 
it should, for this is a resolution, and not an ordinance. 
They have passed an ordinance creating and regulating 
the oflice—see Ordinances 113, 114;—and of course, 
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there was no necessity for any further ordinance. Is ev. 
ery nomination and choice a separate ordinance, and 
that too, when they are made under an ordinance? 

4. But if appro>ation is necessary, it has been given 
prior to action of Board—see letters of Mayor, presery- 
ed in bill of exceptions, 24th, 27th and 30th January, 
1837, and given subsequently also by the Mayor assenting 
to the vote of the Board, and by his nominating a suc- 
cessor. 

5. If the removal must be by ordinance, it has been by 
ordinance in the present instance; for the act of removal 
in this case has all the requisites and solemnities of an 
ordinance. The charter requires (section 33 ordinan- 
ces, p. 61,) “that every ordinance which the Board of 
Aldermen shall pass, before it becomes a law shall be pre- 
sented to the Mayor for his approbation ;’”’—this was so 
presented. Again: “if the Mayor shall not approve an 
ordinance presented to him for his approbation, he shall 
return it to the Board of Aldermen with his objections.” 
See ordinances, p. 61. But here the Mayor did not re- 
turn the ordinance with his objections; so of course, he 
gave the assent required by the charters Nay, more, the 
charter requires that if he does return it within three days 
it becomes a law;—here there was not only no return 
within three days, but none at anytime. But it is said 
that this act of removal did not commence with the 
phrase “Be it ordained by. the Mayor and Board of Al 
dermen of the city of St. Louis,” and therefore cannotbe 
good. I answer, that, if it have the substance it matters 
not about the form. If the action of all the powers re- 
quired by the charter was in fact had—and with the so- 
lemnities required for such action, it is enough. The 
maxim “qui heret in litera heret in cortice,” applies.— 
But the charter says, (see section 36 ordinances, page 
61,) that the style only of ordinances shall be as dm 
quoted—not that nothing else shall be an ordinance—not 
that an ordinance shall not become a law until it is so 
worded at the commencement; whereas, the same char- 
ter provides—see section 33, same page of ordinances, 
that every ordinance before it becomes a Jaw, shall be ap- 
proved by the Mayor. Thus laying much more stress 
on the approval of the Mayor than it does on the mere 
form of language used, as indeed it ought to do——thereby 
making the approval of the Mayor matter of substance, 
and consequently indispensable; and the caption and 
mere language only matter of form, and therefore not im- 
portant, and liable to be dispensed with, The act of re- 
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moval, therefore, is good and valid, be it either ordinance 
or resolution. 

6th. But it is said that the ordinance which creates 
city attorney does not provide for his removal, and there- 
fore the removal is illegal. I answer, that if the ordin- 
ance does not provide for the removal, the charter, which 
is higher and paramount tothe ordinance does. And the 
very fact, that the city authorities did not make provis- 
ion for removal in the ordiaance, is proof conclusive that 
they meant to exercise the power generally, and remove 
from office whenever they should deem the interests of 
the city require it. 

7th. Is it said that in order to a valid removal there must 
be the action of the same powers that created the officer? 
We have that in the present instance. The Mayor no- 
minated the former incumbent, Alonzo W. Manning, 
and the Board advised and consenied. The Board voted 
that incumbent-out of the office, and the Mayor approv- 
ed and assented to the vote—see letters 24th, 27th and 
30th January, 1837, The same powers, therefore, that 
filled the vacated it. Butit is said that the assent 
of the Mayor was not until after the action of the Board 
in the case of the removal; whereas, in the appointment 
it was first. I answer, it matters not whether was first 
or last, so it was given. If the joint action of the Board 
and Mayor is required, and if they cannot both act in the 
same identical moment, it matters not for the sufficiency 
of the result which acts first. Two and three make five as 
fully as three and two make five. Besides, the charter 
does not require that the action of the Mayor should be 
first, and this settles the controversy. 3 

But here in point of fact, is both a prior and subsequent 
assent and approbation. The Mayor first points out the 
requisites and mode of vacating, which suggestions are 
followed by the Board, and subsequently, he gives his 
approbation by not returning the ordinance with his ob- 
jections, according to the charter as above stated; and 
not only so, but also by nominating a successor, the pres- 
ent appellant. ca? a 

8th. But it is not necessary that the same powers that 
create should act in displacing. The President under the 
constitution of the United States, in cases where the pro- 
visions are similar to those governing the city authori- 
ties in the selection of city attorney, displaces an officer 
of and by his own motion and act—even when the nom- 
nation of that officer. to his office had been confirmed by 
the Senate. As for instance, it requires the nomination 
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jung Term Of the President, and the advice and consent of the Sen. 
1837. ate to depute a foreign Ambassador. But the President 
w= recalls that Minister, and perhaps, giving him some other 
Polk office under his government, by his own and sole act... , 
9th. If the removal of the former incumbent—the 
present relator be valid—then it is not and cannot be 
questioned that the appointment of the present occupant 
is legally made; and that he consequently lawfully holds, 
uses and exercises the said office of attorney and solicit. 
or for the Mayor, Aldermen, and citizens of the city of 
St. Louis. Bat 
10th. And itis not to be omitted that the information 
was filed, and proceedings commenced in a civil court, 
and finally adjudicated in a criminal court of different 
character and jurisdiction. 5 


v. 
State of Missouri. 


Points and citations of authorities, made by B. Mul — 
lanphy, attorney for defendant in error. . 

The following authorities are relied on to sustain the 
judgment of the circuit court: No city officer’s office 
(save that of Mayor and Aldermen) can be vacated, save 
by ceasing to reside within the limits of the city charter. 
See sec. 15, p. 58 of ordinances. ane | 

The Mayor and Board of Aldermen shall have power 
by ordinance, to regulate the election of city officers—to 
remove from office any person holding an office created © 
by ordinance—charter, sec. 32, p. 60. ain | 

Ordinances must be presented to the Mayor for ‘his’ 
approval, and other forms observed—charter, sections 
33, 34 and 37. i 4 

The removal from office, if authorised, must be on 
due process of law, and for some misdemeanor or offence, — 
and on notice, &c. whe 

The constitution of the United States, art. 5. p. 19-0f | 
ordinances, says no person shall be deprived of life, lib 
erty, or property, without due process of law. 
constitution of Missouri says, that no person shall be 
deprived of life, liberty, or property, but by the judgment 
of his peers, or the lawof the land—art. 13, 59. hes 

To constitute a legal amotion it is necessary that the 
corporation. receive notice to appear; that an assembly 
of those who have power to remove, convene—that the 
proceedings be conducted in such manner that he have @ 
fair opportunity of defending himself—and that he'be 
convicted of the offence—1 Burr, 540; 2 Burr, 731; 

’ case, 11 Rep. 99, and 1 Burr, 517. soa 


+ 


nless an officer be elected and-declared to hold dut- 
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ing pleasure, the power of amotion as wellas thedisfran- jyyp TERM 
chisement ought to be exercised in a just and reasonable 1837. 
manner, and upon due notice and opportunity to be heard. * www 

2 Kent, 298; vide 2 Sergeant and Rawle, 141. Notice Polk 

of amotion. 

It does not appear that the summons should particular- 
ise the charges, but that some information of them ought 
to be given, that the accused may have an opportunit 
of a himself—R. vs. Cor. of Wilton, 5 Mod. 
257; R. vs. Liverpool, 2 Burr, 734; 5 Exeter vs. Hyde, 
4 Mod. 37; R. vs, Ipswich, 2 L. Ray, 1240. 

One who has left the municipality and resided else- 
where for five months, is entitled to notice to come and 
defend himself, for this can by no construction be con- 
strued an abandonment of the borough—4 Burr, 2089. 

The charge against the accused must be alleged with 
substantial certainty—R. vs. Regis Douglas, 174. 

The officer must have an opportunity afforded him of 
answering the charges preferred against him, and making 
a full defence—Boggs’ case, 1 Rob. 225, S. C. 11, 60, 99, 

If acharge insufficient in itself be alleged against an 
officer the amotion is not legal, though he confess a suffi- 
cient offence—2 L. Ray, 1240; R. vs. Ipswich. ~ 

Departure from the borough and its liberties with his 
family about five months before, and not having return- 
ed at the time of the amotion, is not sufficient to warrant 
a motion, unless a special damage has been caused to the 
borough by such absence—4 Burr, 2687. 

It is an admitted principle of law that a corporation 
has no other powers than such as are specifically granted 
by the act of incerporation, or are necessary for the pur- 
pose of carrying into effect the powers expressly grant- 
ed—vide 2 Cranch, 127; 2 Kent, 299; 4 Wheaton’s Rep. 
636; 4 Peter’s U.S. R., 152. 


v. 
State of Missouri. 


Statement of the case made, and opinion delivered by 
McGiag, Judge. 

This proceeding in the circuit court of St. Louis coun- 
ty, was a quo warranto,in the nature of an information 
at the relation of A. W. Manning. The information 
shows, that sometime in 1836, A. W. Manning was by 
the Mayor and Aldermen of the city of St. Louis, ap- 
pointed city attorney for the corporation; and that after- 
wards, the Board turned said Manning out of said office 
unlawfully, and put in his place Mr. Polk, the plaintiff in 
error. In the court below, the plaintiff in this court 
pleaded that the said Manning was lawfally turned out of 
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JUNE Term Said Office, and his plea shews specially the manner,and 
1837. reason of doing it, and concludes by a prayer of judgment, 
ev. The State replied to this plea, taking issue on the facts, 
Polk There was also, a second plea of like nature, and issue in 

State of Missouri the same manner. . . we 
~~" On these pleas the parties went to trial, and neither 
party requiring a jury, the evidence was submitted to the 
court. ‘The court found both issues for the State, and 
gave judgment of ouster against Polk. The plaintiff 
took a bill of exceptions and spread out the evidence, 
The bill of exceptions concludes by asserting that on the 
evidence so saved, the court gave judgment of ouster, 
&c. No motion was made for a new trial of the issue-~ 
no point of law was made to the court; but the — 
tion is to the verdict of the court sitting asa jury. Ifa 
The supreme  2¢W trial had been asked for and improperly refused, the 
court will not dis- error could be corrected here; but without that. we never 
turb the verdict of have on the evidence disturbed a verdict. In all cases 
pray 5 trad sitting Where the matters in issue of fact and law are submitted 
asa jury,upless. to the court, the parties must separate the matters oflaw 
the matiers oflaw from the fact, and have the opinion of the court on the 
Scan eaten points of law. Then it can be seen on what ground the 
are properly court decided the case. But in this case, if there be any 
brought before error at all, we cannot know whether in law or fact; and 
the court by ® | if in law, it is but fair that that court should have hadits 
trialin the court attention expressly called to the point. If it had, the 
below error, if any, might have been corrected. The rule as 
applied to this case, has been applied by this court at least 

to twenty cases heretofore. 

Inasmuch as there is nothing to shew how and in what 
the court erred, this court is obliged to affirm the judg 
ment. The same 1s affirmed with costs. 

Tompkins, Judge. I concur in the above opinion. 
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Russett v. TaYLor. 


1. Steamboat owners are embraced within the meaning of the Act of 
1822, sec. 1. (Rev. Co. of °25,—page 747,) concerning slaves, and an 
action on the case lies against them as well ss ferrymen and owners 
of small craft, for violating its provisions. 

2. No previous conviction in any other mode is necssary to sustain the 
action on the case, under this statute. 


Points and citations of authorities, made by Geyer, attor- 
ney for plaintiff: 
ist. Because the facts established a cause of action 

under the statute; Rey. €. 1825, 747; and no previous 

conviction was necessary; Mellen v. Conway, 2 Missouri 

Decisions, 213. 
2d. Independent of the statute, the plaintiff was enti- 

tled to recover for carrying away, and harboring, his 

slave. 

3d. The instruction was an invasion of the right of 
the jury to determine the facts; see the cases of Cunning- 
ham v. Sublette, Speed v. Herrin, decided by this court. 


Points, and citations of authorities, made by Darby and 
Hamilton, attornies for defendant: & 
1st. The statute is intended to apply to offences com- 
mitted by ferrymen, as a class, and to other persons in 
their service, acting in that capacity. 


2d. The remedy given by statute, though cumulative,, 


is dependent; and however it may conflict with the gen- 
eral rules of pleading and evidence, the statute contem- 
plates a previous conviction to be alleged and proven by 
plaintiff. 

3d. There was no evidence of the slave being taken 
across the Mississippi river into the State of Illinois, or 
elsewhere, beyona the said river, as alleged in the plain- 
tiff’s declaration; and 

4th. Atmost there was a mere inference of an intention 
so to do, by engaging the slave as a hand on board the 
boat; but, in acts mala in se, the intent governs, while in 
acts mala prohibita, the only ‘inquiry is, has there been a 
violation of the law? . 

5th. The law, being penal in its character, is to be 


construed strictly; Kent, and other elementary writers 
passim. 


Statement of the case, and opinion delivered by McGirx, 


Judge. 
In oven, 1836, Russell brought an action on the 
case against Taylor, and declares that he was possessed 
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of a certain slave in the State of Missouri, and that the 
said slave went and came to the said defendant, and the 


defendant wrongfully and unjustly received the slave,and — 


then and there carried and conveyed him from the State 
of Missouri across the Mississippi, into the State of Illi- 
nois and elsewhere, beyond the said river, the said slave 
not then and there having any pass, or instrument in wri- 
ting, from said Russell, or any other person, pore the 
plaintiff has been deprived of services, and expended mo- 
ney to his damage, &c. The defendant pleaded not guilty. 
On this plea the cause was tried. 

It was proved on the trial, that Taylor was the captain 
of a certain steam-boat called Utility, which traded up the 
Mississippi and Illinois rivers; that the mate of the boat 
brought the boy on board of the boat at St. Louis. The 


boy did not shew any pass, nor did the defendant ask for | 


any, but the defendant shipped the slave one trip up the 
river, and on that trip landed on the east side of the Mis- 
sissippi at a place called Alton, in Illinois, and when the 
boy was found on the boat at St. Louis, he was engaged 
to the defendant for another trip up the Illinois river. The 
circuit court instructed the jury that the plaintiff could 
not recover, and directed the jury to find for the defen- 
dant. 

It appears from the argument, that this action is foun- 
ded on the first section of the act of 1822, concerning 


slaves; R..L. of 1825, p. 747. The act declares, “ That: 


any ferryman, or other person, who may be convieted of 


crossing any slave from this State across the Mississippi. - 


river, unless such slave have a pass, or permit, in writing, 
from his master, mistress, or employer, particularly direc- 
ted to such ferryman, or other person, he shall forfeit and 
pay to the owner or employer for the use of the person 
injured, all such damages and costs which may accrue, to 
the owner or employer of such slave, and the value of such 
slave, in addition thereto, to be recovered by action on 
the case.” 

Mr. Geyer, for the plaintiff, insists the court erred in 
instructing the jury, that the plaintiff could not recover. 
The instruction is very broad, and certainly takes the 
whole case from the jury. I cannot perceive, from the 
record, on what ground the court went. 1 learn, how- 
ever, from the points and arguments made by Mr. Hamil- 
ton, for the defendant, that as the 34th sec. of the act of 
1804, revisal of 1825, page 745, provides for the case of 
steam-boat owners carrying away slaves from the State, 
and provides the penalty that the first act named applies 
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to ferrymen, and such other persons as may navigate such june TERM 
barks as are usually used to cross the Mississippi river. 1837. 

It seems to me that all persons whatever who do the wn 
act are guilty of the offence. The offence prohibited is, Russell v. Taylor. 
crossing slaves to the east side of the Mississippi, without = 
written leave of the owners to do so, no matter how ne ghd 
the thing is performed. Ferrymen are mentioned, because Within the mean- 
they have generally the means in constant readiness to ing of the act of 
do the act.—They were therefore more prominent in. the 1822, sec. 1, Rev. 
eye of the legislature than all other persons, .and are tor- oli Aol 
bidden to do the act. The owner of a steam-boat is aand an action on 
person other thanaferryman,and if he does the act through the a a 
the instrumentality of the boat, he is not less guilty.— il as ferryinen, 
Transporting a slave across the Mississippi into a non- and owners of _ 
<a State was the evil to be prevented by the small spe wal 
act of 1822, : 

The act of 1804, is intended to provide against the evil ae 
of owners and masters of all vessels carrying any slave 
out of the State on such vessels. If a slave be carried on 
such boat to the Yellow-Stone river to the State of Ar- 
kansas, or Red River of Louisiana, the person doing so, 
offends against the act of 1804, 

To carry a slave out of the State on the vessels enume- 
rated, offends against the 36th section. If it be done 
without crossing the Mississippi; if it bedone by crossing | 
the river on, or in, such vessel, then both the acts are vi- 
olated. Can it be supposed that the legislature intended 
that if some humble ferryman canoe navigator, or a log or 
plank rafter, should cross a slave over to the east side of 
the Mississippi, without the permission of the owner, &c-, 17. previous con- 
that he should pay the value of the slave and the damages viction in any oth- 
too? And that if the same act were done by a steam-boat et mode is opr 
captain, on his boat, he should only pay $150 as a penalty S217'0 susitin "he 
and the damages? I will not believe such was their in- under thisstatute, 
tention. 

It has been said by counsel, that the court below held 
there should have been a previous conviction of the de- 
fendant in some other mede, before the action arises to 
the plaintiff.* 

Inasmuch, therefore, as the instruction of the court was 
too. broad, and the law, as far as it has been presented in 
argument, is in favor of the plaintiff. I am of opinion 
the judgment of the circuit court ought to be reversed, 





* Itis the opinion of this court that the conviction mentioned in the 
act of 1822, means a common conviction in an action on the case as 
given by the act, and nothing more.---Judges M’Ginx and Tompkins. 
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and the cause remanded to that court for a new trial. 
‘Tompxins J.. I concur in opinion that the judgment 
ought to be reversed, and it is reversed accordingly. — 






ett 36 


Cuovutseau v. Russet. 


A purchaser of land er to pay the purchase money, on the delive- 
ry of the patents. Held, 
law, without a compliance with the condition precedent, notwith 


standing an act of Congress passed subsequently to the making of 
the 0 aa may base ventured the delivery ortender of the pa- 


tents impracticable or unnecessary. ‘ 


ERROR to the circuit court of St. Louis county. * 


Points and citations of authorities, made by Gamble, 
attorney for plaintiff in error. si 

ist. The plaintiff in error alleges that though this was 
a condition precedent to the promise to pay upon a past 
consideration, yet as the performance has been prevent- 
ed by the act of the law, the plaintiff is entitled to re- 
cover—3 Com. Digest, 125; Bul. N. P. 184. — 

2nd. It is further asserted that where by a law pass 
ed, after the obligation is made, the performance ofa 
condition is rendered unnecessary, the duty immediately 
arises—2 Bibb, 561. 


3rd. Here the agt of 1831 is equivalent to a general 


patent. 3 
Points and citations of authority,made by Geyer, at- 
torney for defendant in error. bas 
ist. The defendant in error insists that the declare 
tion shews no cause of action against the defendant— 
Because, if the performance of ‘the condition precedent 
by the plair.tiff had been rendered impossible by the act 
of Congress, the covenant of the plaintiff wou 
thereby have become absolute. ee 
2nd. The act of Congress of January, 1831, did not 
any manner render the performance of the conditior 
nt impossible, nor did it in any manner chang 

the rights or obligations of the parties. . be 


Statement of the case made, and opinion of the 

livered by Tomexins, Judge. a ive 
_ This was an action of covenant, brought by | 
in the circuit court of St.Louis county, agains 
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That court gave judgment for Russell, and to reverse that 
judgment Chouteau brings up the case by writ of error. 

he declaration states that Russell, on the 30th day of 
December, in the year 1829, made his deed poll; where- 
by he promised to pay to the plaintiff, two years after 
the date thereof, or so soon afterwards, and not before, as 
the said plaintiff should deliver to the said Russell the 
patents from the United States, for two tracts of land, 
conveyed on the day of the date of the said deed poll, 
by the said plaintiff to the said defendant, the just and 
full sum of two thousand dollars, with interest at the rate 
of six per cent. a year, from and alter, but not before, the 
said two land patents should be delivered to the defend- 
ant. 

The plaintiff then, avers that the said two tracts of 
land in the said deed poll mentioned, are two out lots ad- 
joining the town of St. Louis; the titles to which, were 
confirmed by the first section of the act of Congress, en- 
titled “An act making further provision for settling the 
claims to land in the territory of Missouri,” passed the 
13th day of June, in the year 1812; and that after the 
making of the said deed poll, and before the expiration 
of two years after the date of the saiddeed poll, to wit: 
on the 27th day of January, in the year 1831, a certain 
act of Congress was passed, whereby it was enacted by 
the Senate and House of Representatives in Congress as- 
sembled, that the United States did thereby relinquish to 
the inhabitants of the several towns and villages of Por- 
tage De Sioux, St. Charles,St. Louis, &c. in_the State of 
Missouri, all the right, title and interest of the United 
States, in and to the town or village lots, common field 
lots, and commons in and adjoining and belonging to the 
said towns or villages, confirmed to them respectively, 
by the first section of the act of Congress, entitled “An 
act making further provision for settling the claims to 
land in the territory of Missouri, passed 13th June, 1812.” 
To be held by the inhabitants of the said towns and vil- 
lages in full property, according to their several rights 
therem—to be regulated or disposed of for the use of the 
inhabitants, according to the Jaws of the State of Mis- 
souri. The plaintiff further averred, that from the pas- 
sage of the said act of Congress, on the said 27th day of 
January, in the year 1831; and from thence hitherto, the 
United States have not issued, and will not issue patents 
for any town or village lots, out lots, &c., so relinquish- 
ed by the United States as provided in the last mention- 
ed act of Congress; the plaintiff further avers, that he 
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jung TERu has been prevented from obtaining the patents from the 


1837. 
ON 


Chouteau 


Vv. 
Russell. 


United States for the two tracts of land in the said deed 
poll mentioned, by the passage of the said act of Con- 
gress, on the said 27th day of January, in the year 
1831. 

The defendant pleaded in bar, that the plaintiff did not 
any time before the commencement of this suit, deliver 
to him the patents from the United States for the two 
tracts of land, which the plaintiff had sold to him on the 
day of the date of the said deed poll. ‘To this plea of the 
defendant, the plaintiff demurred. The circuit court 
gave judgment on the demurrer for the defendant. 

For the appellant, it is contended that the patents 
have been rendered unnecessary by the act of Congress, 
and the non performance of his contract will be excus- 
ed. And he cites Peart’s heirs vs. Taylor’s devisees, 2 
Bibb, 561. 

The appellee contends that the act of Congress did not 
render the performance of the condition precedent im- 
possible, nor change the rights or obligations of the par- 
ties. The case of Peart’s heirs vs. Taylor’s devisees was, 
this Peart employed Taylor at his own proper cost and 
charge, to survey, platt and patent, 2000 acres of land; 
to clear lands, build houses, plant orchards, and tu do ev- 
ery thing to save and secure the land, according to the 
King’s proclamation and the colonization act; and after 
Taylor had surveyed, platted, and patented the said Jand, 
and given sufficient security for the faithful performance 
of the latter, he was to make him a fee simple deed to 
700 acres of the said lands. Taylor, in the year 1774, 
executed the survey in Kentucky, on said warrant.— 
In the year he was killed by the Indians, in Kentucky; 
but the surveys executed by him were returned to the 
surveyor’s office by those who were of his company, and 
upon one of those surveys a patent issued for two thou- 
sand acres, a part of which is the subject of the present 
controversy. Thecourt say, “by the contract, it seems 
that Taylor was bound to clear lands, build houses, plant 
orchards, and te do every thing necessary to save and se- 
cure the land, accoiding to the King’s proclamation and 
the colonization act.” If those stipulations were requi- 
red for the purpose also, of adding value to the land, they 
must certainly deserve great weight in the present con- 
test; but how much land, what deseription of houses, or 
what sort or number of fruit trees were to be cleared, 
made and planted? The whole is left uncertain with re- 
gard to asupposed or definite value of theland. But to 
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this inquiry a measure is presented, which seems at once jyng TRRM 


1837. 
SS and 


Chouteau 


v. 
Russell. 


to evince the then object of that provision in the con- 
tracts: it was to save and secure the land; without this, 
the residue is totally uncertain in its extent or value, and 
could therefore, form no substantial or essential part of 
the agreement. But the land seems to be safe and secure 
to Peart and his heirs, from the act, the labor, blood and 
money of Taylor; and shall they, against the great and 
leading objects of that contract, be permitted to ward 
off their claim upon trivial or mere nominal pretences? 
Equity and good conscience forbid it. 

But how stands the present case? Does the last act 
of Congress, viz: that of 1831, make the appellee’s title 
any better than thatof 1812? He bargained to pay his 
money when patents should be delivered to him for the 
very land, and not before. He wisheda patent to prove 
himself entitled to the very spot, and he is told that the 
act of Congress will answer his purpose as well, and he 
must pay the money; and that the United States will 
grant no more patents. Whether the act of Congress 
will answer his purpose as well as a patent, is not so very 
obvious; but if it were better than the patent, as that is 
the very thing bargained for by both parties, -it seems 
hard to tell the appellee he shall take some other thing. 
In thecase cited from Bibb, every thing essential was 
done by the petitioner. Here, the only thing the plain- 
tiff contracted to do was left undone. if in fine, he shall 
be unable to procure a patent, he must seek some other 
relief, or must seek it inanother form. A court of chan- 
cery might decree that the contract for the sale of the 
land be rescinded, unless the money were paid, which was 
the consideration of the sale. Itis my opinion that the 
judgment of the circuit court ought to be affirmed, and 
the presiding Judge concurring with me in that opinion, 
it is affirmed. 

McGirx, Judge. I concur in the foregoing opinion, 
and the judgment is affirmed. 
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wan ~=sidi:«. An: affidavit, on a motion to sct aside a judgment by default; sta- 


Lecompte & Wife 
Vv . 
Wash. 


ting that defendant was advised, &c. without stating that he was 
advised by counsel, is insufficient. 
2. Such an affidavit must also show due diligence. 


ERROR to the circuit court of St. Louis county. 


Mullanphy, attorney for plaintiffs in error: 

Ist. lt may be as weil to consider firstly the error 
thirdly assigned, viz: that the court below erred in over- 
ruling the demurrer of plaintiffs in error to the second 
additional plea of Cozzens and Ames. 

That second additional plea states as a bar to dowerin 
the plaintiffs in error, that after the marriage of the said 
Cecile Lecompte with the deceased Antoine Bissett, and 
during the lifetime of the said Antoine, she, the said Ce- 
cile and one Hyacinthe Lecompte, compelled the said An- 
toine to leave the house, in which he the said Antoine, 
and the said Cecile lived together; and from that time un- 
til the death of the said Antoine, the said Cecile volunte 
rily lived in adultery with the said Hyacinthe. 

It may be here observed that defendants pleaded adul- 
tery of said Cecile in several other pleas, which werede- 
nied, and issue taken on same by plaintiffs in error; but 
this being something so new and singular in its specifica- 
tions, plaintifis in error have thought proper to have its 
validity as a bar to dower tested, before they would an- 
swer it. 

Under our law, see the act concerning dower, approv- 
ed February 5th, 1825, 7th section. ‘The only bar to 
dower stated there reads as follows: That if a wife vol 
untarily leave her husband and go away, and continue 
with an adulterer, or after being ravished, consent to the 
ravisher, she shall be disabled and forever barred, &« 
from her dower. 

So far as the error secondly assigned is concerned, 
plaintiffs in error rely upon the 37th sec. of Chap. 2nd 
of an act to regulate proceeding at law, approved Febrv- 
ary 12th, 1825. As to error filthly assigned, plaintiffs in 

error rely upon the rules of practice ot the circuit court 
of St. Louis county. 


Statement of the case and opinion of the court, deliver 
ed by Tompxins, Judge. 
Lecompte and wife filed their petition against Wash 
and others, in the circuit court of St. Louis county, pray: 


eae ~ 
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ing an assignment of dower to the wife of landsalleged jung tern 
to be purchased by them of a former husband of the wife 1837. 

of Lecompte. Wash failing toappearat thereturn term = wa-w 

of the writ, judgment by default was entered up against Lecompte & Wife 
him. Vv. 

Ata subsequent term of the court, Wash came into Wash 
court, and on affidavit made, succeeded in procuring an 
order of court to be made setting aside the judgment by 
default on his paying costs, and he had leave to come in 
and plead. ‘To the decision of the circuit court in this 
instance, the plaintiflsexcepted. Wash pleaded, and the 
plaintiffs failing to reply, a judgment was entered against 
them, and to reverse that judgment, the cause is brought 
here by a writ of error. 

Itis assigned for error, that Wash was permitted to 
come in and plead on the affidavit filed—which is in these 
words, viz: “that, he has been advised, and believes that 
“he has a good and substantial defence to the plaintiffs 
“petition for dower, and that a short time before the com- 
“mencement of the term of this court, he visited the city 
“expressly for the purpose of employing counsel to file 
“the proper pleas in the cause, and was resting under the 
“belief that he had done so, and that the pleas had been 
“filed accordingly, until since the commencement of this 
“termi, when he was informed that a judgment by default 
“had been taken againsthim. ‘This affiant further states, 
“that the counsel to whom he intended to apply for the 
“purpose of having the proper pleas filed, and to whom 
“he thought he had spoken, states that no instructions 
“were given him to plead, or if so, they were not remem- 
“pered.”” 

It is contended that the affidavit was insufficient, 

Ist. In not stating that the affiant was advised by 
counsel. 

2nd. Because suflicient diligence had not been shown. 

ist. The defendant, for appellee, in this court in sta- An affidavit, on a 
ting that he was advised, &c. seems to admit that on the motion toset 
occasion he stood in need of advice; and if the occasion eae judgmeut 

. : y default, stating 
were such as to require advice, he ought to have had the that defendant 
advice of counsel, and it ought to have been so stated in Was advised, &c., 
his affidavit. without stating — 

ee that he was advi- 
2nd. There does not seem to have been due diligence sed by counsel, is 
usedon the occasion. If the defendant were so regard- insufficient. 
tess of his own business as not to recollect whether he 
applied to counsel to file his pleas, one would be inclined 
to believe that he never did apply; but when to this it is SUCh 2” sffidavit 


added, that if application were made to the counsel, he due a 
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juns Term also had forgotten it, the presumption against the dil 


1837. 
and 


gence of the affiant becomes still stronger. 
Believing then, for the reasons above given, that the 


C’nty of St. Louis affidavit is insufficient, I am of opinion that the circuit 


Vv. 
George Clay. 


court erred in allowing the affiant to come and plead, 
and thatits judgment against the plaintiffs for not reply- 
ing to the pleas of the said affiant ought to be reversed; 
and the president of the court concurring in that opinion, 
its judgment is reversed, and the cause will be remanded 
to the circuit court. 

McGinx, Judge. I concur. 


rt 0 
County or Sr. Louis v. Grorcr Cray. 


1 No other person, except the circuit attorney, is authorized to prose 
cure actions, in which the county is concerned. 

2 Quere? Where such a suit is instituted by an authorized agent, 
and the jndgment of the justice being against the county, an “p eal 
is taken to the circuit court, and judgment given against the appellant. 
Is it error to enter up judgment against the security in the recog- 
nizance alone? 


APPEAL from the St. Louis Circuit Court. 


Mullanphy, attorney for appellant: 

The main question in this case is this: was it nécessary 
for the circuit attorney, in person, to commence this ac- 
tion before the justice? or to state the question with a 
more direct relation to the subject in hand, was it ne- 
cessary for the circuit attorney, in person, to commence 
before the justice an action on the 8th section of the act 
regulating estrays, approved February 19th, 1825? I 
think not: for the following reasons: 

ist. Because the circuit attorney is no wherementioned 
in the 8th section of the act regulating estrays, approved 
February 19th, 1825, or in any other section of the said 
act. 

2d. Because the law prescribing the duties of the cir- 
cuit attorney, and commanding him to prosecute, &csy 
Revised Code of 1825, page 157, must, in reason, be re- 
ferred to courts of 1ecord, where attorneys are recognized 
and employed. Hence the term attorney of record.— 
The pleadings before justices of the peace are ore tenus, 
and consequently the complaint in this cause need not 
have been signed by any person asattorney. Therefore 
the signature of the attorney’s name attached to the com- 
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plaint before the justice is mere surplusage,andcan have june rerx 
no effect one way or the other. Regular attorneys are 1837. 
not necessary to proceedings before a justice, andarenot wenn 
recognized as such in justices courts. Cn’ty of St. Louis 

3d. Because the lawcannot have contemplated to make 
the circuit attorney a prosecutor in the justices court, and 
at the same time made the self-same circuit attorney the 
legal adviser of the justice in giving his decisions upon the 
very matters which the circuit attorney has as prosecutor 
argued before such justice, which would be the result of 
making the circuit attorney prosecutor before the justice. 
When the act prescribing the duties of the circuit attor- 
ney commands him, (Rev. Code of 1825, p. 157) without 
fee or reward, to give his opinion to any justice of the 
peace, any county court, or any tribunal established for 
the transaction of county business, or any justice or mem- 
ber thereof, within his circuit, when required, on any ques- 
tion of law arising in any criminal case, or other case, 
wherein the State, or any county, is concerned, pending 
before such officer, court, or tribunal. 

4th. Because, in the same section of the law from which 
the above quotation is taken, and immediately preceding 
the above quotation, the circuit attorney is commanded 
to prosecute, &c., and then, immediately afterwards, in 
the same section, in the next sentence of the same section 
immediately after, he is commanded to prosecute in the 
law contained in the above quotation, the same circuit 
attorney is constituted the legal adviser and quasi, coas- 
sessor and co-judge, with the justice of the peace, on any 
question arising in any criminal case, or other case, where- 
in the State or any county is concerned, pending before 
such justice of the peace. I then contend that section 
must be construed so as not to make the circuit attorney 
prosecutor before the justice in those cases in which he 
is constituted the legal adviser and quasi co-assessor and 
co-judge of the justice which is the reasonable prima facie 
and apparent reading and construction of that section. 

5th. Because, to oblige the circuit attorney to prose- 
cute before the justice in an action like this, would be in- 
convenient, argumentum ab inconvenienti pluremum valet 
in lege—Coke. Some of the circuit attorney’s circuits in 
this State contain sixty or seventy justices courts, con- 
tinually and daily employed in trying assaults and batte- 
ries, and other actions, which are brought in the name of 
the State, or of counties, which said State and counties 
are interested in the same; and should the circuit attor- 
ney be obliged to commence prosecution before the jus- 


Vv. 
George Clay. 
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JUNE TERM tice in this, those, and the like actions, one of the two 
1837. following consequences would result: ‘There would bea 
rvs «= complete and universal denial of justice; because it would 
Cn’ty of St. Louis be impossible for the circuit attorney to commence and 
prosecute myriads of actions in the myriads of justices 
courts in his circuit, and at the same time follow and at- 
tend upon the grand juries and the circuit court. 
6th. Because, it has not been the practice of the coun- 
try that statutory actions, in which the fine or forfeiture 
goes to the State or county, and in which the fine or for- 
feiture is to be recovered before a justice of the peace, 
such as actions for assault and battery, and others, be 
commenced before the justice of the peace by the circuit 
attorney. And herein jor the support of this argument, 
an appeal has to be made to the personal knowledge of 
the court, and bar as the usage of the county in this par- 
ticular, and as to the fact that although many such actions 
have eventually been carried up to the highest tribunals 
of the country, and there warmly argued and contested; 
yet that an objection to there not being commenced by 
the circuit attvrney before the justice has never yet been 
taken. 
7th. Because, the eighth section of the act regulating 
estrays, approved February 19th, 1825, after giving the 
action against the offender in this case, proceeds with the 
following proviso: Provided, that nothing herein con- 
tained shall prevent the owner from having and maintain- 
mg his action against such person (the offender) for the 
recovery of the damages he may sustain in consequence 
of said beast being used 01 worked as aforesaid. 
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Vv. 
George Clay. 
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Primm and Drake, attorneys for defendant: 

ist. The suit was not commenced, nor was it prosecu- 
ted, by the circuit attorney, when by the law in force 
when the suit was brought it should have been commenced 
by him. Upon the subject of who shall represent a 
county in a suit, the words of the law are imperative, and 
admit of but one construction; Revised Laws of 1825, 
page 157. 

2nd. That the circuit attorney has no power todele- 
gate his exclusive authority to represent a county—Re- 
vised laws of 1825, p. 157, sec. 3. 

3rd. A county being a corporation, must act through 
the circuit attorney or through an agent specially author- 
ised—and Mullanphy does not appear to have had either 
a general or special authority to bring this suit. 

4th. If any private individual can commence and pros- 
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ecute an action on behalf of the county by a parity of june TERM 
reasoning, any private individual may commence and 1837. 
prosecute an action on behalf of the State,whichthelaw we 
cannot be construed to contemplate. Cn’ty of St. Louis 

5th. There is but one case expressly provided for by 
jaw, where a private individual can use the name of the 
State as prosecutor, to wit: in cases of assault and bat- 
tery, which must be considered as an exception to the 
general rule, and consequently make the general rule 
stronger. If the law contemplated that the name of a 
county should be used in any case by a private person, 
would not special provision have been made?—Revised 
laws of 1825, p. 140, sec. 4. 

6th. That if any individual can without authority use 
the name of a county as prosecutor, the public interests 
might be injuriously affected by throwing the county into 
great costs without their consent or even their knowl- 


ed 


Vv. 
George Clay. 


7th. ‘That to allow every individual to use the name of 
a county, would give room for its use as an engine of pri- 
vate malevolence, which might be used to a most injuri- 
ous extent, because the party using it, is under no liabili- 
ty for costs, r 


Tompkins, Judge: 
The county of St. Louis sued Clay in an action of debt, 
before a justice of the peace, for breach of the statute 
entitled an act regulating estrays. Mullanphy was attor- 
ney. Judgment before the justice was given for the de- 
fendant. In the circuit court, the defendant again had 
judgment rendered in his favor. 
The plaintiff in the action moved for and obtained a 
new trial. The defendant then moved to dismiss the 
cause, because the action in behalf of the county was 
brought by Mullanphy as attorney for the county, and 
not by the circuit attorney. The cause for this reason, 
was dismissed at the costs of Bryan Mullanphy, security 
in the appeal bond. To reverse the judgment of the cir- 
cuit court, this appeal is taken, and it is contended 
ist. Actions may be brought for the county by other 
persons than the circuit attorney. 
2nd. That the judgment of the circuit court on dis- 
missiag the cause, should have been against the county 
and Bryan Mullanphy, and not against Bryan Mullan- 
phy ares wes . : No other person, 
Ist. The second section of the act relating to the at- except the eircuit 
torney general and circuit attorneys, passed 9th Dec., attorney, isautno- 
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1837. 1824, (the law in force when this action was commenced) 
wm provides that it shall be the duty of the circuit attorney 
C’nty of St Louis to commence all actions, suits, process and prosecutions, 
Peale Clay civil and criminal, in which the State or any county may 
‘be concerned, within his circuit. And it seems to me 
rized to prosecute that the policy of the law requires that no other person 
actions,inwhich should prosecute; otherwise the State and county might 
the i is con- incur great expense by the prosecution of frivolous suits, 
ro at the instance of unauthorized agents. 

Quere? Where 2nd. The seventeenth section of the 8th article of the 
such a suit isin- act to establish justices courts, and regulate proceedings 
are = = therein, provides, that in all appeals from a justices court, 
endl the fs if the judgment of the justice be affirmed, or if on a tri- 
of the justice be- al anew in the circuit court, the judgment be against the 
ing against the | appellant, such judgment shall be rendered against him 
ss takon to thecir-and his securities in the recognizance for the appeal. 
cuit court, and But for this statute the judgment of the circuit court 
toe pS cele must have been given against the county of St. Louis 
Meee Te it enoe ts alone; and the defendant in this action would have had 
enter up judgment no remedy against the security in the recognizance for 
against the secu- the appeal, but on this recognizance. It seems to me 
nizanee alone?’ therefore, that the circuit court committed error in giving 

judgment against the security in the recognizance alone; 
and that for this reason, its judgment ought to be re- 


versed. 


McGirk, Judge: 

I concur in the foregoing opinion on the first point.— 
But on the last point, (to wit:) whether judgment against 
Mullanphy on the appeal bond-is erroneous, because 
there is not also judgment against the county? I think 
the judgment is right. Because the failure to render 
judgment against the county, if an error at all,1s not such 
error as injured Mullanphy, he being liable for the costs 
at all events. The court being divided in opinion, the 
judgment of the circuit court is affirmed with costs. 
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Wirnineton v. Youna. 


1, Inan action of trespass, founded on the statute “for the preven- 
tion of certain trespasses” (R. Co. of °25, p. 781-2,) and after verdict 
found of *‘guilty,”” the court properly enters up a judgment for the 
penalty of five dollars, and double damages. 

2. Acount founded on the statute may be joined with a general count 
in trespass. 

3. Where the admission of evidence is objected to, such objection, to- 
gether with the testimony must be saved in the bill of exceptions 
and signed by the judge. 


Mullanphy, attorney for plaintiff in error: 

ist. ‘hat the statutory trespasses and common law 
trespasses, cannot be joined—the judgment being entire- 
ly different. 

2nd. That the statutory judgment of fine and double 
damages is erroneous in this case, as neither count of the 
two is on the statute. 

3rd. That if one of the counts is on the statute, it is 
double, that is, comprehends several offences, as in one 
count. 

4th. That the admission of evidence to the state of feel- 
ing of the parties prior to the trespass, was not authori- 
zed by law. 

5th. The plaintiff in error is found not guilty on one 
count, and still all costs are given against him. 


Statement of the case made, and opinion delivered by 
McGirk, Judge. 

Sarah Young, in 1834, brought an action of trespass, 
founded onastatute of the State, passed 22d Dec., 1824, 
entitled an act for the prevention of certain trespasses, 
The first count states, that theretofore, the plaintiff was 
possessed of a certain close, as of fee; and that on the 
same land she had fences and enclosures, and that With- 
ington broke and voluntarily entered the same, and threw 
down the fences, and left the same down; and that beasts 
entered and destroyed her grain, grass, &c. against the 
form of the statute. 

A second count in trespass, for breaking and entering 
the plaintiff's ae grass, &c., was contained in 
the declaration. ‘The defendant pleaded not guilty to 
the whole declaration. The defendant also to the first 
count, pleaded that the land, &c. on which the fences 
stood was his own land, &c., and then puts in a third 
plea to the sameeffect. His fourth plea asserts in hima 
freehold to the land, in the declaration mentioned. 

The fourth plea was adjudged bad on demurrer. Re- 
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JUNE TERM Plications were put in to these pleas, and issues thereon 
1837. 
SS Gad 
Withington 
v 


Young. 


joined. Several other proceedings were had. The 
cause was tried by a jury, and the plaintiff had a verdict 
on the first count, and on the first plea, and the jury ase 
sessed the plaintiff’s damage to $13. The jury found 
against the defendant as to the pleas of liberum tenemen- 
tum, and for the defendant on the second count. 

The defendant moved the court fora new trial. Ist. 
Because the verdictis against law. 2nd. The verdict is 
against evidence. 3rd. The court permitted incompe- 
tent evidence to goto the jury. 4th. Because the court 
overruled the objection of the defendant to testimony as 
to the state of feeling between the parties, at and betore 
the trial. 5th. Because the jury did not find on all the 
issues submitted to them. 6th. Because the jury didnot 
find theissue of liberum tenementum—which motion was 
overruled. 

The defendant moved in arrest of judgment, for the 
following reasons: ist. Because the declaration con- 
tains counts that cannot be joined. 2nd. Because the 
jury did not find allthe issues, 3rd. Because there was 
no finding on the issues of liberum tenementum. 4th. 
Because the counts are not such, each of them, as issues 
can be joined to or judgment rendered thereon. This 
motion was also overruled. 

The court then gave judgment for five dollars, as a pen- 
alty under the statute, and also doubled the damages.— 
The errors assigned are, that the court refused to grant 
anewtrial. 2nd. That the court erred in refusing to ar- 
rest the judgment. 3rd. The court erred in admitting 
improper testimony. 4th. It is objected also, that the 
judgment for five dollars as a penalty, is erroneous. 5th. 
That the court struck out the fifth plea of defendant— 
6th. That the court permitted certain amendments onthe 
part of the plaintiff. 

As to the amendments permitted, I have been unable 
to discover any error in that proceeding. The courthas 
power by law, to permit amendments under terms for the 
furtherance of justice. All these seem to have been made 
for that purpose. The ccurt ordered the fifth plea to be 
stricken out. Why this was done, I do not perceive very 
clearly; but I cannot say it did the defendant below any 
injury, as he had yet remaining another plea in form and 
substance the same. The court ordered acertain entry 
to be expunged, as entered by mistake. This the court 
had a right to do, if in truth the entry was made by mi 
take. 
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1 will now proceed to consider the errors regarding the jung tery 
other matters in the record. 1837. 

It may be necessary to look for a moment at the stat- Gere 
ute, with a view to see what the offence is, of whichthe — Withington 
defendant in the court below stands convicted. It is v. 
found in the Revised Code of 1825, p. 781-2. By the  *s: 
first section of which act, itis enacted: That if any per- 4, an action of 
son shall voluntarily throw down any fences, &c., and trespass, founded 
leave the same down, other than those which lead to his 0 the statute “for 
own enclosure, the person so offending, shall pay to the Ler ehdporos seh 
party injured the sum of five dollars; and also double ses,” R. Co. of 25, 
damages, together with costs. Sec. 2nd—provides that P. 781-2, and after 
all penalties contained in the first section of this act shall ’ ite} the toate 
be recoverable, with costs of suit by action of debt, foun- property enters up 
ded on this statute, before a justice of the peace, if the a judgment for 
demand does not exceed $50. And in all cases where a seg i 

: ete , 
the sum demanded shall exceed $20, the plaintiff may ple damages. 
bring an action of trespass in any court of record, hav- 
ing jurisdiction of the same. On this point, it appears 
to me that the action of trespass as to the first count is 
rightly predicated on the statute. ‘The first section says, 
the party offending, shall pay to the party injured $5 00, 
und also double damages. ‘The second section, provides 
the remedy where the case is brought before a justice of 
the peace; which remedy is debt—but if the demand is 
over twenty dollars, the action may be trespass. This 
being a statutory offence and a statutory remedy, it seems 
to me that when the defendant is found guilty, the 
court may very well give judgment for the penalty of five 
dollars. 

As to the objection that the count in trespass founded A count founded 
on the statute, and a count in trespass generally cannot ~~ ae any 

nea? , : : af joined with » 
be joined, there is no foundation. ‘The rule has been general court in 
correctly cited by Mr. Mullanphy, for the plaintiff in er- trespass. 
ror; which rule is, that where the same plea will answer 
for both counts, they may be joined, otherwise they can- 
not. In this case, the plea oi not guilty is applicable to 
both counts. I therefore, see no error on this point. 

This disposes of the first and fourth objections in arrest 
of judgment. The second and third objections are in 
substance the same; which is, that the issues were not all 
found by the jury, and particularly the issue on the plea 
liberum tenementum, Ihave examined the record, and 
find that the jury have expressly found that the locus in 
wo was the property of the plaintiff in the court below. 

Nor have I been able to find on the record that the jury 
have failed to find any issue, which it was their duty to find. 
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JUNE TERM As to the reasons for a new trial, I do not see any thing 


1837. inthem. I will not in acase like the present, undertake 

wan~» to detail the evidence to make the most of the case for the 

L.& D.Groce defendant in the court below. It is not a case where 
Vv 


. the evidence greatly preponderates in his favor. I am of 
Zumwelt- —_ opinion there was no error committed on this point. It 
is also alleged as a reason for a new trial, that the court 
Where the admis- €?Ted in admitting evidence on the part of the plaintiffin 
sion of evidence is the court below, to show the state of feeling existing be- 
objected to, such tween the parties when the trespasses were committed. 
objection, soger It is stated in the transcript before us, that the court did 
moths Seyler besa-do so. It is also stated, that the defendant excepted to 
ved in the bill of the opinion admitting the evidence. But the party fail- 
asp ed to secure the matter by obtaining the Judge’s signa- 
ied. ture; without which, this court has never regarded an ex- 
ception as of any validity. 

This view of the case, in substance, disposes of all the 
objections to the judgment. 

Judge Tompkins concurring in the opinion, that the 
judgment ought to be affirmed—the same is affirmed, 
with costs. 

Tompkins, Judge. I concur in opinion. 


ett 6 


L. & D. Groce v. Zumwatt. 


The verdict of a jury, on a writ of ad quod damnum, may be objected 
to by any person who may consider himself injured by the building 
of the proposed dam, and the court is bound to hear the testimony 
offered. 


W. M. Campbell, attorney for plaintiff in error. 

ist. It does not appear that the jury were sworn by 
any officer authorized to administer the oath. In this 
case there is no affidavit attached to the proceedings of 
the jury to show what oath they took, or how, or by 
whom, they were sworn, but the sheriff, in his return, 
states that they were sworn by him. Our statute, 
419, section 9, determines what officers may administer 
oaths, and the sheriff is not one of them. Of course he 
cannet administer an oath in any case unless specially 
authorized to do so by statute. 

The statute respecting mills and mill dams, gives no 
such special authority; of course no oath was legally ad- 
ministered to said jury. If so,it was clearly the duty of 
the circuit court to have set aside the verdict and quashed 
the proceedings of the jury upon the suggestion of that 
material defect. 
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2d. The jury did not find either one way or the other 
a part of the facts which they were required to find by 
the statute; see Missouri Statutes, page 406, section 7. 
In proceedings of this kind where private property is ta- 
ken, or injured, without compensation, the parties should 
be held to a strict compliance with the provisions of the 
statute, and permission should not be given to build a mill 
that by possibility may injure the public, or individuals, 
unless the petitioner, and sheriff, and jury, have complied 
with the requisitions of the statute in all its particulars. 

3d. The court erred in refusing to permit said David 
and Lewis Groce to introduce testimony to prove that 
Jonathan Craig, one of the jurors, was of kin to the 
petitioner. It is the undoubted right of every individual 
whose property is taken for public purposes to have an 
op mace | of objecting to jurors who are interested, or 
of kin, to the petitioners. The question then may arise, 
when must the objections be made? The parties injured 
cannot do it at the time the jury are summoned, because 
they have no notice of the proceeding, and do not know 
who are the persons that compose the jury. In this way 
parties interested, or their kin, may compose the entire 
jury, and no chance be given for objections. ~ 

4th. The court erred in not permitting said David and 
Lewis Groce to introduce evidence to disprove the verdict 
of the jury. 


Primm and Drake, attorneys for defendant in error. 

The bill of exceptions, as well as the assignment of er- 
rors, points out the irregularities supposed to appear on 
the face of the proceedings; and 

ist. It is assigned as an irregularity that the jury were 
not sworn by an officer authorized by law to administer 
oaths. 

2d. That the jury did not find either one way or the 
other a part of the facts which they were sworn to enquire 
into. 

3d. That one of the jurors was of kin to the defendant. 

As to these supposed irregularities it is observed as to 
the first: 

ist. That guoad this proceeding, the sheriff is made in 
part a judicial officer. The holding of the inquest by him 
necessarily involves the performance by him of all acts 
that may be requisite to the perfect fulfilment of the duty 
imposed upon him. The coroner isan executive officer. 
In some cases, however, he becomes a judicial officer, as 
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JUNE TERM When he holds an inquest over a dead body. In this in- 
1837. stance the law does not by any words give him authority 
wenn to administer oaths, but it cannot be denied that he has 
L. & D. Groce such authority necessarily resulting from the nature of 
Stan the duty which he is required to perform. _ or 
— Qd. The jury were not required to do an impossibility, 
and if they have been silent in their verdict as to any 
branch of inquiry to which the law directs their attention, 
it will be presumed that there were not facts in existence 
connected with such inquiry upon which they could base 
a finding, either one way or the other. By reference to 
the verdict it will be found that the jury respond to each 
inquiry proposed by the 7th sec. of the act, p. 406, sav- 
ing the secend. It is then inferable and properly, so that 
there were no mansion houses, &c., situate on the neigh- 
boring lands, and of course no finding could be made ei- 
ther one way or the other as to matters not 7 esse, 
But, in any event, the answer to the second branch of 
the jury’s inquiry is involved in their answer to the first. 
3d. It is remarked that neither the act under which 
this proceeding is had, nor any other statute of the land, 
disqualifies a man from serving as a jury on account of his 
relation as kin to either party in a cause. If the objec- 
tion could at all be valid, it would only effect the juror’s 
competency, and an objection for incompetency is only 
admissible before oath, it comes too late after the juror is 
sworn. 

The 8th section of the act concerning grand and petit 
jurors, page 342, Rev. L. says, “no exception against 
any juror, on account of his citizenship, nonresidence, 
state, or age, or other legal disability, shall be allowed 
after the jury are sworn. 


Statement of the case, and opinion delivered by McGiag, 

Judge. 

In June, 1836, Zumwalt filed his petition in the Saint 
Charles circuit court to have a writ of ad quod dammum 
issued to condemn certain grounds, and to have leave to 
build a mill and milldam. ‘The petition states that Zum- 
walt owned the land on both sides of the stream, and that 
he wishes to build a dam eight feet high. The writ was 
issued to the sheriff, who executed the same by summon- 
ing a jury, who returned their verdict as follows: 

ist. “ We, the jury, do certify that we have viewed 
said mill seat, and do not consider any damage will be 
done by said mill dam. 

2d. “Neither do we consider said stream navigable. 
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3d. “Neither do we consider that the health of said jung term 
neighborhood wil! be injured.” 1837. 
The retition alleges that the petioner owns thelandon wenn 
both sides of the stream where the dam is proposed to be _L. & D. Groce 
erected, but it does not show how far up the stream his v: 
land extends. sien 
When the jury’s verdict was returned into court, the 
Groces appeared, and offered objections to the leave to 
build the mill. They offered to prove that they owned 
the land on both sides of the stream a short distance from 
the place where the dam was proposed to be erected, and 
that there was only eighteen inches fall in the stream from 
the place of erecting thedam to their line, consequently the 
water on their land would be six feet six inches, by which 
their own mill seat would be destroyed, a good spring 
covered up, and a building site destroyed, besides other 
injuries to the land. 
The court refused to hear the testimony—overruled the 
objections, and gave leave to build the mill dam, . 
The only question for the consideration of the court is, ing fear 
whether the party who may consider himself injured by ad quod damnum 
the building of a dam, has a right to make objections? —may be objected 


a ow . ¢ _ to by any person 
This writ of ad quod damnum is founded on the stat scone ciuaiie 


ute respecting mills and mill dams; Revised Code, 405, 6, bimeelfinjured by 


7. The first section of the act provides for cases when the eae 
the person proposing to erect the dam is owner of the Prvronet rent 
land on both sides where the dam is proposed to be erec- to hear the testi- 
ted. The second section puts the case where he is the mony offered. 
owner only on one side at that point. The eighth sec- 

tion requires the jury in that case, to inquire of the value 

of one acre on the opposite side, and directs the sheriff 

to summon the owner. In such case, the law no where 

provides that any other owner in any other case shall be 

summoned. This is, in my opinion, a mere omission.— 

But notwithstanding this omission, 1t seems to me the le- 

gislature did not intend to exclude other owners trom ap- 

pearing voluntarily and making objections. The first 

duty of the jury by the seventh section was, to inquire 

what damage will ensue to each proprietor by reason of 

inundations consequent upon the erection of the dam? 

They have said generally, “no damage, or rather we do 

not consider any damage will be done by said mill dam.” 

The fact that a dam, eight feet high would throw water 

six and a half feet on other people’s Jand, must have been 

concealed from them, otherwise they never could have 

found upon their oaths, that no damage would be done to 

any body. It might be, that as they found no improve- 
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ments there, they thought they had no right to inquire 
about it. The second duty or point of inquiry is, will 
orchards, gardens, &c. be injured? 

The thirteenth section provides, that “if upon a view 
of the inquest returned by the sheriff, and other evidence, 
if any such shall be produced, it shall appear to the court 
that the mansion house of any proprietor, or out houses, 
curtilages, or gardens thereto belonging, or orchard, will 
be overflowed, or the health of the neighborhood will be 
materially annoyed by the stagnation of waters conse- 
quent upon the erection of such dam, the court shall not 
permit it.” Iam clearly of opinion, that the equity of 
this thirteenth section embraces more than is contamed 
in the words. For, by the seventh section, the jury are 
to inquire in the first instance, what injury will be done 
to all sorts of proprietors by the waters overflowing?— 
This embraces uncultivated Lada, mills already existing, 
mill sites, tan yards, meadows, and corn fields. Can it 
be supposed, that when in the thirteenth section, the leg. 
islature enumerates the mansion house, the out houses, 
curtilages, gardens and orchards, and the health of the 
neighborhood, they intended to leave unprotected all oth- 
er cases that might properly be embraced in the first du- 
ty of inquiry? I think not, and conclude that wild lands 
unimproved, mill seats, tan yards, and corn fields, are to 
be protected, as well as mansion houses, orchards, &c.— 
and that these things are within the equity and spirit of 
the thirteenth section. Therefore, the proof ought to be 
received. The judgment of the court below is reversed; 
the cause is remanded for further proceedings. 

Tompxins, Judge. I concur in this opinion. 
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F. C. Downine v. State or Missourt. JUNE TERM 


a : : 1837. 

1. Inan indictment against D. founded on the Act to suppress private oe —e 
bank notes, it was proved, that J). was secretary or cashier of acer- j 
tain private banking establishment, and asihéd ia Wisconsin T.and F- ©. Downing 
signed the notes of said concern as such cashier—that the president, 
whose signature was also attached to the notes, resided in St. Lou- 
is, and kept a broker’s office—that the president had exchanged two 
of said notes for two notes on the Illinois bank, at the request of 
witness—that said notes were seen in circulation in the city of St. 
Louis, and had been redeemed at the office of the president—that 
D. had been seen once in St. Louis only, when he made some inqui- 
ties into his liability on said notes. Held, that there was no evidence 
of a circulation of said notes by D. 

2. An indictment describing a note as purporting to be payable to the 
holder, when on its face, it purports to be payable to bearer, is bad. 


Vv. 
State of Missouri. 


ERROR to the circuit court of St. Louis county. 


’ 


Geyer, attorney for plaintiff in error: 

ist. That the facts do not shew the commission of any 
indictable offence by the passing of the note in the indict- 
ment set forth, even if Downingis to be held responsible 
for the act of Conaut. 

The single act of passing a note, is not a putting in 
circulation within the meaning of the first section of the 
act, the offence there prohibited being the original emis- 
sion. 

The facts do not show that the note was passed to Be- 
noist as a circulating medium, but to be handed to Mr. 
Mulligan as a form. 

To infer that the note was given to Benoist for a pur- 
pose other than that declared by himself, is doing vio- 
lence to the facts not allowed in any case. 

2nd. There is no evidence to connect Downing with 
Conaut in the act of passing the note to Benoist. 

There is not any evidence that he had even a knowl- 
edge of the act of Conaut. 

The weight of evidence is, that Downing has not at 
any time, done any act in relation to the circulation of 
the note in Missouri. 

3rd. The indictment is insufficient in that—it does not 
charge the offence as prohibited by the statute—the in- 
strument set out is nota note—nor does it purport that 
money will be paid to the receiver or holder, thereof— 
nor that it will be received in payment of debts. The 
word purport, in an indictment or statute, imports what 
sEpenrs on the face of the instrument, and not its legal 
etiect.—East’s Crown law; 2 Russell on Crimes, 362-3, 
4; Arch. Crim. Pl. 48. 
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june Teru Statement of the case and opinion of the court, deliver- 
1837. ed by Tompxins, Judge. 

| Downing was found guilty on an indictment in the cirs 

F. C. Downing cuit court of St. Louis county, of putting in circulation 
as a circulating medium a certain note, contrary to the 
‘provisions of an act of the Assembly, entitled “an act to 
suppress private bank notes,” and found guilty. He mo- 
ved in arrest of judgment, and for a new trial, and each 
of his motions was overruled. He now brings up the 
cause by a writ of error, to reverse the judgment of the 

circuit court. 
Inanindictment On the trial of the cause, the State produced as a wit- 
against D.,found-ness Louis A. Benoist, who testifies, that about the time 
a re ee ‘omentioned in the indictment, Mr. Charles Mulligan of St. 
bank el. a was LOUis, asked the witness whether he had any notes of the 
proved that D.was Illinois Savings Bank, saying he wished to see the form 
spe pd aoe them. The witness then went to the office of the Il 
private banking !inois Savings Bank, in the city and county of St. Louis, 
establishment, kept by Elisha L. Conaut, and told said Conaut that Mul- 
andresided in  Jigan wanted to see one of said notes, for the purpose of 
isconsin Terri- . . ie : 

tory, andsigned Seeing the form—that said Conaut then handed witness 
the notes of said two notes, one of which 1s hereinafter set forth, and the 


concern as such , cally wi j 
aa oes other payable, generally without naming the place, each 


v. 
State of Missouri 


president, whose being for five dollars. The witness at the time, gave 
signature was al- Conaut a five dollar note on the Bank of Illinois, and af- 
es ie em terwards sent him five dollars more, to pay for the said 
St.Louis, and kept {WO notes of the Illinois Savings Bank. ‘The State hav- 
a broker's office; ing first proved the signature of the said Conaut as pres- 


that the president ident, and of the said Downing as secretary, read to the 


had t : Sas youd fo . 
pe ee jury the following instrument of writing, to wit: “Real 


for two noteson estate pledged, No. 332. Office of the Illinois Savings 
apt bank, Bank at St. Louis, will pay on demand to bearer, five 
nat surge dollars for that amount received on deposite, No. 332. 
notes were seen in Burlington, W. T., 25th July, 1836. F. C. Downing, 
na ng secretary, & L. Conaut, president.” It appeared that 
andhad been 1. the instrument so set forth, was one of the two notes re- 
deemed at the of-ceived by L. A. Benoist from said Conaut, and that it 
egg aged , Was partly printed from an engraving, and partly written 
been seen once in @S Bank notes usually are. It appeared also, that sever- 
St.Louis only, al other like notes of the Illinois Savings Bank had been 
oe = 9 seen in circulation in St. Lours—that said Conaut keeps 
00 his liability on @ broker’s office in St. Louis—that he had redeemed sev- 
said notes. Held, eral of the notes when presented at his office, and had 
that there was no endeavored to prevail on Louis A. Benoist and another 
evidence of a cir- . . . ; 

eulation of said PeTSOn, two brokers in the city of St. Louis, to encourage 
notes by D. the circulation of the said notes by receiving them at 


their offices. It appeared that Downing resided at Bur- 
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Tington, in Wisconsin Territory, where he kept an office sung rer 
called the Illinois Savings Bank—that Downing formerly 1837. 
resided in St. Louis—that he removed to Wisconsin wenn 
Territory, where he had since resided. There was no F. C. Downing 
evidence that he had been within the State of Missouri 
after he removed to Wisconsin, except last summer, when 
he had a conversation with said Benoist; in which, he in- 
quired of Benoist, whether he thought that he, Downing, 
would be liable personally for the notes signed by him as 
secretary; to which, Benoist answering in the affirma- 
tive, Downing said it was strange, that he had nothing to 
do with the Bank but as secretary—that he signed the 
notes as any cashier of any other bank would, and he 
had never heard a cashier was held liable for the notes 
signed by him. 

‘Thre evidence given against Downing in this case, ap- 
pears to be very weak;—as the testimony of Benoist, on 
which alone the case rests, is calculated to implicate Cun- 
aut rather than Downing; but if he even had been prose- 
cuted, it would seem hard to convict him, inasmuch as it 
does not appear from the testimony, that he put the two 
notesinto circulation, Benoist did not ask him to sell or 
exchange a note with him. From the manner-in which 
Benoist addressed him, a plain man would suppose that 
Benoist only asked to be permitted to keep one of them 
a short time, for the gratification of the curiosity of Mul- 
ligan; and the circumstance that Benoist handed him a 
five dollar, Illinois note did not seem calculated altogeth- 
er to rebut the presumption. The scene is closed and 
the offence consummated, by the act of sending Conaut 
another Illinots note. Conaut certainly was at liberty to 
go and demand his paper, and to consider the Illinois note 
left with him asa pledge for the return of the other notes. 
We might indeed congratulate ourselves on the good dis- 
positions of our population, if no stronger evidence of a 
disposition to offend against the laws of the land could 
be tound. But how is Downing connected with this of- 
fence against the statute?’ He wasa resident in Michi- 
gan, and last summer, a few weeks before the finding of 
this bill, ke had been in St. Louis, which had once been 
his place of residence, and had there held a conversation 
with Benoist, in which he requested B’s opinion in re- 
gard to his, D’s liability to pay the notes of the Illinois 
Savings Bank, signed by him as cashier or secretary.— 
But Conaut was president of the same bank, and as such, 
had signed the notes; and he had tried to persuade two 
other brokers in St. Louis to redeem the notes of the Il- 


Vv. 
State of Missouri. 
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jung Term linois Savings Bank. It appears to me to be a difficult 
1837. matter, to strain the act of Conaut in giving the two 
wv~  notesof the Savings Bank to Benoist for the gratifica- 
F. C. Downing tion of Mulligan’s curiosity, into an offence against the 
“act to suppress private bank notes,’? even when we 
connect this act with his conversations with Benoist, and 
his alleged attempts to persuade the two brokers to re- 
deem those notes. But if we consider that Downing is 
not, by the evidence, made an associate in this act of Con- 
aut, nor privy to his conversation even, it would seem 
that the jury ought to have had no scruple to find him 
not guilty. The circuit court should then, in my opinion 
have granted a new trial. 
Anindictmentde- ‘The defendant moved also in arrest of judgment, as- 
scribing a noteas signing for reason, that the indictment does not ch 
purporting to be. the offence prohibited by the statute. The statute isin 
oli onits these words, viz: No person unauthorized by law, shall 
face, it purports to intentionally create, or put in circulation as a circulating 
be payable to bear- medium, any note, bill, check or ticket, purporting that 
er, is bad. ; . e 
y any money will be paid to the receiver or holder thereof, 
&c.—See Digest of 1835, p. 96. 

The indictment charges that Downing did, &c. put in 
circulation as acirculating medium, a certain note, pur- 
porting that five dollars will be paid to the holder thereof. 
The note given in evidence purported to be payable to 
bearer. It is certain that the legal effect of the note as 
set out in the indictment, and as it is proved, is the same. 
But as it was attempted to describe the note, not accord- 
ing to its legal effect, but to describe it as it existed, it 
should have been so done. That such is the true mean- 
ing of the word “purport” is sufficiently established by 
authority—see Russell on crimes, vol. 2, p. 361-2-3.— 
One of the cases there cited, is this: an indictment was 
found for forging an acceptance of a bill of exchange, of 
which the following isa copy: “Forty days after date, 
pay to Jeremiah Reading or order, the sum of £80, for 
value received, and place it to the account of John 
White. To John Ring, Berkley street, &c.” And the in- 
dictment charged that the prisoner having such bill in his 
possession, purporting to * signed by one John White, 
and to be directed to one John King, by the name, and 
description of one John Ring, of Berkley street, &&c.— 
forged an acceptance in writing, purporting to be an ac- 
ceptance of the said John King. The bill when produ- 
ced, appeared to be accepted on the back of it, by John 
King, and it was proved that when the prisoner negotia 
ted the bill, he stated the Mr. King was a gentleman liv- 
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ing in Berkley street, and a man of opulence; but in fact, june TERM 
there was no person of that name living there. The 1837. 
prisoner having been found guilty, the case was submit- ween 
ted to the consideration of the Twelve Judges, who de- F. C. Downing 
termined that the eerste ought to be arrested, on the 
ground, that the bill did net in fact purport to be directed 
toone John King, as stated inthe indictment. Buller, 
Judge, in delivering the opinion of the Judges said, it is 
clear, that where an instrument is to be set forth, the des- 
cription that it purports a particular fact, necessarily 
means, that what is stated as the purport of the instru- 
ment, appears on the face of the instrument itself. 

In the case before this court, the indictment charges 
that Downing put in circulation, &c. acertain note, pur- 
porting that five dollars will be paid to the holder thereof, 
and the note offered in evidence purported that five dol- 
lars would be paid to the bearer thereof. This is clearly 
a wrong description of the note, and for this reason, the 
judgment ought, in my opinion, to have been arrested. 
Being then of opinion, that a new trial ought to have 
been granted, and that the judgment also, ought to have 
been arrested, and the presiding Judge concurring in that 
opinion, the judgment of the circuit court is reversed. 

McGing, Judge. I concur in the foregoing opinion. 


ve 
State of Miasouri. 
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SUPREME COURT OF MISSOURI. 
ApministRatToRS OF Wraicur v. THomas. 


1. The land book, or “livre terrien,’? No. 2, made under the authority 


Adm’rs of Wright of the Spanish government, is a public record. 
° 


Defendant in ejectment derived title under a grant made by Saint 
Ange, in 1769. It appeared, in evidence, that St. Ange was an agent 
of the French government, or commandant, and after the cession of 
the ports on the east side of the Mississippi to the British, and on the 
west side to the Spanish authorities, in pursuance of the treaty of 1762, 
moved to St. Louis, where, from °66 to 70, his authority as military 
and civil commandant of that port was recognized by the inhabitants, 
That he had no authority from the Spanish government, until 1769 
when, in conjunction with Piernas, the agent of the Captain General, 
OReilly, the concessions, &c. were resurveyed, and the result recor- 
ded in Livre Terrien, No. 2. lt moreover appeared that the concea- 
sion under which the defendant derived title, was not contained in 


said book. 

3. Held, that St. Ange had no authority from the Spanish government 
to make grants of lanc, and if his authority to do 80 was in many in- 
stances recognized, or confirmed, by said government, the grant under 

which defendant claimed, was not among the number so recog. 

nized. 


J. Spalding, attorney for plaintiff in error. 

ist. St. Ange had no authority to make the ew 3 
Miss. Dec., page 243, case of Hill and Thomas v. Wright. 
The case cited was upon the same title as the present, 
brought by Wright, in his lifetime, against Thomas, and 
another, whose defence was the same as in this action— 
Royal Ordinance of 24th August, 1770; also Chouteau’s 
testimony in this case. 

Definitive treaty between the Kings of Great Britain, 
France and Spain, of 10th February, 1763; White’s Com- 
pilation, 258; Preface to Partedas, page 19; Introduction 
to Clark’s Land Laws, page 5; 9 Peter’s Reports; White's 
Argument. It appears that after the country was ceded 
to Spain, a French officer, {rom another jurisdiction, re- 
moves to St. Louis, and commences granting away the 
lands of the King of Spain, making, among others, the 
grant in question. 

Acts ot Congress of 26th March, 1804, and 2d March, 
1805, recognizes the principle in not holding good grants 
made by Spanish officers after the country was ceded to 
Spain; Geyer’s Digest, 451-2. When the country was 
ceded, the laws remained the same as to private right, but 
it did not follow that the king’s property could be con- 
veyed away by the agent of a former government. 

2d. If St. Ange had any power to grant lands, he could 
give only an incohate title—He could act only as the 
agent of the Governor to designate the land, and make 
report to the granting authority, of circumstances of the 
grantee, situation of land, &c., so that the Governor could 
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act with the proper lights on the subject. See Royal Or- june ream 
dinance of 24th August, 1770; the several acts of Con- 1837. 
gress respecting land claims in Louisiana; 1 Mar. Rep, www 
334, (new series) and 4 Mar. Rep. 213 (new series) to Adm’rs of Wright 
the point that these grants were mere donations. . 

' 3d. So that St. Ange’s act gave only an equity at most, 
not the title. In order that the title should pass it re- 
quired the king, the proprietor, or the governor, his agent, 
for that purpose, to convey it, which act we style a con- 
firmation; 5 Mart. Rep. 35, (new series); Gousonlru’s heirs 
v. Brashear. This case is directly in point on the doc- 
trine above laid down. 

4th. The United States succeeded to the Spanish king, 
and had the same power, and proceeded to perfect these 
inchoate and imperfect titles, as the king of Spain would 
have-done. In the present case before the court, the title 
of Labeaume was confirmed, whereby the title was con- 
— to him as fully as if the king had confirmed his claim 
and issued the formal grant. See act of Congress, March 
3, 1807; Geyer’s Digest, 464, sec. 3d and 5th, page 468, 
sec. 45 476, sec. 5; 477, sec. 334 78, sec, 2; also Story's 
L. U. Ss. 424, sec. T3 787, sec. 73 929, sec. 5; 1201, sec. 
10; 899, sec, 12, as to form of patents, &c.—After the 
confirmation to Labeaume, there remained in the United 
States no title in the land to convey to Labuxiere, had he 
applied for it, which he did not. 
5th. Lands could be re-united to the domain, and re- 
ranted; see the testimony showing the acts of Trudeau, 

c.; also Leduc’s testimony ; 6 Peters’, 747, and 9 Peters’, 
742-3. ss 

bahay Ds the circumstances together in this case, the 
court is bound to hold that in regard to the land in ques- 
tion, if any incipient title was ever made to Labuxiere, 
or any equity to it vested in him, it was divested lawful- 
ly, and his heirs have no claim. 

6th. If any right vested in Labuxiere, the same has been 
lost by the utter neglect of himself and heirs to file their 
claim, and notice of the same, according to the acts of 
Congress; Act of Congress, March 3, 1807; Geyer’s Di- 
gest, page 464; 6 Peters’ Reports, 770-1-2; Authorities 
(supplemental) Regulations of O’Reilly; Gayoso and Mo- 
rales; White’s Compilation, 204-5-6, &c.; Ordinance of 
1754, page 49 and 50, &c., and the laws of the Indies 
referred to in that ordinance, and in Morales’ Regulations; 
White's Compilation, 38, 39, 40, &c.; Geyer’s Digest, p. 
465-6, sections 5th, 6th and 7th, to show that the con- 
firmation to Labeaume was a@ grant, a passing of the titic 

74 


Thomas. 
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suns term % Labeaume; section 6 speaks of those confirmations as 
1837. “the tracts of land thus granted,” section 7 speaks of these 
ws acts of the commissioners as final confirmations; Geyer’s 
Adm’rs of Wright Digest, page 475-6, sections 1, 2, 3, and page 478, sec- 
. tions 1and2. ‘These citations show that Congress made 
provision for issuing patents in a multitude of cases, in 
which the absolute legal title had passed already to the 
claimants, as was the fact in confirmations under the act 
of 1807. 






Thomas. 











H. R. Gamble, attorney for defendants in error: 
ist. Was this grant made by a person having authori 
ty to grant land? 

2d. Was it a subsisting title when Louisiana was ce- 
ded to the United States, so as to be protected by the 
treaty? 

3d. Has there been any forfeiture of it under any act 
of Congress? 

4th. What 1s its legal effect as against the subsequent 
grant and confirmation to Labeaume? 

On the question as to St. Ange’s authority, see 6 Pe 
ters’, 727; see the evidence of Chouteau; the evidence 
from the caption and conclusion of Livre Terrien; see 9 
Peters’, 137, &c. 

On the second question, whether this was a subsisting 
title at the term of the session; see 9 Peters 133. 

On the third question as to forfeiture under act of Con- 
gress. 1: This was in itself a complete title; see terms 
of grant. 2: The grant was of record in recorders’ of- 
fice. 3: The acts of Congress do not apply to this grant; 
see Geyer’s Digest 404. 

On the 4th question, as to the comparative value of 
these titles, the appellee insists that his, being a complete 
title cannot be divested by a subsequent concession and 
confirmation. 



























Statement of the case, and opinion delivered by McGmng, 

Judge. 

ie Wright, the intestate, brought an action of 
trespass against Thomas, for breaking and entering a cer- 
tain close in the county of St. Louis, near the city of St. 
Louis, and not guilty was pleaded to it. The cause was 
tried, and the defendant had judgment. On the trial the 
plaintiffs gave in evidence a translation of a concession 
to one Joseph Brazeau, dated 20th June, 1794, which is 
as follows: “To Don Zenon Trudeau, captain in the fix- 
ed regiment of Louisiana, Lieutenant Governor, com 
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mandant in chief of the western part of Illinois, humbly jung term 
prayeth Joseph Brazeau, resident in this village of St. 1837. 
Louis, has the honor (o set forth, that he wishes to obtain we ew 

a tract of land situate to the north of this village, beyond Adm’rs of Wright 
the mound called La Grange de Terre, to be four arpens 8 
wide, extending from the Bank of the Mississippi west, 
by south (4° 50/,) by about twenty arpens in length, 
commencing at the ridge where the said mound stands, 
and extending towards the N. N. W. as far as Stony 
Creek, or near it, so that the said tract shall be bounded 
on the east by the bank of the Mississippi, and on the oth- 
er sides by the domains of his Majesty, and partly by 
lands reunited to said domain, over which the present 
concession actually extends, in order that the petitioner 
may gather hay therefrom for his cattle, and your peti- 
tioner willever pray, &c.—signed L. Brazeau.” Then 
follows the concession: “We Lt. Gov. and commander 
in chief of the western part of Illinois, having ascer- 
tained that the tract of land asked by the petitioner be- 
longs to his Majesty’s domain, part thereof having rever- 
ted to said domain, in consequence of the relinquishment 
of former proprietors, and the other part having never 
been conceded, and as no one is injured thereby, do cer- 
tify that the said Joseph Brazeau has been put in posses- 
sion of the piece of land described in his petition, having 
four arpens in front, by twenty in depth, which extends 
N.N. W., from the foot of the ridge whereon the Grange 
de ‘Terre stands, up toStony Branch, or near it; bounded 
on one side by the Mississippi banks, and on the oppo- 
site side by land not granted or reunited to his. Majest y’s 
domain; and at one end, thatis, N. N. W., bounded by 
the Stony Creek or its vicinity, and towards S. S. E. by 
the concession granted to a free mulatrses, named Ester. 
In faith whereof, we have given the present in the town 
of St. Louis, the 10th June, 1794—signed Zenon Tru- 
deau, Lt. Governor.” Then follows a grant of the Lieu- 
tenant Governor to Brazeau, dated 20th June, 1794. On 
the 12th May, 1798, Joseph Brazeau made his deed to 
Louis Labeaume for the tract of land above granted to 
him; reserving to himself four arpens, to be taken at the 
foot of the mound, or little hill in the south part of said 
land, selling to Labaume only 16 arpens indepth. Qn 
the 15th February, 1794, Labaume presented his petition 
to the Lt. Governor, setting forth that he had purchased 
Brazeau’s Jand, and praying that the Governor would 
grant to him 360 arpens, including the quantity he had 
purchased of Brazeau. The boundaries of the land are 
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set forth as follows, (to wit:) twenty arpens in depth from 
the Mississippi up Stony Creek, W. S. W. by 16 arpens 
in front along the Mississippi, to begin at the intersec- 
tion of the road with the Creek, which is the same front 
with the petitioners land. The space included within 
the perpendicular from the road to the river, will nearly 
complete the quantity asked by the petitioner. A copy 
of a survey made by A. Soulard, surveyor general, was 
given in evidence, together with the order of the Gover- 
nor to Soulard, to make the survey and put the petitioner 
in possessions On the 3rd Sept. 1806, Labaume presen- 
ted his claim to the U. S. Commissioners for the adjust- 
ment of land claims for confirmation, which was reject- 
ed. On the 22nd Sept. the board again took up Labaume’s 
claim, and confirmed the same to the extent of 360 ar- 
pens, reserving to Brazeau his four arpens reserved by him 
in his sale to Labaume. It was proved that Labaume, 
in May, 1800, worked on the tract of land mentioned in 
the survey—that he dug a ditch around a part thereof— 
that he built a house about the centre of the tract. A 
plat of the claim of the plaintiff, and also of the defend- 
ant, were given in evidence. It was admitted that in 
1816, Labaume sold the tract of land to Chambers, Chris- 
ty and Wright, the intestate of the plaintiffs, and that 
subsequently, there was a partition of the land between 
them; and that the lot now in dispute fell within Wright's 
share. ‘I'he possession of the intestate, and the trespass 
of the defendants as to the land in dispute, were admit- 
ted. 

The defendant claims, under a concession made to one 
Labuxiere, in the year 1769, by one St. Ange; which 
concession, covers the land on which the supposed tres- 
passes were committed. The defendant derives a title 
by a deed from the heirs of Labuxiere. 

The evidence accompanying this concession is a certi- 
fied copy, made by the recorder of land titles for the 
State of Missouri, from a paper book called Livre Terri 
en, No. 1, pages 28 and 29; by which it appears, that on 
the 18th day of July, 1769, St. Ange and Labuxiere 
granted or conceded on the demand of the widow Heb 
ert, a title to her and her heirs of a tract of land, two 
arpens broad, by the ordinary depth of forty arpens, its 
width fronting on the Mississippi, bounded on the N. by 
Labuxiere, &c., on certain conditions therein mention- 
ed; also a copy of a concession, taken from Livre Terri- 
en, No. 1, p. 30, read by consent, which is as follows:— 
Sr. Labuxiere, on the 18thday of July, 1769, on demand 
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of Sr. Labuxiere, attorney for the King, who has expos+ syne TERM 
ed to us that he has no prairie to make hay—that the 1837. 
land we have granted him between the rivulet of Belle wen 
Fountaine and Stony Run, 1s barely sufficient to plough; Adm’rs of Wright 
that we be pleased to grant to him about two arpensof =, v 
Jand, and more, should there be any found which has not a 
been granted, which are bounded on the one side by the 
Stony Run, and on the other side by the land of the wid- 
ow Hebert; on the one end or width by the Bluffs of the 
Mississippi, and the ordinary depth of forty arpens.— 
Thereupon, we have granted and do grant to Sr. Labux- 
iere, the said two arpens of land in width, and more, 
should there be any found on the depth and manner of 
forty aipens, in the same way and manner as above des- 
ignated.—Signed St. Ange and Labuxiere. 
It was proved by F. R. Conway, recorder of land ti- 
tles, that in his office of recorder of Jand titles, the Livre 
Terrien No. 1 and 2 were found, and that he considered 
them as authentic records of the grants or concessions of 
land made by the former governments of the country.— 
M. P. Leduc testified, that he came to St. Louis of the 
Illinois, in 1799——that he is conversant with land affairs, 
and with the five books called Livres ‘Terriens—that No. 
1 of them contains grants of lands made by St. Ange and 
Labuxiere—that all the grants in it are signed by both 
St. Ange and Labuxiere—that Labuxiere signed on the 
right of each grant, and St. Ange on the left—that No. 
2 contains surveys of grants of St. Ange, principally in 
the St. Louis prainie. It contains the surveys of the com- 
mon field lots, going northwardly and including the two 
forty arpen lots of the widow Hebert; but that these 
two lots are the last on the north—that these surveys 
were made by one Duralde, between the years 1770 and 
72. Here the witness gives a translation of the survey, 
and filed notes of the survey made for widow Hebert.— 
The witness further says, that St. Ange was called by 
the old inhabitants of St. Louis, the commandant from 
1766 to 1770—that the books called Livres Terriens 
were in possession of the Spanish government till the 
. year 1801, when they were delivered officially to the 
surveyor Soulard. The witness then has reference to 
several surveys foundin No. 2, and explains the meaning 
of the books, and also refers to a certain marginal note 
made by the Lt. Governor, T. Trudeau, in 1793; where- 
by it is declared that certain pieces of land before grant- 
ed were reunited to the King’s domain, because aban- 
doned. Witness says he does not know the mode of re- 
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JUNE TERM UNiting lands to the domain, but was acquainted with 
1837. one case, in which the Governor cited the party before 
wre ~=sishe decreed such reunion. 
Adm’rsof Wright Mr. P. Chouteau testified, that in 1764, he came to St. 
v Louis—that St. Ange was the first commandant of St. 
Louis; that he continued such commandant ten or twelve 
years, and died in 1775—that among the old inhabitants, 
no one doubted that St. Ange was commandant—that he 
could not write well, but that he could sign his name, and 
that che signature at the close of L. T. No. 2 is his hand 
writing—and that the signature purporting to be that of 
Don Pedro Piernas is Piernas’ signature—that Saint 
Ange came to St. Louis eighteen months or two years 
after witness did, and after Fort Chartres had been deliv- 
ered to the British—that St. Ange had been previously 
military commandant at Vincennes; and when the coun- 
try east of the Mississippi was to be delivered to the Bri- 
tish, St. Ange went to Fort Chartres and surrendered it 
to the British, and then came to St. Louis—that there 
was no commandant at St. Louis before St. Ange—he 
acted as French commandant, and afterwards as civil 
commandant under the Spanish government until he died; 
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that he was the Spanish civil commandant about 6 years J 

before he died—that he was appointed civil commandant , 

by the Governor at New Orleans, whose name the witness p 

thinks was Unzaga. } 
be | Julius De Mun says, he was employed sometime in the t 
office of the recorder of Jand titles,and that he consider- 6 
ed the books Livres Terriens public records, and that he ] 

believes the government so considered them. ] 

The defendant then gave in evidence the translation of i. 

the preface and commencement of the Livre Terrien No. U 

2, which proceeds thus: “Register made by me, Martin c 

Duralde, surveyor, appointed by Don Pedro Piernas, cap- te 
4 tain of infantry, and Lieutenant Governor of the settlements d 
and other dependencies of the Spanish settlements of Illinois, se 
and deposited in the archivee of the said government, in the / 
form of process verbal, in order to serve to designate the dif- a 
ferent tracts of land granted in the name of the King to the g 

inhabitants of this part of St. Louis, as well by titles as by ¥ 

, | tha verbal consent of the chiefs, who have governed them w 
! since the foundation of said post to the present day; which 0} 
tracts Ihave surveyed, and which after exchanges, conces- a 

| sions or sales, which the convenience or advantage of each ti 
individual may have occasioned, are actually in possession de 
of those hereafter named, according to their own attestation Py, 







and avowal, and situate in the prairie adjoining said post, 
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lows”’ Here follow some directions for the better un- 
derstanding of the entries. Then the book proceeds, 


one succeeding another, as contained in book No. 1, as 
far north as the two lots of widow Hebert, and there the 
entries cease without including the grant to Labuxiere. 
The book No. 2 ther concludes, as follows: “J, the un- 
dersigned, Martin Duralde, by virtue of power vested in me 
by Don Pedro Piernas, captain of infantry, and Lieu- 
tenant Governor of the settlements and other parts depend- 
ent on the Spanish government of Illinois, at the request of 
the inhabitants of this post of St. Louis, asking that the di- 
mensions, courses of lines, and boundaries of the lands they 
own in the vicinity, be determined by a competent person, au- 
thorised to that effect—declare to ail whem it may concern, 
that, at the request of each of the said inhabitants during 
the fall of the year 1770, and the spring of the year 1771 

and °72, of which I neither state the months nor days—the 
surveys having been made at different times, and not in suc- 
cession, in relation to those wha. have possessions distant 
from one another, and situate in various places. And Icer- 
tify the same with my signature, and with the unanimous 
avowal of all the — assembled at present, with the 
approbation of satd Don Pedro Piernas in the government 
house. In order to serve mutually as witnesses, and affirm 
the facts done with their signatures, and others with their 
declarations, not knowing how to sign, in presence of Don 
Pedro Piernas, the aforesaid Lieutenant Governor, and 
Don Louis St. Ange de Bellissime, formerly a captain and 
lately a commandant of this said post, both serving (to wit :) 
the last named to certify his signature. That in his said 
capacity, and by virtue of the power with which he was ves- 
ted to have granted either by titles or verbally, the foregoing 
described tracts of land, in the name of his Majesty; and the 
said Monsieur Piernas, to approve, ratify and confirm.— 
Also, with his signature in his capacity of actual Lieuten- 

ant Governor, by which he is vested with the same power of 
granting the possessions already granted by the said Saint 
Ange, and specified in this register, containing sixty eight 
written pages—this inclusive, which I deliver in the archives 
of this government, in order to be therein preserved forever, 

and serve when needed of surety, authenticity and attesta- 

tion, in behalf of all therein stated. Signed Martin Dural- 

de, Ieclede Sigueste Hebert, Dodier A. Conde, Amable Gui- 

on, Bequet Sarpy Cotte. 


ST. ANGE. PEDRO PIERNAS.” 


in the order and according to the directions detailed as fol- sune TERM 


Gd 
containing entries of surveys of divers tracts of land, Adm’rs of Wright 
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JUNE TERM The defendant then gave in evidence, an authenticated 
1837. extract from the books of the commissionersof land claims 
wy under the United States, to shew that the government of 
Adm’rs of Wright the United States had confirmed many of the claims con- 
: tained in books No. 1 and 2, amounting to eight or more, 











































a ground of cultivation, possession and inhabitation 
prior to December, 1803; and also, to shew that the Uni- ‘ 
ted States had recognized the acts of St. Ange as alegal 7 
officer to grant land in 1769. The defendant also gave ir 
evidence, by one Rene Dodier, who says he is 65 years 
old—he knows that Joseph Labuxiere cultivated land g 
; south of Kock Creek, and north of Madame Hebert eight, h: 
nine or ten years; he cultivated land there both before and p 
after the massacre, which was in 1780—his father owned cl 
Li a piece of land near Labuxiere—witness thought himself 
§ on Labuxiere’s land—Labuxiere cultivated he should gl 
ee think, eight or nine arpens—there was no enclosure about bt 
E. it, except the common field—says he worked with La- Gr 
14 baume’s hands on the land, fifty-five years ago. One Re- lal 
V vere says he is eighty-eight years old—knows that La- 
ai buxiere cultivated land south of Rock Branch, between “> 
ii the road and the River, sixty-four or sixty-five years ago, git 
nt and continued to do so until the Indians scared him away; of 
ne he cultivated some fifteen acres, and raised wheat and We 
an corn on it——says it is about forty-two or forty-three years of 
¢ since he first heard of Labuxiere’s death; says Labuxiere TI 
a went to Cahokia three or four years after the massacre. fol 
ae The following facts were admitted, and not in dispute ) 
VE on the trial: La 
4 That Joseph Labuxiere, aforesaid, died at Cahokia in Il- tre 
d ; linois, April 29th, 1791; that he left heirs, now living in rec 
if Missouri and Iilinois, and that the defendants have acquir- def 
a ed, by purchase of said heirs, all the right and title which ‘ 
Fr Labuxiere had in the lands in question, at his death, which Lal 
may not have been forfeited or abandoned. siol 
f The defendant offered, in evidence, a general notice, by 17t 
i several citizens of St. Louis, for the benefit of all parties gra 
} concerned, given to the register of land claims, to be re- and 
corded, contained in “Livre Terrien,’ No. 1, 2, 3, 4, 5,6; of « 
signed by several citizens, dated November 28th, 1812. to I 
This suit was commenced in 1831, and tried on the 27th 3 
July, 1836. The foregoing statement contains the prin- wet 
cipal part of the evidence of any importance in the cause, Tru 
on which the parties had a trial by jury. A verdict and suc] 
judgment were given for defendant. whe 
The defendant, by his counsel, asked the court for the der] 


following instructions to the jury: 


Sa 


— 
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ist. That St. Ange had power to make the grant in 
favor of Labuxiere, which the defendant has given in ev- 
idence as the foundation of his title. 


vres Terriens, or provincial land books, in the office of 
the recorder of land titles, are public records. 

3d. That there is no evidence that the grant to Labux- 
iere has been annulled, which were given to the jury.— 
The court, then, without the requisition of either party, 
instructed the jury. 

Ist. lf the jury shall be of opinion that the date of the 
grant to Brazeau on the __ day of __, 1794, Labuxiere 
had abandoned the land they shall find for the plaintiff, 
provided, they shall find that the land in question is in- 
cluded in the grant to Brazeau. 

2d. If the jury shall be of opinion that the date of the 
grant to Labeaume, viz: 15th day of February, 1799, La- 
buxiere had abandoned the land granted to him, they shall 
find for the plaintiff, provided the jury shall find that the 
land in question is included in the grant to Labeaume. 

3d. The grant to Labuxiere, given in evidence, is not 
a complete grant, or title properly so called, but only 
gives an estate in fee to Labuxiere subject to the action 
of the supreme power, which, at the date of said grant, 
was vested in the King of Spain, or the Governor General 
of Louisiana, to the giving of which the plaintiff excepts. 
The plaintiff’s counsel then prayed the court to give the 
following instructions: 

ist. That if the jury believe from the evidence that 
Labuxiere abandoned the land on wnich the said alleged 
trespasses, were committed with an intention of never 
reclaiming it, then the title to it has been acquired by the 
defendant in this action. 

Qd. That ifthe jury believe from the evidence that Louis 
Labeaume and those claiming under him were in posses- 
sion of the locus in quo for twenty years previous to the 
17th of December, 1818, that then any title under the 
grant to Labuxiere has been lost by his representatives, 
and cannot be a bar to this action, provided that they are 
of opinion that the locus in quo is embraced in the grant 
to Labeaume. 

3d. That if Labeaume and those claiming under him 
were in actual possession of a part of the grant to him by 
Trudeau, claiming the whoie all the time aforesaid, this is 
such possession as can be a basis of prescription as to the 
whole grant,and gave to Labeaume and those claiming un- 
der him a title as against those claiming under Labuxiere. 

75 
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JUNE TERM 4th. That if the jury believe from the evidence that 
1837. Louis Labeaume and those claiming under him were in 
—~——~ actual possession of a part of the grant to him by Trudeau, 
Adm’rsof Wright Claiming the whole for, and during, twenty years, and 
. subsequent to the date of said grant. This is such pos- 
session as can be a basis of prescription as to the whole 
grant as against Labuxiere and those claiming under him. 
The first was given, and the others refused and excepted 
to. 

A motion was made for a new trial for the following 
reasons: 1. The court refused to give instructions as 
asked. 2. The court instructed the jury impropeily and 
illegally. 3. Because the instructions of the court had 
a tendency to confuse and mislead them. 4. Because 
the verdict 1s against law and evidence. 5. Because the 
verdict is against the weight of evidence. 6. Because 
the verdict is against the instructions of the court. 7 
Because the court permitted improper evidence to go to 
the jury—which motion was overruled. 

The counsel for the plaintiffs in error, have assigned 
for error, that the court erred in giving the instructions 
which it did give. 2. The court erred in giving the in- 
structions asked by the defendant. 3. The court erred 
in refusing to give the instructions as asked by the plain- 
tiff. 4. ‘The court erred in refusing a new trial. 

The counsel on both sides have made several points, 
but both parties appear to consider the point raised by 
the first instruction given by the court for the defendant 
as the chief point to be considered. The instruction is, 
that St. Ange had power to make the grant which was 
given in evidence. In the case of Hill and Thomas vs. 
Wright, decided by this conrt, 3 vol. Missouri Rep. 243, 
it was holden by the court that as the record then stood, 
there was no evidence to satisfy the coufrt whether the 
Livre ‘Terrien was a public record or not, and some proof 
ought to be given to show, and satisfy, the court, whether 
the Livre Terrien is itself a record or not. 

But now we think that defect of testimony has been 
Tho land oo’ abundantly supplied, and that it now appears that the book 
No. 2, made un- No, 2 is in truth the record of the surveys of the Spanish 
der the authority government in regard to lands, but that the book called 
of the Spanish “No, 1 does not appear to stand on the same favorable 
government, eee: ° ° . ° “4 
public record. footing. The instruction given asserts that St. Ange had 
power to make the grant given in evidence by the defen- 
Defendant in dant. It appears from various histories regarding the po- 
ae ee ee condition of the French possessions of the Missis- 


made by Saint Sippi, that prior te the year 1762, the French authority 
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prevailed, and actually existed, on tlie east and west sides syne TEAM 
of the Mississippi, especially in the countries now inclu- 1837. 
ded in the Stutes of Illinois and Missouri. That on the Wea 
3d of November, 1762, France ceded that east of the Mis- Adm’rs of Wright 
sissippi, to Great Britain, and that west, to Spain; and PMc 
that on or about the 23d March, 1764, these treaties were 1 "°™**: 
made public. ‘That on these treaties becoming public, a 4 ngo, in 1769. It 
ortion of the French inhabitants on the east side of the appeared in evid- 
ississippi, living at Cahokia and at Fort Chartres, aban- |e dmadpengaa 
doned their habitations, unwilling to live under British ‘aia pet 
authority, and preferring the Spanish authority, or, as they French govern- 
supposed, the French authority—transferred themselves deemed page 
to the west of the Mississippi, and established the post of ti, cession of che 
St. Louis.—This establishment was undoubtedly made ports on the east 
without the leave of the Spanish government. From the side of the Mis. 
date of the treaty, 1762, the French crown never, as far SiS*!PP! to the Bre 
as I can discover, in any instance, attempt to exercise west side to the 
any authority, of any kind, west of the Mississippi. ‘The Spanish authori- 
inhabitants being discharged from ail obligation to France, yh esare an 
had no legal political government, till August, 1769—(see 1762, moved to St. 
introduction to 1 Partidas, 19), when Count O'Reilly, un- Louis, where, 
der the authority of the Spanish King landed at New we tagtg 
Orleans at the head of 3000 troops, and took possession tary and eivil 
of the country. ‘The reason why this delay of the Span- commandant of 
ish government to take possession of her lately purchas- (lt DoH Was re- 
ed territories took place, will be found in the distracted inhabitants. That 
condition of the Spanish monarchy—occasioned by a dis- he had no author- 
° — 2 ae eh We i ; é ala, ity from the Span- 
tressing war, in which it was lately engaged; and also, i} (ovr Ps 
in the rebellious disposition of the inhabitants of Louis- until 1769, when, 
iana. During this interregnum, whatever might by the in conjunction 
law of nations be the political and civil condition of the sa i a 
inhabitants of the country residing therein at the cessa- tain General, A 
tion of French authority, it seems to me quite clear that Reilly, the con- 
the subjects of Great Britain, who established themselves C°Ss!0"% “es 
wid were resurveyed 
at St. Louis in 1764, had no legal government at all. and the result re- 
It appears by the testimony of Mr. Pierre Choutean, corded in Livre 
sen., a gentleman of intelligence, and entitled to great pee Se. 2. 
credit, that in the year 1764 he first came to St. Lovis, peared a 
and by his testimony it appears that the first knowledge concession under 
he had of St. Ange, he was captain of the French milita- Which defen- 
Jaks é dant derived title, 
ry post on the Wabash, called Vincennes. That when yas not contained 
the country east of the Mississippi was to be delivered in said book. 
to the British government, St, Ange went toFort Chartres Meld, that Saint 
a French military post, on the east side of the Mississip- (,02\y tom che. 
pi, and made the delivery of that post to the British au- Spanish govern- 
thority, and then came to St. Louis. That before the ment to make 


fs ; : , grants of land, 
arrival of St, Ange at St. Louis, there was no command: fh 0 if his aurhor- 

















589 SUPREME COURT OF MISSOURI. 


une Tera er—that he came to St. Louis eighteen months after the 
1837. Witness, that is, he came there in 1766; and that St. Ange 
wm acted as French commandant at St. Louis, and after- 
Adm’rs of Wright wards as civil commandant under the Spanish govern- 
of ment till he died in 1775 --and that he was appointed civ- 
Thomas. i} commandant by tie Governor at New Orleans, whose 
sty to do so wasin Bame the witness thinks was Ungaza. From the histor- 
many instances ical facts connected with the transactions of the coun- 
recognized, or try, and from the testimony on the record, it is apparent 
esac t. to me that St. Ange, when he made the grant to Labux- 
grant under ieve, had not one particle of authority todo so. The 
which defend- first founders of St. Louis had no government at all, other 
ant claimed, was x eae wis 
not among the than such as was voluntary. 
number so recog- Mr. Chouteau says that St. Ange was the first com- 
nized. mandant. He could not have brought any authority with 
him from the dominions of Great Britain. When he sur- 
rendered the French garrison of Fort Chartres to the Brit- 


ish, his authority then ceased, and he could have none 


any where asa French officer, except in countries where | 
the French authority still subsisted. But instead of plas 


cing himself ii such country, he chose to follow hi 

friends, countrymen and acquaintances into the domin- 
ions of a foreign government. It was natural for the in- 
habitants at this newly established post of St. Louis to 
look to St. Ange as the most suitable man among them, 
asthe head of their intant colony. They had seen him 
before exercising the government of the country on the 
other side of the River, and would be easily persuaded to 
submit to his will. St. Ange assumed the reins of gov- 
ernment here by consent of the people, in the patriarch- 
ical form, and not as the representative of the sovereign 
of Spain, to whom the country belonged. It is difficult 
to perceive how St. Ange could have any authority from 
Spain—he had never been an officer of that government; 
when he came to St. Louis he was not an officer at St. 
Louis left in command of that post, when the French au- 
thority ceased to exist inthe country. When St. Ange 
made the grant to Labuxiere in July, 1769, he had no 
other character than that of a private citizen of some in- 
fluence and distinction, by reason of his former condition 
under the French government. Indeed, he assumes to 
himself no title,--does not assume to act in the name, nor 
by the authority of any government whatever. Itisim- 
possible for me to suppose that this stranger from a for- 
eign government, had any confidence reposed in him at 
this distant point to dispose of the King’s domain. When 
the King’s authority had as yet been contemned and de- 
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spised by the inhabitants, and had not yet entered the 
country, but had to be forced in about a month thereafter, 
under the influence of the three thousand Spanish mus- 


army, commanded by a person of no less distinction than 
Count O'Reilly, Lieutenant General of the armies of his 
Majesty, and captain general of the province of Louis- 
iana;—see introduction to 1 Partidas, 18 and 19. When 
O’Reilly took possession of the country, 27th August, 
1769, after putting to death a suflicient number of the 
inhabitants of New Orleans to ensure no more resistance 
to the government of his King, he established the author- 
ity of Spain in Louisiana, as appears by his proclamation 
of 25th Nov. 1769. By the Royal ordinance of the King 
of Spain of 24th August, 1770, it is recited that by the 
form of the French government in Louis‘ana, the Gover- 
nor and Commissary could grant land, and that henceforth 
the Governor alone has the power to do so. As was said 
by this court in the case of Hill & Thomas vs. Wright, 
this ordinance shews that the King of Spain and O'Reilly 
were of opinion, that the land granting power under the 
French government, only belonged to the Governor and 
Commissary, and there is no sort of evidence that Saint 
Ange ever held either of those places 

When the Spanish authority and government reached 
the post of St. Louis under Don Pedro Piernas, we find 


that officer and the inhabitants of opinion that the acts of 


St. Ange were of no legal value. It appears by the com- 
menceiment and conclusion of the book of land surveys, 
called Livre Terrien, No. 2, as given in evidence by the 
defendant, that the inhabitants solicited that the then 
Spanish Governor would appoint some competent pet- 
son to mark out their lands that were granted, and had 
been and should be granted in the name of the King.— 
This application was made sometime in the year 1770-- 
one Duralde was appointed to make the surveys, and he 
did so. The book of these surveys constitutes what is 
here called Livre Terrien No. 2, and in the conclusion of 
that book, it is expressly stated, that the surveyor au- 
thenticates the same with his signature and with the 
unanimous voice of all the proprietors assembled at pres- 
ent, with the approbation of Don Pedro Piernas, in the 
government house—in order to serve mutually as wit- 
nesses, and affirm the facts done with their signatures, 
and in presence of Don Pedro Piernas, the aforesaid Gov- 
ernor, and Don Louis St. Ange, formerly a captain, and 
lately commandant of this said post, both serving (to wit: ) 
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kets,in the hands of so many veterans of the Royal Adm’rs of Wright 


v. 
Thomas 


















































































































































591 


JUNE TERM 
1837. 
SS an A 
Adm’rs of Wright 
v 








Thomas. 















































SUPREME COURT OF MISSOURL 


the last to certify his signature; that in his said capacity, 
and by virtue of the power with which he was vested, to 
have granted either by letters or verbally, the foregoing 
described tracts of land in the name of his Majesty, and 
the said Piernas to approve, ratify and confirm; also, with 
his signature in his capacity of actual Lieutenant Govern- 
or, by which he is vested with the same power of grant- 
ing the possession already granted by said St. Ange, and 
specified in this register, which is delivered in the arch- 
ives, to serve for surety and evidence of all therein sta- 
ted. 

Iconsider this as evidence, thatSt. Ange acknowledged 
that whatever he did before the arrival of the Governor, 
was done in the name of the Spanish King, and not it 
the name of the King of France. It was in fact givmg in 
his adhesion; and the Governor, so far from thinking that 
St. Ange’s grants were legal and done with lawful anthor- 
ity, must have hadacontrary opinion, or why would he 
ratify, approve and confirm the same. Whatever may 
be the effect of this ratification on all the surveys con- 
tained in this book of 68 pages, it can have no effect 
on the grantto Labuxiere, for that grant is not one con- 
tainedin the book. Why it was not surveyed and regis- 
tered we cannot know. It is very probable that Labux- 
iere did not desire it, and cared nothing about it; and the 
claim has been entirely neglected until about the time of 
bringing the action in ejectment, by Hill & Thomas vs. 
Wright, in 1831. I have shewn that Labuxiere’s suppo- 
sed grant could not have been made by St. Ange, even if 
the French government had subsisted in the country at 
the time it was made. By the Royal ordinance above re- 
ferred to, that power under the French government was 
vested in the Governor and Commissary; whereas, to 
make the most of St. Ange’s power, he was only, as the 
evidence discloses, formerly a captain, and lately a com- 
mandant of the post of St. Louis, and as such command- 
ant of the post, he had in my opinion, no power to grant 
lands under any government. 1! therefore, am of opinion, 
that this claim is of no avail against Labeaume’s subse- 
quent grant of the same land, made by the proper officer, 
and duly confirmed by the American government. 

This opinion is further strengthened by the fact, that 
in 1798, Zenon Trudeau granted the same land to Lab- 
eaume. ‘This shews that the Spanish government and the 
Spanish Governor considered the grant to Labuxiere of 
no value. The book No. 1, was in his office,—he must 
have known of the grant, and the book No. 2, was also 
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before him, he could see that this grant was not among june ream 
those ratified;—he might therefore well say it never was 1837. 
granted, or if so, for want of confirmation was as if it we-ew 
never had been granted. Trudeau had the best means of Wilson v, Melvin. 
knowing how the Spanish law regarded the grant. 

For these reasons, I am of opinion that the first instruc- 
tion given by the court, on the prayer of the defendant in 
the court below, was wrong. 

There are many other points made by the record, but 
I consider it entirely unnecessary to investigate them un- 
til it can be established that La>uxiere’s grant had some 
effect in creating or passing to him the original title of the 
King of Spain to the land. 

Judge Tompkins concurring in this opinion, the judg- 
ment of the circuit court is reversed, and the cause re- 
manded for a new trial. 


_ Tompxins, Judge. I concur in the above written opin- 
ton. 


















Daniet Wison (a coLorep MAN) ve Epmunp Me vin. 


1. In asuit for freedom, under our statute,where the plaintiff claims on 
the ground that the master has violated the constitution of Illinois by 
introducing slavery within its limits, the test question to ascertain 
whether such violation has been committed, and a consequent for- 
feiture taken place, is whether the master made any unnecessary delay 
ur Illinois with his slaves. 

2. It is not whether the s/ave acquired a residence: 

3. Nor is it, whether the master became a domiciliated resident of Illi- 
nois: 

4. Nor is it of any consequence that the slave remains voluntarily in 
Illinois. 

5. Where the testimony clearly proved that defendant left Tennes- 
see with anintention of residing in Illinois,and that after a months 
stay iu Illinois, he proceeded to St. Louis to hire out his negroes, and 
after doing so, returned to Illinois and spent the summer—raised a 
crop, &c. It is error for the court to give an instruction founded on 

the assumption that defendant was a mere transient sojourner in 

illinois,—such instruction being well calculated to mislead the jury. 






APPEAL from the circuit court of St. Louis county. 


Bird and Sproat, attorneys for plaintiff in error: 

1st. That Melvin, in the person of Daniel, introduced a ge 
slavery into the State of Illinois. Rachel me, al 
2d. That Melvin, in the person of Daniel, introduced late Mo. Rep. 1. : 
involuntary servitude into said State. 

3d. That Melvin came into said State with Daniel with 
the intention of making it the place of residence of both 
self and Daniel. 
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SUNK TRAM 4th. That Daniel, under the control of Melvin, remain. 
1837. ed in the State of Illinois as a slave at different times, and 
wens for different spaces of time. 
Wilson v. Melyin, 5th. That Daniel was hired to service in the State of 
Illinois, being bound to service in another State. 
6th. That the instructions in the court below were er- 
roneous. 
7th. That said instructions not only assumed facts 
within the province of the jury only, but were of a cha- 
racter to mislead the minds of the jury from the real cir- 
cumstances in evidence. 
8th. That if any doubts existed as to the bearing of 
the facts, the slave Daniel should have had the benefit of 
5 Ha. & 7, 190; 6 such doubts. 
Ran. 652, Law of ; : > 
Nise Prius, 303, 9+ That the verdict was against evidence. 
30, 4. 10th. That a new trial ought to have been granted. 


J. Spalding, attorney for defendant. 

ist. The verdict is not against evidence. The reason 
does not assert that it is against the weight of evidence. 
The verdict may well be against evidence, and yet may 
be sufficiently supported by other evidence, so that the 
question does not arise here whether on the whole testi- 
mony the verdict ought to stand,as being supported by such 
weight of testimony; that the court will not interfere, 
though there may be testimony against the verdict. 

If, however, this reason for a new trial be considered 
as equivalent to the assertion, that verdict is against the 
weight of testimony. I refer to the bill of exceptions to 
show that there is a sufficient testimony to uphold the 
verdict. 

2d. That the court did not misdirect the jury in any 
matter of which Daniel has a right to complain. If there be 
any misdirection, it is in favor of Daniel; 2 Miss. Rep; 
* Lagrange v. Chouteau; 3 Miss. Rep. 400, Nat v. Rud- 

e. 


Statement of the case and opinion of the court, delivered 
by Tompxins, Judge. 

Wilson brought his action for freedom, under the stat- 
ute against Melvin, and judgment being given against him, 
he appealed to this court. 

From the testimony saved in the bill of exceptions, it 
appears that, in the month of March, of the year 1834, 
Edmund Melvin, the defendant in this action, and appellee 
in this court, removed from the State of Tennessee to the 
State of Illinois, bringing with him two slaves, one of 
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pellant here. He arrived in the county of St. Clair, in 
Illinois, between the tenth and fifteenth days of March, 


fall of that year, and made a crop of corn on rented ground. 
Within the space of a month, some say a less time, after 
his arrival in St. Clair county, the appellee, Melvin, went 
to St. Louis,in Missour!, where he located the slaves above 
mentioned. ‘lhe appellee brought with him from ‘Ten- 
nessee a wagon and team;—the wayon stood in the yard 
of the son of the appellee, with whom he passed the sum- 
mer, unloaded, till the negroes were taken to St. Louis, 
because the appellee was told if “he did, and made any 
place their home,” the slaves would obtain their freedom. 
He appears to have been impressed with the belief that 
unloading his wagon would have been evidence that he 
had fixed a place otf residence. 

One of the witnesses at whose house the appellee re- 
mained while he staid in Illinois, stated that his father, 
the appellee, was not employed about any thing particu- 
larly for about the three first weeks he spent in Illinois, 
before he took the slaves in question to St. Louis; that 
he spent his time in visiting his children, and that the 
slaves did little except to feed the horses; that the appel- 
lant did some work for one Ingle, and brought the money 
to witness, and said he had made something for the old 
nan, and gave the witness the greater part of the money, 
and kept the rest himself. ‘The witness passed the money 
to the appellee, but does not know that Ingle hired the 
appellant’s services from the appellee.—'The appellant 
assisted the witness to cut down some trees for rail tim- 
der, but had no orders to do so from the witness, or from 
any other person known to the witness. In the month 
of July, of that year, while the cholera prevailed in Saint 
Louis, the two slaves came over to Illinois, by permission, 
it was said, of the appellee, and were employed by the 
appellant, for one week, or perhaps more, in the harvest 
field, and the women in domestic business. Some other 
testimony, not material, was given, as to the occupation 
of these persons during the time they spent in Illinois af- 
ter their return from St. Louis. 

The court instructed the jury as follows: 

Ist. That if they believed the defendant hired out the 
plaintiff as his slave, residing in Illinois, that they shall 
find for the plaintiff. 

2d. If they shall be of opinion that the defendant being 


1 domiciliated resident of the State of Illinois, used the 


a 
ib 


which was Daniel Wilson, the plaintiff in the action, ap- june TER 


aa 
of the year 1834, as aforesaid, where he remained till the Wilson v. Melvin. 
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plaintiff as his slave therein, they shall find for the plaintiff. 

3d. If they shall find that the plaintiff voluntarily went 
to the State of Illinois, his habitual place of residence 
being in the State of Missouri, and did not, at any time, 
act as aslave in Illinois under the coercion of his master, 
with the exception of that time during which the plaintiff's 
master was merely a transient person in the State of Illi- 
nois, they shall find for the defendant. 

4th. If they shall be of opinion that the defendant in 
his passage through Illinois to Missouri, sojourned only 
a reasonable time with his children in that State, and 
without any intention of domuciliating himself therein, 
they shall find for the defendant, though during such so- 
journ he used the plaintiff as his slave. 

After verdict found for the defendant, the plaintiff moved 
for a new trial, because, 

ist. The jury found their verdict against evidence. 

Qd. The circuit court misdirected the jury.—This mo- 
tion was overruled, and it is assigned for error that the 
court erred in overruling the motion for a new trial, and 
that the court misdirected the jury. Many causes have 
been decided in this court of persons claiming freedom 
because they have been held in Illinois as slaves. ‘The 
first found in our book is that of Winney v. Whitesides. 
In that case the court says that the person who takes his 
slave into said territory (the cause of action arose under the 
territorial government) and by the length of his residence 
there indicates an intention of making that place his res- 
idence, and that of his slave, and thereby induces a jury 
to believe that fact, does, by such residence, declare his 
slave to be a tree person;—Ist Mo. Decisions, 476. In 
the case of Vincent v. Duncan, it is said that if the owner 
stay in Kentucky, and send his slave to work in Illinois, 
he becomes free; see 2d vol. Mo. Decisions, 214. In the 
case of Ralph v. Duncan, it is said that the object of the 
ordinance of 1787, was to prohibit the introduction of 
slaves into the territory of Illinois, of which the State of 
Illinois now constitutes a part, and the master who per- 
mits his slave to go there to hire himself, offends against 
that law as much as one who takes his slave along with 
himself to reside there; and if we are to regard the moral 
effect of the act, it is much worse for the master to per- 
mit the slave to go there to hire himself to labor than to 
take him along to reside there under his own inspection, 
or to hire him out personally to some one who wil! be 
bound to pay the master the hire.—See 3d vol. Mo. Dec. 
195. Inthe cases above cited, the plaintiffs claimed then 
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freedom because they were, as they alleged, held in slave- jung tery 
ry in violation of the act of Congress. ‘The present plaintitf 1837. 
claims his freedom because he was, as is alleged, held in) WGen—ew 
slavery in violation of the constitution of the State of Wilson v. Melvin, 
Illinois. This constitution, like the ordinance of 1787, 
provides, that neither slavery, nor involuntary servitude, 
shall hereafter be introduced into the State, unless, &c. 
The case of Julia v. McKinney, see 3d vol. Mo. Decis. 
270, was one in which the plaintiff claimed her freedom, 
because she was, as is alleged, held in slavery contrary to 
this provision in the constitution of that State. In this 
last cited case, the court say, the owner of the slave went 
into Ilmois with an avowed view to make that State her 
home;—she took up her residence there with her slave in 
her possession, and kept the slave there for upwards of 
one month, and treated the slave in all respects as slaves 
are treated in States where slavery is allowed. ‘These 
acts of the owner surely amounted to the introduction of 
slavery into Illinois. In this case, and in that of Nat vs. 
Ruddle,3 Mo. Decisions, 400, this court has manifested 
its opinion that the construction of the act of Congress 
of 1787, and that of the constitution of the State of Illi- 
nois, ought to be the same. In the case now before us for 
adjudication, evidence was oflered that the plaintiff in the 
action went about in Illinois for several weeks before he 
was hired out by his master in St. Louis at work for dif- 
ferent persons, and it was also in evidence that money 
received by him came to the hand of the defendant his 
master. In July, when the plaintiff returned to Illinois, 
he was, with the knowledge of his owner, employed in the 
harvest field, and otherwise, for several persons, and his 
owner, the defendant in the action, endeavored to prove 
that the plaintiffcame over to Illinois voluntarily, and that 
he was not ordered by him to work for any one. The 
evil which the State of Illinois seemed desirous to avoid, 
was the introduction of slavery, or involuntary servitude, 
and it does not appear that the person who brings slaves 
into the country and suffers them to go about making con- 
tracts for themselves, and laboring for strangers, would 
less offend against the constitution of that State, than he 
who would keep his slaves at work wherever he himself 
for the time sojourned, and subject them to strict disci- 
pline. Indeed in the case of Ralph v. Duncan, above ci- 
ted, it is considered a much more evil practice to permit a 
slave to hire himself out to labor, than for the master to 
do it himself. 

In the case of Julia v. McKinney, above cited, 3d vol. 
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JUNE TERM P+ 273, the court say, how long the character of emigrant 
1837. or traveller through the State may last, cannot, by any 
wa — general rule, be determined; but it seems that reason does 

Wilson y. Melvin. require that it should last so long as might be necessary 
according to the common modes of travelling, to accom- 
plish his journey through the State. If accident should 
happen to the emigrant, which, in ordinary cases, would 
make it reasonable and prudent to suspend his journey a 
short time, we think he might do so without incurring a 
forfeiture, if he resumes his journey as soon as he safely 
could. Something more than the mere convenience, or 
ease of the emigrant, ought to intervene to save him from 
aforfeiture. Something of the nature of necessity should 
exist before he would, or ought, to be exempted from the 
forfeiture. ‘The preceding decisions being reviewed, the 

Instructions given by the court will now be examined: 

In a i sg iree- The first instruction is, that if the jury believed the 

soe here the defendant hired out the plaintiff as his slave, residing in 
plaintiff claims on Illinois, they shall find for the plaintiff. ‘This instruction 

i — {hat “appears to be wrong, inasmuch as it seems to require the 

‘the consti- Slave to be a resident, in order to make the hiring unlaw- 


olated the consti- 


tution of [llinois ful. The true test would be as declared by the court in 
by introducing the case of Julia vs. M’Kinney, whether Melvin, the ap- 


slavery within its 


limits. the test Dellee, made any unnecessary delay in Illinois, before he 
question to ascer- took his slaves to St. Louis to be hired out. ‘To acquire 
or a a — a residence, one must have rights;—the plaintiffhad none. 
vuitted, anda Lhe stay in Illinois was his master’s act. 
consequent for- The second instruction seems calculated to mislead a 
a ner JPY: and therefore wrong, because it assumes that the ju- 
pense acter made TY Must find that this appellee was a domiciliated resident 
any unnecessary de- Of the State of Illmois, and treated the plaintiff as his 
lay in Ilians with slave therein, before they can find for the plaintiff. The 
sani true rule being as before stated, that the jury should in 
It isnot, whether Quire Whether the owner made any unnecessary delay in 
the slare acquired Ilimois. If he made no unnecessary delay, it surely could 
a sentence. not injure his cause, that he treated the plaintiff as a slave 
ought to be treated. 
" . ‘he thid instruction seems to be improperly given; 
Nor is it, whether, é : . is 
the master became Decause the jury are directed tp find for the defendant, 
a domuciliated resi- Melvin, appellee here, in case they believe the plaintiff 
_ i went to I!lmois voluntarily—and did not at any time, act 
consequence that UNder the coercion of his master, with the exception of 
the slave remains that time, during which the plaintiff’s master was merely 
— in il 4 transient person, in the State of Illinois. It has before 
i been shown, that the circumstance of the slave’s stay in 
Illinois being voluntary, does not, in the opinion of this 
court, atall extenuate the offence against the constitu- 
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tion of Illinois. In Ralph vs. Duncan, p. 195, vol. 3rd, jynz TERM 
the court say, the master who permits his slave to go to 1837. 
Jilinois to hire himself offends as much against thelaw,as = .6#\-—w 
one who takes his slave along with himself, to reside there; Wilson v. Melvin. 
and still less willit avail him, that the slave is not under 

his coercion while staying in Illinois. Under his own in- 

spection, his slave would probably conduct himself with 
propriety—suflered to ramble, and undertake work where 

he pleased, his opportunities to do mischief would be 

much greater. But the most exceptionable part of this 

instruction appears to be that contained in the exception. 

It seems to be assumed here, that during the few weeks 

succeeding the 10th of March, 1834, that intervened be- 

twixt the defendant Melvin’s arrival in St. Clair county, 

Illinois, and the time at which he took his slaves to St. 

Louis, to be hired out, he Melvin, was a mere transient 
sojourner;—whereas the evidence is, that he, after stav- 

ing in St. Clair county three or four weeks, went to St. 
Louis—hired out his negroes, and then returned, and made 

and sold a crop, in Illinois, leaving that State only towards 

the close of the year. The only question to be submit- 

ted to the jury, as before observed, was, whether he had 

made any unnecessary delay? and the decision of this 

question seems to be taken from the jury, by the assump- 


tion, that Melvin, the defendant, was merely a transient 
person in the State of Illinois. ' . 
The fourth instruction appears to be founded on the Where the testi- 


- : . ; : ~) «+ mony clearly pro- 
idea, that the defendant, when he arrived in St. Clair yeq that aekend. 


county, was ona journey through Illinois to Missouri. — ant left'Tennesseo 

The evidence was, that he left home in Tennessee, with !*2 4” intention 

3 ; . ac : iain : of residing in Illi- 
an intention of residing in Illinois. Andrew Melvin says, pois. and that af- 
that when his father came to Illinois, he was told he could tera month’s stay 
not keep his slaves in Illinois for twelve months, and he !® !!linois, he pro- 

; b ceeded toSt.Louis 

went to Belleville, and ascertained that he could not; and (6 hire out his ne- 
after he found he could not keep them in Illinois, he took groes, and after 
them to St. Louis. This evidence is corroborated by “ig 59, returned 
that of another son of the defendant; and it is Ween aa canne 
that the defendant’s journey was ended in St. Clair coun- raised a crop, &c. 
ty, of Illinois; and that he only extended it to St. Louis !*'s error for the 
at his leisure, to hire out his negroes, when he tound he ‘bein i 
could not keep them in Illinois, by moving them out once ded on the as- 
ayear. Itis by nomeans necessary for the jury to find fumpuon that de- 
how much time the defendant might, on this occasion, j.rcc trancier: so- 
have reasonably spent in company with his chil-journer in Illinois 
dren; but it being proved that he stayed there three or 7S"¢h instruction 
four weeks before he went to St. Louis, and that, in a ve- (ong, Well calen- 
ry short time, he returned and made acrop of corn, and the jury 
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Junge Teru Temained in the State to gather and sell it. If they be- 
1837. lieved that the defendant did all this, without any imten- 
warms ~=sition of domiciliating himself therein, they must have been 
Boynton v. Curle. very incredulous indeed. So that, even admitting that it 
was in evidence, that the defendant had, when he left 
home, meditated a journey through Illinois to Missouri, 
it appears that the jury ought, in conformity with this 

instruction, to have found for the plaintiff. 

Because, then, all the instructions given by the court 
appear to me to be calculated to mislead a jury, I am of 
opinien, that its judgment ought to be reversed. The 
presiding Judge being also of opinion, that the judgment 
ought to be reversed—it is then reversed, and the cause 
will be remanded to the circuit court, to be proceeded in 
conformably to this opinion. 

M’Girx, Judge. I concur in the foregoing opinion. 


ett 6 


$ 599 
35a 546 
4 599 ' Boynton v. Cur.r. 
151571 
TT 


599 : are . ‘ ‘ . 
m O83 Horse racing is gaming within the meaning of our statute to “restrain 


gaming;” (Rev. Co. of 735, p. 290)--consequently, a note given to 


ao : 2 py 3 

| re mi) secure a forteiture for failing to run,is void. 
Wa 4 

—— 


APPEAL from St. Louis circuit court. 


Hamilton, attorney for defendant in error: 

Ist. As at common law all games were lawful, if this 
contract be void, it must be made so by statute. But by 
our statute, which 1s substantially a transcript of that of 
9th Anne, C. 14—horse racing is not prohibited or noti- 
ced—R. L. 409. 

2nd. Although in England considered to be gaming 
within the statute of 9th Anne, it is only construed to 
be such by the aid of 16 Car. 2, ch. 7, to which the stat- 
ute of Anne relates, and as included under the general 
words, “other game or games,’’—horse racing being ex- 
pressly mentioned in the statute of Car. 2,and there called 
gaming. But if horse racing should be considered gaming 
within our statute, thisis not an agreement in contraven- 
tion thereof, not being for money won by gaming, &c. 

3rd. According to the genius and spirit of our laws, 
as welt as upon the grounds of public policy, horse rac- 
ing is legal, and should be countenanced, and is in no 
wise prohibited by statute, except when it takes place on 
the Sabbath—R. L. 311. 
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Statement of the case and opinion of the court, delivered junx TERM 
by Tompxins, Judge. 1837. 
Curle brought his action against the defendant, Boyne ~~ 

ton and others, in the circuit court of St. Louis. The Boynton v. Curle. 

summons being served on Boynton, he pleaded that, be- 

fore making the promissory note sued on, it was agreed 

between the plaintiff and the defendants, to run a horse 

race for one thousand dollars; and that the promissory 

note for five hundred dollars sued on, was to be a forfeit- 

ure on the part of the defendants, if they failed in caus- 

ing the race to be run on their part, according to agree- 

ment. 

To this plea the plaintiff replied, that the defendant 

failed to cause the race to be run on his part, according 

to the agreement. ‘To this replication, the defendant de- 

murred, and his demurrer was overruled; because, prob- 

ably his plea was considered bad. The defendant filed 

two other pleas, on which issues of fact were found for 

the plaintiff. The plea first above mentioned, being to 

the whole cause of action, the judgment of the circuit 

court on the issues made on the two other pleas, must 

abide the decision of this court onthe demurrer. Noth- 

ing is seen in this case to vary it from that of Shropshire 

against Glascock et al., decided by this court at the 

April term of this year, for the second judicial district. 

In that case, it was decided that the instrument of wri- 

ting sued on, being made to secure a forfeiture for not 

causing a horse race to be run, was void: being after ar- 

gument, still of opiaion that the first case was well de- 

cided—it is my opinion that the judgment of the circuit 

court ought to be reversed; and the president of the court 

concurring in that opinion, it is accordingly reversed. 
McGiax, Judge. [concur in the foregoing opinion. 
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suNE TERM GRAHAM & oTHeERs v. O’Fation, Ex’r. or Muvanpny. 
1837. 


won ne ~ =! Whether a witness, who is both devisee and heir at law, is compe- 
dl tent to establish a will, depends on the question, whether he will 
Graham & others take more or less by the will than by the intestacy. See ante. p. 
341. 
2. Hence, where the real estate is proved to be worth about $2,250,000, 
Mullanphy. and the share of witness, in case of intestacy, about $285,000, whilst 
under the will, he gets only $50,000, and a remote contingent inter- 
est in an undivided share of the balance, which in no event would 
equal his share in case of intestacy, the interest of the witness is 
clearly against the establishment of the will, and he is a competent 
witness. 

. The witness, whose evidenee established the contents of the will, 
also stated, that the last time he read the same before it was execu- 
ted, there were several blanks:—which blanks, it was also proved, 
were found, after the death of testator, to be filled up in testator’s 
hand-writing;—it being possible from the evidence, that the blanks 
were filled either before or after execution, it was held, that the 
presumption of law will bein favor of the right time to make the in- 
strument good, to wit: that the blanks were filled before the will was 
signed and attested. 

4. One witness is sufficient to establish the contents of a lost will. 


v. 
O’Fallan, ex’r of 


4 ool 


+ no 
Lay] aos 


Allen and Geyer, attorneys for plaintifis in error: 

Admitting the testimony before the court to be com- 
petent, the questions arising thereon are, 

Was the paper alleged to be the will of John Mullan- 
phy, of which a copy is before the court, executed with 
the due formalities of law? 

If so, is the supposed copy, a true copy of that will? 

The paper alleged to be the will, is not the same in its 
detail, as when executed. Various blanks then existing 
were filled up after its execution, and there has been no 
republication—Toller’s Law of Executor’s, p. 1; and is 
therefore, not the will of John Mullanphy, or the legal 
declaration of his intention, directed by him to be per- 
formed after hisdeath. A will cannot be good and ap- 
proved in part.—Tol. Law of Exr’s. p. 71. 

3ut if it was, the supposed copy is nota true copy of 
that will, in legal contemplation. 

ist. It is not proved by two witnesses—Toller’s Law 
of Exr’s., p. 69; Williams on Exr's., p. 209. The tes- 
timony of J. Spalding and B. Mullanphy do not prove 
the same thing. 

2nd. B. Mullanphy, who knows the conformity of the 
supposed copy to the alleged original, is incompetent.— 
A codicil being a mere supplement to a will—(Tol. Law 
of Exr’s., p. 5,) supposes the pre-existence of a will, 
which must be known independently of the codicil; and 
to prove the will, B. Mullanphy is an incompetent wit- 

1ess. on round of interest. 
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H. K. Gamble, attorney for defendants in error: 
ist. That the will and codicil were duly executed, ac- 
cording to law. 


602 
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2nd. That they were in existence, uncancelled, and in Graham & others 


perfect state of preservation, after the death of the tes- 
tator. 

3rd. That they were either lost or mislaid after the 
death of the testator. 

Ath, That the copy exhibited is a true copy. 

5th. That the contents of the originals are fully pro- 
ved. 

Statement of the case, and opinion delivered by McGirx, 

Judge. 

O’Fallon presented his petition to the county court of 
St. Louis county, together with a supposed copy of the 
last will and testament of John Mullanphy, deceased, 
praying to have the same proved and allowed. Where- 
upon, Richard Graham, for himself and wife, the daugh- 
ter of the deceased; James Clemens, for himself and 
wife, the daughter of the deceased, and divers others of 
the children of said deceased, came into court and objec- 
ted to the establishment of the will, and entered a caveat 
against the proceedings. ‘The court went on to hear the 
testimony, and after hearing the same, pronounced a de- 
cree: that the paper offered as a copy was not proved to 
be acopy ef said last will. Proof was also given, to 
show that at,and after the death of the deceased, a last 
will and testament was in being. On a hearing of all the 
evidence adduced, the county court decreed that Mullan- 
phy died intestate. Irom which decree, O'Fallon ap- 
pealed to the circuit court of St. Louis county; which 
court reversed the decree of the county court, and Gra- 
ham and others have appealed to this court. It was pro- 
ved by Josiah Spalding, thatin the year 1830, he thinks 
in February or March, John Mullanphy, the supposed in- 
testate, came to him in his office, he being a lawyer, liv- 
ing in St. Louis, and stated to him that he desired him to 
draw a will for him. Mullanphy,as he was going to Washi- 
ington City; was old, and could not tell what might hap- 
pen to him in travelling so far. | 

That accordingly, in February or March, Mullanphy 
dictated to the witness a rough draft, which rough dratt, 
the witness sets out in his deposition. ‘That atter the 
rough draft was made, the witness drew the same off in 
form, and left in the body ot the same several blanks tor 
the names of ‘Trustees and ftxecutors. and tor several 

{ 


+ 
‘ 


V 


O’Fallon, ex’r of 


Mullanphy. 
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JUNE TERM SUMS, Asis apparent in the said rough draft. The said 
1337. will containing the same matters as mentioned in the 
wears draft, in the usual phraseology common to wills, begin- 
Graham & othersning, “In the name of God: Amen,” as witness thinks, 
O'Fallon ex’r of and ending, *In testimony whereof, [have hereunto sub- 
Mullanphy. scribed my name.” ‘The witness wrote at the foot of 
the will,acertificate for the signature of witnesses, with 

a blank for the day and year, which was filled up with the 

date of the execution. The said will was examined by 

John Mullanphy, and was in that state all read over to 

him by the witness, and Mullanphy being satisfied with 

it, went out of the oflice of the witness, and brought in 

several gentlemen for the express purpose of being wit- 

nesses to his execution of the will; of whom, witness re- 

collects William Higgins, now deceased, and thinks he 
remembers Thomas Houghan. ‘That after Mullanphy 

and witnesses had entered the oflice, the witness in the 

presence, and hearing of all, read to them the certificate 

above mentioned, and Mullanphy declared the instrument 

aforesaid, and then and there exhibited to be his last will 

and testament, and thereupon signed the same, all being 

present as aforesaid, and seeing the testator so sign;—and 

the witnesses at the request of Mullanphy, he looking 

on, and at his request, they subscribed their names as 

witnesses. The witness says, if he knows what the due 

executing of a willis, the same was duly executed under 

the laws of Missouri. ‘The testator, as he told the wit- 

ness, took the will and deposited it in the Branch Bank 

at St. Louis, for sate keeping. ‘I'he witness says, after- 

wards in November, 1831, the testator applied to him to 

draw a codicil to the will previously executed, as above 
stated;—Mullanphy said he must have certain altera- 

tions made therein, which could not be delayed. Mul- 

lanphy went aud brought the original will executed as 

above stated, sealed in an envelope;—witness took off 

the envelope, and drew a codicil for Mullanphy, by his 
dictation—and the witness here states the substance of 

the codicil; says that he does not know that the codicil 

was then executed, but thinks Mullanphy told him it was. 

The witness on cross examination says, that the blanks 

now apparent in the copy here produced, correspond 

with those left in the rough draft. He farther says, that 

after said will was drawn by him as aforesaid, and exam- 

ined by the testator and ready for execution, he does not 

know whether the blanks were filled before execution. 

Nor does he know, or remember whether said Mullanphy, 

alter the will was drawn and ready for execution, took 
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the same away, or not before the same was executed.— junr TERM 
When it was executed, it was so presented to the wit- 1837. 
nesses for their signature that they could not read the wexmw 
contents; nor does he remember whether it was execu- Graham & others 
ted on the same day the same was finished for execution, ..... % 
ornot. The witness further states, that a day or two eg - 
after the death of the testator, he was called on by some 
of the heirs of Mullanphy to go to the late residence of 
the deceased. That he did so, and in course of conver- 
sation, he informed the family that there undoubtedly 
was a will, and that they had better look it up. He fur- 
ther says, that shortly afterwards, he was called on again 
by some of those interested, to go to the mansion house 
of the deceased, in St. Louis, and that he went, and that 
he found in the hands of some of the members of the 
family, the original will and codicil by him above men- 
tioned, with the signatures of John Mullanphy to both 
of them, in the places usual for such signatures. There 
were also at the proper places, under the certificate for 
witnesses, subscribed witnesses names. Witness says 
he is acquainted with the hand writing of John Mullan- 
phy—the signature to the will and cedicil he saw as 
aforesaid was Mullanphy’s—whether Houghan’s name 
was to the codicil, he does not remember, but knows it 
was to the original will. ‘The witness further states, 
that the blanks left in the will as by him above stated, 
were filled in the hand writing of the testator, with the 
exception of that part of the will, where the great mass 
of the estate was conveyed in trust, to Trustees for cer- 
tain purposes. ‘here was a blank for the numes of the 
Trustees unfilled, but the blank lett for the names of Ex- 
ecutors was filled with the names of G. Collier, John O’- 
Fallon, and thinks the name of Thomas Biddle was in 
serted. 
That the blanks leftin the will foran annuity to the 
widow were filled with a certain sum, in the proper hand 
writing of John Mullanphy. And on the occasion above 
mentioned, of witness seeing said will and codicil, Bry- 
an Mullanphy, one of the children of the deceased, under- 
took to make acopy of the same, and commenced doing 
the same in the deponents presence. Afterwards, said 
Bryan handed to witness a copy, or what he supposed to 
be acopy, and witness examined as he thinks, some claus- 
es in the same, and so far as he examined the same, he 
has no doubt it was a copy, but does not know. 
Nothing the witness saw in it conflicted with witness's 
recollection of the willand codicil, then fresh in his mem- 
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JUNE TERM OF¥; Nor does he know whether that copy is the same 
1337. now here produced, Witness says, some days thereaf-' 
am tery he again went to the mansion house of the deceased, 
Graham & othersand agai saw the said will and codicil, in the same state 
way... of preservation as when executed; had the same in his 
O'Fallon, ex’r of , . . . 
Mullanphy. Possession for an hour, and conversed with the family 
~~ aboutall or nearly all the provisions in the same;—says 
also, that when the testator executed the same, he was 
of sound and disposing mind. — It was also proved by oth- 
er witmesses, that the said will and codicil were lost, and 
could not be found. Jt was also proved by one of the 
subscribing witnesses to the will and to the codicil, that 
the same were both executed origimally, in due form of 
law 
Bryan Mullanphy, the son of the deceased, was offer- 
ed to prove that the copy produced and copied into this 
record, was a copy of the will and codicil aforesaid, who 
says, that the annexed paper to his deposition purport- 
ing to bea copy of an instrument of writing, purporting 
to be the last will and testament and codicil thereto, of 
John Mullanphy, deceased, now here presented to the 
said depone nt, Was copied by him, from the paper thus 
purporting to be the last will and testament and codicil 
if said John Mullanphy; and which he believes to be a 
true copy, and that the names of said John Mullanphy, 
which were aflixed to the said mstruments of writing, 
were the proper hand writing and signature of said Mul- 
lanphy, to the best of his knowledge, remembrance and 
belief, that said copy was made by him aforesaid, on the 
second or third days after the death of his father; and 
that the last time he saw said will and codicil, they were 
in the mansion house of his father. ‘The testimony of 
said Mullanphy was objected to by Graham and others, 
on the ground that he was interested in establishing the 
will, he being a devisee therein named; but this objection 
was overruled by the county court. ‘There js on the re- 
cord, a great deal of other testimony going to shew, that 
at the death of Mullanphy, a will and codicil existed. — 
Whethera wit- But [ have only stated so much as will be sufficient to 
ee ww the force of the points made on both sides. ‘The 
at law, is compe- point, whether 3. Mullanphy is competent or not, per- 
tent te establish a haps, cannot properly be made on the appeal as it now 
ie tection whe. Stands, but as the parties have made an agreement to 
ther he will take have the poimt decided, if the court will take it up, we 


more orless by are disposed to prevent the necessity of another appeal 


the will than by 
to do so. 
the intestacy--see 


ante. p. 341. When this cause was before this court, on a former 
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occasion, it was decided that the fact, thata witness was jung TERM 
devisee, and heir at law also, did not disqualify such per- 1337. 
son from giving testimony, but that his competency de- wey 
pended on the question,—whether, by the establishment Graham & others 
of the will, his share would be more or less than it would 
be if such will were not established?—See Missouri R. 
341, 3d semi-annual part for 1836. In that case, the 
court thought the county court ought to hear the evi- 
dence as to the fact, whether, by the establishment of the 
will, his interest would be greater than it would be as 
heir at law, if the will were not established? ‘The court 
did hear the evidence, and admitted the witness to testi- 
fy. To ascertain whether that opinion was correct or 
not, we must look into the testimony the court had be- 
fore it onthe occasion. Mr. Clemens, whose wife isone Hence,where the 
of the heirs, says, that at present prices of real property, = nigh — 
(that is, 1836,) the real estate of John Mullanphy, deceas- apout $2,250,000, 
ed, is in his opinion, worth three millions of dollars; but and the share of | 
he says this estimate is founded upon a slight investiga- ionamin 
tion of the matter. Mr. Graham, another son-in-law, g255,000) whilst 
says, that by a rorgh calculation, he should say the estate under the will he 
is worth $1,500,000. here appears to be seven chil- 8¢ts only $50,000, 
E : ‘ and a remote con- 
dren and a widow. Jf we take the difference between tingent interest in 
the two witnesses as the value of her estate, when Bryan an undivided 
Mullanphy gave his testimony, it will make the sum of Share of the bal- 

5 ea ance which in no 
two millions two hundred and fifty thousand dollars.— event would equal 
The widow would be entitled as the law then stood, to bis share, in case 
dower of one third, for life. What that third would be °! Ep the 
worth in presenti, 1 do not know, but from the circum- ii. ses ¢ aie 
stances, that when Mullanphy made his will in 1830, he against the estab- 
said he was old, and from the fact that it appears on the lishment of the 

. “ya . will, and he isa 
record, that many of the children are married, | conclude competent wit- 
that the widow must be largely advanced in life, as well ness 
as the deceased; I conclude that her life estate is not more 
than two hundred and fifty thousand dollars, and perhaps 
not near that much. ‘Take this sum however, from the 
whole, and there will still remain two millions to be divi- 
ded among seven heirs, which would leave to the share of 
each, two hundred and eighty-five thousand dollars, with 
a fraction. 

‘The witness has devised to him, property by the will, 
in the opinion of Mr. Graham, worth from $40,000 to 
$50,000; he has also, by the 11th article of the will, de- 
vised two eighths, after deducting some fifteen thousand 
for specific legacies. Now two eighths of two millions 
as before, will give us the sum of five hundred thousand 
dojlars—a sum considerably lorger than he would be en- 


Vv. 
O'Fallon, ex’r of 
Mullanphy. 
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june TERM titled to,in case of intestacy. But his testimony goes 
1837. as much to establish the codicil as the will; and by the 
wae codicil, the 11th article of the will is revoked, and the two 
Graham & others eighths thereby given to the witness, are given to blank 


Pe eee Trustees. This codicil places the witness on the devise 
O°’Fallon, ex’r of 


Mullanphy. of land alone, which is proved to be worth from $40,000 
to $50,000;—so that we must perceive, as | think, that 
by the proof of the will and codicil, the witness’s interest 
is greatly diminished—so that, when he testifies to their 
support, he testifies against his interest, and is therefore 
competent. It has been said in argument, that the two 
eighths going into the general mass, will or may change 
the condition of the witness. | do not undersiand how 
itcan change his condition, so as to make it his interest 
to establish the will, as Iunderstand, the general mass is 
devised to ‘Trustees, or rather as the clause stands, is de- 
vised to blanks, to be disposed of accordmg to special 
directions; none of which, are calculated to enlarge the 
Witness’ share any thing like it would be in case of intes- 
tacy. Now, if the clause devising the general mass in 
blanks should be a total failure, the consequence, per- 
haps, would only be intestacy as toso much. ‘Then, as 
there are many legacies and devises vet good, to be de- 
ducted from the general mass, the will and codicil will 
still give less to the witness than intestacy would do.— 
fam well satisfied the witness is competent, and if it 
were doubtful, the modern practice is to let the objec- 
tion go to the credit. 

‘The witness ‘The next inquiry is, is the original will and codicil suf- 
whose evidence ficiently proved? The principal objections made by 
pv cena ‘Le Messrs. Allen and Geyer are, that as it appears by the 
will also stated, testimonyof Mr. Spalding, that when he read the will to 
that the last ime the testator, and hi anded it to him, it contained several 
nag bpemebageane blanks, some of which were found to be filled up in the 
ented, there were hand writing of the testator, after his death. It must be 
several blanks.-- presumed he filled them up after the execution, and be- 
siege sane fore his death; andif this is so, then the will as executed, 
were found after 1S not that found in his mansion house after his death. 
the death of the Inasmuch as there is no evidence when these blanks 
testator, to 24 Were filled, andas it might have been done before the tes- 


ed up in testator’s é : ‘ : 
hand-writing:--it tator signed and declared it to be his will, 1 think the law 


’ 


being possibiey_ will presume it was so done. ‘The witness Spalding says, 


r I d Cc 
ianan blanks We does not know whether the testator took the will 


were fillea either away with him or not, but the witness says that the tes- 
before or after ex- tator went away, and brought back with ‘him witnesses; 
ren boleh but whether this was done the same d: ay or some other 
sumption of law day,he does not know. Whien testimony is thus uncer- 
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tainas to the time when the blanks were filled, and some  jynr TERM 
of them were found filled in his own hand writing imme- 1837. 
diately after his death, I do presume in favor of the right = \Gervnnes 
time to make the instrument good. I think the testimo- Graham & others 
ny is also satisfactory, that the copy produced is a copy piewion aiiead 
of the will and codici! proved to have had legal existence ~ yullanphy. 
at,and upon the death of the testator. 

The only remaining point is, whether one witness is 
not by law, sufficient to establish the contents of a lost will be in favor of 
will? Jam not aware that there are any but two cases at — peri 
common law, where more than one witness is required to ae ie 
estabjish a facet. The one is, in case of treason, and the that the blanks 
other in chancery, where the defendant denies by his an- a 
swer on oath, the matter of the bill, two witnesses are re- ined and attcs- 
quired to overturn the answer. We knew that, although ted. 
by the English statute of Wills, three witnesses are re- . 
quired toattest a will, that when it is so attested by One witness is 

q : ee suflicient to estab- 

three, any one of them is suflicient to prove that the oth-j:0), the contents 
ers did attest in the testator’s presence, and that the tes- of a lost will. 
tator signed and executed the same—was of sound and 
disposing mind, &c. Our statute of Wills requires two 
Witnesses to attest the will. Now, if this be done,is it 
not the law, that either of these will be sullicient to prove 
all the other facts required by law to exist?—I think it 
iss How does it happen then, to be supposed by coun- 
sel, that the contents of a lost will must be proved by 
two witnesses? It is because it is said to be the rule by 
the civil law in the ecclesiastical courts of England, and 
because this court im the case of Graham et al. vs. O’Fal- 
lon, 3d vol. Mo. R. 511, have cited the rule,as found in 
Toller, page 71. But the counsel are greatly mistaken, 
when they suppose the court meant to decide that two 
witnesses were absolutely necessary to establish the con- 
tents of a lost will. It will be seen that the question was 
not then before the court, how many witnesses are ne- 
cessary to establish the contents of a lost will? but the 
question was, can a will, destroyed or lost, be set up at 
all by proving the contents? This power of the court to 
set up by parol proof of the contents of a lost deed, a 
will, or even a record, is in my opinion, a common jaw 
power, not depending on civil law rules, (except in civil 
law courts;)—see page 510, 3d vol. Mo. Decisions, same 
case. The case in Toller never was cited by this court, 
to prove two witnesses were necessary to prove the con- 
tents of a lost will, nor does the author even affirm the 
law was so, but it had been done. 

The evidence in the case before us rests on the rules of 
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evidence at common law, and by that law, one witness ig 
enough. 

I am of opinion that the will is sufficiently proved, and 
the decree of the circuit court is affirmed. That this 
cause 1s remanded to that court, to proceed in the same 
according to law. 

Tomprxins, Judge. 1 concur in the above opinion. 


Sratr or Missourr v. Georce Corwin. 


1. Where the legislature have specified a “bill plaint, or information’? 
asthe mode of recovering a fine oy penalty, anindictment will not hie. 


Hudson, circuit attorney: 

ist. The indictment is sufficient, both in form and sub- 
stance: see 3 Bac. Abr. title Judgment 542 and 1 to 60; 
C. P. title Judgment; Chitty’s Criminal Law, title Judg- 
ment, 163. 

Qd. The offence charged in the indictment is an indict- 
able offence under our statute: see Revised Laws, 292, 
“ % ib. 481, sec. 25. 

That an information though mentioned as one of 
ro sane in the statute concerning grocers, could not 
be maintained for a breach of said statute, as there is no 
mode of practice prescribed by the statute of this State, 
for proceeding by information, and if we pursue the com- 
mon law practice, the same could not be sustained; 3 Blk. 
Comm. p. 308; Arch. C. P. p. 69-75 and 6; 3 Bac. Abr. 
635. 

4th. The legislature must have mistaken the meaning 
of the word plaint, nor could they intend that penalties 
for violations of said statute should be recovered by plaint, 
as a plaint is a civil proceeding, and not known to the laws 
of any country as a criminal proceeding. ‘The act re- 
quires that the plaint should be found by the grand jury 
without having prescribed the mode of proceeding to be 
pursued after the findi ng; see 3 Blk. Comm. 273,8. P. 

5th. The proceedings by bill, mentioned as one of the 
remedies, includes, and means, a bill of indictment, as there 
is no other kind of bill known in criminal proceedings re- 
quired to be found by the grand jury, except bill of indict- 
ment and presentment, therefore this must be an indictable 
offence; see Tolm. Law Dictionary, 230; Jacobs do. title 
Bill, 3 Inst. 30. For the above, and divers other errors, 
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the plamtill pray the judgment of the circuit court may 
be reversed, &c. 


Bird, attorney for defendant: 

This was an indictment drawn up under the act to l- 
cence grocers; see Rev. Code of Mo. 1833, p. 291. 

‘The indictment was quashed :—'The court below obser- 
ving that he was bound to quash it according te the opin- 
ion of the snpreme court; in a case in point, Journey vs. 
the State, 1 Mo. Dec. p. 428. 

The short answer to all the arguments urged below is 
this: —'The legislature did not intend to make this an. in- 
dictable offence: if they had, they would not have provi- 
ded for proceeding by information, because the constitution 
provides that no one shall be proceeded against criminally 
by information for an indictable offence, &c.; sec. 14, of 
our declaration of rights. 

Journey had judgment against him, from which he ap- 
pealed, and in the supreme court the judgment was re- 
versed, and this principle was decided that where a new 
offence is created by statute, and a particular method of 
proceeding given by the statute, that method alone must 
be pursued. On the revision of our laws in 1825, it was 
provided that where any fine or penalty was inflicted by 
any statute, the same may be recovered by ind'ctment; 
see code of 1828, page 322. 

This provision was repealed by the code of 1835; see 
section 33, page 384, 

The act of 1835, to licence grocers, is almost a trans- 
cript of the act of 1820, under which the case of Journey 
was decided. In the case of 1835,it is proved that in all 
cases where any fine or penalty is, or shall, be imposed, 
by any statute in this State as a punishment for any of- 
tence, and no other provision is made for the recovery 
thereof, the samme may be recovered by indictment; see 
code of 1835, sec. 25, p. 481 

The legislature in 1837, enacted that all fines, penalties, 
&c., might be recovered by indictment, although another 
method was provided in the law creating the offence. 

The werds “plant, bill,or imformation,” pointed out as 
the mode ot recovering fines, &c., incurred under our act 
of 1835, to licence grocers, have had in the English courts 
such construction as was given to it by our court, im the 
case of Journey vs. the State; see 3 Bac. Abr. title indict 
ment A, p. 554. 

“But if the act be not prohibitory, but ouly that if any 


person shall do such a thing, he shall forteit £25, to be re- 
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covered by action of debt, bill, plant, or miormation, he 
canuot be indicted for it, but the proceeding must be by 
action, plaint, bill, or mlormation.’ ° 
When we adopt words used in an English statute, we 
do it mostly because those statutes have received a con- 
struction setting the Jaw, and intending that ours shall 
have the same construction; see Journey vs. the State, 


1 Mo. Rep. 428. 


Statement of the ease and opmion delivered by McGirx, 

Judge. 

Corwin was indicted by the grand jury of the county 
of St. Louis for exereising the trade and business of a 
grocer, by selling spirituous liquors in Jess quantities than 
filteen aanons, at atime. on the Ist of January, 1837. 

Corwin, by his counsel, moved the court to quash the 
indictment. on the ground that the oflicence is not indict- 
able by the laws of Missouri. ‘The circuit court sustained 
the motion, and quashed the same, to reverse which the 
cause Is brought here hy a writ of error in behalf of the 
State. Mr. Bird, for the l ‘fend: nt, < ‘ontends th: it inas- 
much as the act on which this indictment is_ predicated, 
says, the penalties there contained shall be recovered by 
bill splaint or information, and as an indictment is neither 
of those things, therefore the mdictment is well quashed. 
Mr. Hudson, the circuit attorney, contends that an indict- 
ment ts comprehended under the word Oi, that an indict- 
ment is often in common parlance, and in legal language 
eall a bill of indietment, and that the legislature meant the 
penalties might be recovered by biil of indictment. To 
prove this position correct, the circuit attorney has re- 
ferred the court to Jacobs’ Law Dictionary, title bill;— 
the defendant re lies on the case of Journe Vv Ve the State: 


0 


Ist vol. Mo. R. 428. 

The act of 1835, Revised Code, page 291, declares who 
shall be grocers, and forbids them selling spirituous liquors 
in less quantities than fifteen gallons w ithout a licence, and 
fixes the peni uty at not less than §20,and not more than 
$100. The 8th section provides that it shall be the duty 
of the co inetor to collect the tax,and also to prosecute, for 
the recovery of all fines, penalties and forfeitures incurred 
under the act which shall, and may, be recovered, in the 
name of the State, to the use of the State, by plamt bill, 
or information, before any court of competent jurisdic- 
uon; or if the amount shall not exceed 890, before a jus- 
tice of the peace. When we turn to Jacobs’ Law Dic- 
tionary, we find under the word éz//, several senses m 
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which the word has, in legal proceedings, been used;— jung rere 
the first is a bill in chancery, which is a petition to the 1837. 
chancellor, stating grievances, and askng redress. The Were 
second sense is, Where a grand jury, won a presentment, State v. Corwin, 
or indictinent, find the same to be trve, they endorse the 
same a true bill, or dil/la vera, anc thereupon the of 
fender is said to stand indicted. ‘I'he third sense is, a pro- 
ceeding in the King’s Bench, calleea proceeding by bill, 
or by a bill of Middlesex. his Mill was nothing but a 
capias, issued out of the ec ourt of Aung’ s Bene h, comman- 
ding the sheriff to take the boy ot the defendant and 
havest before the court of iXing’s Bench, to answer the 
plaintiff for a trespass;—see 3 Blk. Com. 284-5. These 
are the only three senses in wiich, by the law, a bill has 
been understood to mean, a node or form of complaint 
to uw court of justice for any wrong done. 
Tam of opmion the levislavure did not intend to recover 
these penalties by indictmmt:— 
Ist: Because this woul: Ihe to suppose they e ither for- 


got, or misunderstood, the 14th section of the bill of rights 
of the State Constitutior, Which says, “That no person 
can, for an indictable ofence, be proceeded against crim- 


nally, by information.except, &c.” If the use of the 
term bill, in the statute, makes the oflience indictable, then 
the reme dy given by information cannot stand with it, 
and must fall, unless indeed it can be successfully estab- 
lished that a proceeding in this case by information for the 
forteiture Would not Se acrimimal proceeding. — If, to un- 
derstand the word 2#//, as meaning a bill of indictment, 
willunvolve the intention of the legislature in the above 
difficulty, it is right, and proper, to seek some other 
meaning for the vord. 

The second reason why I cannot agree that the legis- 
lature intended 5y the use of the w ord bill, to make the 
offence indictale is, that in the sanic section they say if 
the penalty does not exceed $90, the same may be recov- 
ered before a justice of the peace. Now, this proceeding 
is still before the justice to be by plaint, bi ill, or informa- 
tion. —Can « justice of the peace have a giand jury before 
him? J think all will agree he cannot. Yet he may en- 
tertain a plaint, which is nothing more than a petition 
setting ovt the plaintill’s c omplaint with a prayer of pro- 
cess, &c. He can entertain, and act, on an information, 
and also can issue process, and act on a capias, for tres- 
passes, or for a breach of the statute, where there is to be 
a forfeiture or fine recovered. But admitting the course 
of proceeding by bill, is not so easy as by plait and in- 
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JUNE TEMR formation, yet hese two remedies are always given. I 
1837. will further say hat these three remedies abound both in 
wm ~=Amer;rican and Brtish statutes, and I have never yet seen 
Piere Chouteau a case where the we of the word di// was holden to autho- 
a rize a proceeding br indictment. 
I think the case aove cited of Journey v. the State is 
Where the legis- Tightly decided. ‘Tht authorities there cited are supposed 
lature have speci- to be law, and the cae before us is no way materially 
fied a “bill, plaint different from that cae. It is established by those au- 
or information,” ae i . 
as the mode of re- thorities as cited by Bicon, that where a new oflence is 
covering a fine or created, and a particulaimetkod pointed out, for the pro- 
penalty,an indict- cecytion thereof, if an inlictment is not mentioned, it is 
ment wall not he. ee . as . 
excluded; and it is also sad that if'a statute give a recov- 
ery by actionof debt, bill, plaint, or information, or oth- 
erwise, an indictment will ‘ie. ‘This must be by reason 
of the word otherwise, which,'n my opinion, is well enough 
generally as a rule. 
The judgment of the court below is aflirmed, with costs. 
‘Tompxins, J. | concur in tle above opinion. 
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Opinion, delivered by McGink, Judge. 

In this case, and in the cases of Chouteay vs. Baptiste, 
Chouteau vs. Julia, Chouteau vs. Cateche alas Catharine, 
Chouteau vs. Helene, we are of opinion they are all to be 
governed by the case of Margurite and Chouteau, decided 
by this court heretofore, and the judgment in each case 
is affirmed accordingly. 

Tomrsins, Judge. | concur in the above opmion. 
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Sroner v. State or Missouri. 


Where afree negro, who had been duly tried and committed, under 
the 21st and 22nd sections of the “Act concerning free negroes and 
mulattoes,? was brought before the supreme court on a habeas cor- 
pus;—that court declined looking into the correctness of the decis- 
ion made by the committing magistrate, the legislature having pro- 
vided other modes for reviewing, and if necessary, correcting the 
same; and neither the letter or spirit of the habeas corpus Act hav- 
ing any reference to commitments after regular trial by competent 

judicial officers. 


Seaton STONER, on application for the writ of habeas 
corpus, 


(i. A. Bird, attorney exparte, Seaton Stoner. 

ist. The petitioner insists that every person born 
within the jurisdiction of the United States, (and not of 
alien parents,) of whatever color, is a citizen of the U. 
States, and is entitled to all the privileges and im:muni- 
ties of citizens in the several States;—see art. 4, sec. 2, 
U. S. constitution. 

2nd. ‘That the seizure of any free person, simply Le- 
cause he has negro blood in his veins, is in violation of the 
4th, 5th, 6th and 7th sections of the Ist article of the 
amendments of U. S. constitution. 

3rd. ‘That the imprisonment of Stoner for the causes 
stated in the commitment, is against the whole letter and 
spirit of our ainst the rights of man as 
contained in the declaration of our independence, and 
against the declaration of rights as contained in our own 
constitution, sec. 7—see declaration of rights. 

4th. If itis an offence for a free negro or mulatto to 
come into Missouri, it is an indictable oflence, and this 
summary proceeding before the Mayor, is void. For 
our own statute prohibits free negroes from coming into 
Missouri, and the doing an act prohibited by statute, is 
an indictable offence at common law;—see 3 Bacon’s 
abridgment, 544. 

5th. Stoner is not a mulatto within the meaning of 
our statute. 





Hudson, circuit attorney: 
ist. ‘he State maintains that the constitution of ths 
State authorizes the general assembly to pass laws to 
prevent free negroes from coming to, ‘and settling in this 
State under any pretext, who are not citizens of some 
State in the Union;—Const., art. 3, sec. 26. 

Qnd. That justiees of the peace, or the Mayor of the 
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city of St. Louis, have a right to issue their warrant to 
apprehend free negroes and mulattoes, and to impose fines 
and penalties for any violation of the act of the legisla- 
ture concerning free negroes, &c.—Rh. L. 413, &e. 

3rd. ‘That the fines mposed by the act concerning 
free negroes and mulattoes, is not repugnant to the con- 
stitution of this State, nor of the United States, as there 
are many mstances where fines may be mmposed and im- 
prisonment inflicted without the intervention or sanction 
of a jury, as im cases of contempt; also, by act of Con- 
gress, aliens in this country failing to remove after notice 
given, may be imprisoned without a trial by jury ;--see 
act of Congress, 1798 and 1812; Gordon’s Digest, 274 
and 275. 

4th. Each State has a rigit to prescribe the terms for 
adinitting free negroes and mulattoes into the State—2 
Kent’s Com. 71 and 2. 

5th. A free negro nor a mulatto can be a citizen of 
this or any other State, without an express permission 
of the constitution, or some actoft the general assembly; 
L Litt’s Ky. Rep., 326. 


Statement of the case and opinion of the court, delivered 
by ‘Tomekins, Judge. 

Vhe warrant of commitment returned by the sheriff 
in obedience to the writ of habeas corpus, issued on the 
prayer of the petitioner, shows that he was committed 
to jail by the Mayor of the city of St. Louis, under the 
2ist and 22nd sections of the act concerning tree ne- 
groes and mulattoes, approved March 14th, 1835. Un- 
der the provision of the 21st section, the Mayor senten- 
ced the petitioner to pay a fine of one hundred dollars, 
and tu stand committed tll the fine and costs are paid. 

By the 22nd section it is provided, that whenever any 
person committed under the provisions of the preceding 
section, shall not comply with the judgment of the jus- 
tice before the term of the county court next holden in 
the county, such court shall cause him to be brought be- 
fore it, and if he shall not then establish his right to re- 
side within the State, the court, in its discretion, may or: 
der, &c. It is admitted by the counsel on both sides, 
that an act of the legislature has conferred on the Mayor 
the same powers here granted to the justice of the peace. 
Here then is a regular and final judgment of an oilicer, 
acting ina judicial character under the authority of an 
act of assembly, whose decisions may, if the petitioner 
desire it, be revised by the county court at its next term, 
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and by the 8th section of the 5th article of the constitu- 
tion of this State, the circuit court has a superintending 
control over the county court. This judgment of the 
Mayor, we are required to inspect, and to annul, on the 
applic ation of the petitioner to be discharged on the writ 
of habeas corpus. The third section of the fifth article 
of our State constitution, gives to this court a general 
supermtending control over all inferior courts of law, and 
the power to issue writs of habeas corpus. and to hear and 
letermine the same. ‘The act to regulate proceedings 
on writs of habeas corpus, does indeed provide, that when 
any person shall stand committed for any criminal or 
supposed criminal matter, he may have his writ of habeas 
corpus;—see Ist section of Ist article of that act. But 
it is apparent from the 15th and 16th sections of the sec- 
ond article of the same act, that the commitment in con- 
templation of the legislature, was a commitment for safe 
keeping until the accused could have a trial; for by those 
sections, it is made the duty of the person on whom the 
writ is served to produce the writ, all and every exaini- 
nation and information in lis hands, relating to the com- 
mitment; and if no examination have accompanied the 
commitment, he is required to exhibit the writ to the ma- 
gistrate by whom the prisoner was committed; and by the 
17th section, it is made the duty of the committing ma- 
gistrate to appear in person at the time and place where 
the writ is made returnable. It is moreover provided by 
the 10th section of the third article of the same act, that 
no court under this act shall in any other matier have 
power to inquire into the legality or justice ef any pro- 
cess, judgment, decree, or order of any court legally con- 
stituted, nor into the propriety of any commitment for 
contempt made by any court, oflicer, or body, according 
to law, &c. But it is urged by the petitioner’s counsel, 
that the prisoner is a citizen of the United States, and 
that, in violation of the 4th, 5th, 6th and 7th articles of 
the amendments of the constitution of the United States, 
he is deprived of his liberty. The 7th section of the act 
concerning free negroes and mulattoes above referred to, 
exempts citizens of the United States from the operation 
of this law; and the Mayor of the city of St. Louis must 
necessarily have found the prisoner not a citizen, before 
he could have passed sentence on him. And now, this 
court is called on to assume original jurisdiction, and in- 
quire into the truthof the Mayor's findimgin this sum- 
mary mode of proceeding. Nothing is more plain, than 
that reason as well as law, forbids this court to discharge 
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guNe Team the prisoner on this writ. The presiding judge concur- 
1837. ring with me in opinion, the prisoner will be remanded, 
ow M’Girks, Judge. I concur in this opinion. 

Stoner y. State. 
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StaTE v. JOHNSON. 


$. An assault with intent to wound, is not indictable under our statute. 
2. An assault with intent to comnut manslaughter, is indictable, and it 
is sufficiently described in the indictment as an assault with tntent 
to kill. 


Statement of the case and opinion of the court, delivered 
by M’Girx, Judge. 

The defendant was indicted in the circuit court of St. 
Genevieve county, for an assault with intent to wound, 
and for an assault with intent to kill. A verdict was giv- 
en against the defendant, and on motion of the defendant 
the court arrested the judgment. ‘The State brought the 
cause here by a writ of error. It was proved to this court 
that the defendant had due notice of the writ of error; 
and he not appearing, the same was argued by Mr. Cole, 
for the State. 

The first count in the indictment charges that the de- 
fendant with force, &c. witha certain dirk, which he held 
in his right hand, in and upon the body of one James 
Simms, did make an assault with an intent to wound said 
Simms, &c. The second count charges that the defend- 
ant, with a pistol, loaded with powder and a leaden ball, 4 
made an assault on said Simms, with an intent to kill 
him, &c. 

The defendant, by Mr. Scott, moved the court to arrest 
the judgment, for the following reasons; 
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ist. The offence charged, is not indictable at common 
law. 
2nd. The offence charged, is not indictable by any stat- 


State v. Johnson. ute of Missouri. 


3rd. ‘The indictment does not state the offence charged 
was done wickedly, wilfully and maliciously. 

4th. ‘The oflence ‘charged i is but an aggravated assault, 
not indictable by the laws of Missouri. 

5th. The indictment is not certain. 

6th. ‘The finding is not warranted by law, &c. 

7th. The two ollences charged cannot be laid in the 
same indictment. 

8th. ‘Tre indictment wants form, substance, &c. &c. 


P. Cole, attorney for the State: 

‘I'he question presented is simply one of jurisdiction, 
and amounts to this—does the mdictment contain an in- 
dictable offence? In support of the aflirmative of the 
question, it may be alleged first--that the indictment 
does present an indictable oflence;——vide art. 2, sec. 34, 

35, Digest, page 171. 

Secondly.—If the law above referred to, does not main- 
tain the indictment, yet the same is good at common law; 
vide Arch. cr. plea., 241;--and the statute giving justices 
of the peace jurisd ction in cases of assault or battery, 
has not given them jurisdiction of the offences s alleged in 
the indictment;—vide Digest, page 372, sec. 1 and 2 2; 
State v. Wilson,3 M. R., 125; 1 Kent’s Com. a Jones 

s. Reed, 1 John. C. 20. 

Thirdly.—It this position cannot be maintained, yet 
the indictment contams an indictable oflence: because 
the circuit court has concurrent jurisdiction with justi- 
ces of the peace in assault and battery. Upon the con- 
dition that a prosecutor be endorsed on the indictment, 
which has been done in this case;—-vide Digest, 372, for 
the law giving justices of the peace jurisdiction in cases 
of breaches of the peace, which law passed on the 20th 
January, 1835, and ib. page 481, sec. 22, for the law giv- 
ing the circuit court jurisdiction of trespasses to the per- 
son or property of another, upon the condition aforemen- 
tioned. ‘This law passed in March, 1835, and repeals the 
jaw giving justices of the peace jurisdiction, to the ex- 
tent, that the jurisdiction is no longer exclusive, but con- 
current with the circuit court. The rule for the con- 
struction of conflicting laws, will be found in same book, 
page 383, sec. 23. ‘Therefore, m every point of view in 
Which the decision of the circuit court can be examined, 





FOURTH JUDICIAL DISTRICT. 


it teems with gross and palpable error, which in its con- 


sequences if sanctioned by a court of error, will lop off 


ata blow the statutory control (to a lamentable extent) 
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brutal force, and transfer the jurisdiction of grave oflen- 
ces to incompetent oflicers, which can and will end in 
nothing better than a mere mockery of public justice. 
The common law, which is adopted by our statute, pun- 
ishes assaults and batteries with fine and imprisonment. 
Archibald says, they are misdemeanors punishable with 
fine or imprisonment, or both;—Arch. Com. plea. p. 241. 


Opinion, delivered by McGinx, Judge. 

The whole of these objections resolve themselves into 
the following points: 1st. Is the oflence charged in ei- 
ther court, indictable by the law of the land? 2nd. If so, 
then are the offences sutliciently charged by the indict- 
ment? By the act of the general assembly of 1835, re- 
vised code, 372, respecting justices of the peace, sec. 1, 
it is enacted, that thereafter, no assault and battery or 
ailray shall be indictable, but all such oflences shall be 
prosecuted and punished in a summary manner, before 
justices of the peace, as hereinafter provided. 2nd. ‘The 
jurisdiction of justices of the peace shall not extend to 
trial or punishment in any case of riot, rout, or unlawtul 
assembly, nor to any assault and battery, which by the 
then existing laws, may be punished by imprisonment, or 
by corporeal punishment, or by fine not exceediag one 
hundred dollars, but such offence shall be punished by in- 
dictment. By the 34th section of the act respecting 
crimes, R. C. 171, it is declared, that every person who 
shall be convicted of anassault with tent to commit any 
robbery, burglary, rape, manslaughter, or any other felo- 
ny, the punishment of whichis not hereinbetore prescri- 
bed, shall be punished by imprisonment in the penitentia- 
ry not exceeding five years, &c. 

The first count charges, the assault was committed 
with intent to wound. This is not made an otience by 
the statute respecting crimes. It does not come within 
the 3ist section: because that section requires all the 
assaults and batteries therein mentioned, to be done with 
malice aforethought. ‘This indictment does not so charge 
the assault. The assault therefore, with intent to wound, 
is only common assault and battery before a justice of 
the peace, though made with a deadly weapon. 


As to the second count in the imdictment, we are of 


opinion the oflenee there charged comes within the 34th 


An assault with 
intent to wound is 
not indictable un- 
der our statute. 
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indictable, and it 
is sufficiently de- 
scribed in the in- 
dictment, as an 
assault with in- 
tent to kill 
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section. ‘The indictment charges, the assault was made 
with a loaded pistol, with intent to kill. ‘To assault with 
intent to kill is, at least, an assault with intent to commit 
manslaughter. The 34th section declares, that when 
any one 1s convicted with an intent to commit manslaugh- 
ter, the punishment for which is not before prescribed, 
he shall be imprisoned in the penitentiary, &c. Wecan- 
not discover any punishment before prescribed for an 
assault with intent to commit manslaughter. ‘The 31st 
section does not prescribe the punishmeut for this case, 
but on the contrary, prescribes the punishment for as- 

saults where the party had malice aforethought, and in- 
tended to commit murder with deadly weapons. But 
where one intends only to kill, and has no malice afore- 
thought, he intends only to commit manslaughter. In 
this view of the matter, the second count is good under 
the 34th section. As to the other point regarding the 
sufliciency of the charge contained in the second count, 
we see no objection to its sufliciency. If the second 
count had been predicated on section 31st, then, perhaps, 
the indictment should have alleged that the assault was 
made of malice aforethought, because malice is one in- 
gredient of the oflence; but by section 34th, no previous 
malice is required to exist to predicate the offence on, 
which is there forbidden. It was further objected in ar- 
rest of judgment, that these two counts could not stand 
together. We see no good reason for this objection.— 
In this case, the offences are of like kind, and because 
one count contains no offence indictaodle at all, that can- 
not be a reason why the judgment on the other count 
should be arrested;—see Crown Circuit Com. 111, 112, 
113. The judgment on the first count is affirmed, and 
the judgment on the second count reversed—and the 

cause remanded to the court below, for further proceed- 
ings. 





FOURTH JUDICIAL DISTRICT. 
Cook v. Davis. 


Decision of the court in the case of Swearingen v. Newman, (see ante. 
page 457,) re-affirmed. 


APPEAL in Chancery. 


Statement of the case made, and the opinion of the court, 
delivered by Tompkins, Judge. 

Cook filed his bill in the circuit court of St. Genevieve 
county against Davis. That court decreed for Cook, and 
both parties being dissatisfied with the decree, appealed 
to this court. Evidence was given in this cause, and the 
matters in issue were found for the complainant, and a 
decree in his favor was made in accordance. Both par- 
ties except to the rendition of the decree. No new trial 
was asked for. 


Ranney, attorney for Cook: 

The only questions for this court to dedlermine are, 

Ist. Whether the court erred in finding the facts in 
favor of the plaintiff alleged. 

2d. Whether the court erred in the amount of money 
decreed to complainant. On the first point the bill sub- 
stantially is sustained, and the answer disproved wholly 
by three witnesses, with other evidence uncontradicted 
by any testimony whatever; and so plainly is the com- 
plainant’s case made out as to the facts, that the court 
could have come to no other conclusion. On the 2d point 
the court did not err against the defendant, but in his 
favor. 

The certificates from the facts proven must have been 
disposed of by Davis in 1822, and the only evidence of 
the value of certificates in that year is G. W. Davis, who 
testifies that certificates in that year were worth five or 
six bits. Take the least amount and the 

Certificates sold for - - - - - - - + $625 

From which, deduct the amount of - - - 300 


$325 

To which sum remaiming over and above 
the amount advanced, add interest from 
the admitted demand of complainant by 
Davis’ letter, dated 2d Oct. 1833, from 
said 2d Oct. 1833, to the rendition of de- 
cree, 16th March, 1836, being two years 
and five months and a half, amounting in 
allto - - - - - 


Making in all 
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But supposing the certificates to have been disposed of 
in 1833, the result will be nearly the same from the tes- 
timony on all sides; from which the court erred in not 
entering a decree for the sum of $369 69, instead of the 
sum of $150, for which the decree was entered. Yet this 
is an error to the prejudice of the complainant, and bene- 
ficial to the defendant. He, the defendant, cannot there- 
fore complain, or take advantage of this error, in his favor. 
The situation of the complainant is ditlerent, there being 
an error to his prejudice. He, said complainant, may ask 
a reversal of the same, and for this court to render such 
decree on the bill, answer, exhibits, and evidence, as to 
equity, may seem just and reasonable. It is likewise con- 
tended that it is a principle in equity; that if Davis does 
not account for the warrants by him received from Cook, 
that he is answerable for the same in justice according to 
the nomimal value thereof on the face of the warrants, 
which is likewise submitted to the consideration of the 
court. 


T’. Davis, for defendant: 

It is insisted that the decree is erroneous, and ought to 
be reversed. 

Ist. Because the plaintiil’s remedy (if he has any) is at 
law, and not in equity. 

2d. That the demand is barred by length of time, and 
staleness. 

3d. ‘That the answer mects all the allegations in the bill, 
and denies all circumstances and facts, giving the plain- 
tiff any right, or claim, against the defendant; and the an- 
swer Is uncontradicted by any two witnesses, or by any 
one witness, and corroborating circumstances, or by any 
witness or circumstances whatever. 

4th. That upon the bill, answer, and testimony, the de- 
cree ought to have been rendered for the defendant, and 
not for the complainant. For all which errors in law and 
in fact, the defendant prays the said decree to be annuled, 
reversed and set aside. 


Opinion. delivered by Tompxins, Judge. 

The case now betore us is the same as that of Swear- 
ingen v. Newmans, administrator, delivered at the Octo- 
ber term of this court, for the last year, in the third district, 
see p. 457, of 3d semi-annual part. 

The judgment of the circuit court is affirmed. 
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Where & promissory note is made payable on a day specified, after the Pw 
date thereof, the Stat. of Lim. commences running from the time itr im’r of 
becomes ‘due, and not from the date of its execution. A plea of %° “— waere Os 
the Stat. in actions on such notes, must be framed accordingly. inane 


Vv. 
. . aan Buckner. 
APPEAL from the circuit court of Perry county. 


Statement of the case, and opinion of the court, delivered 
by Tompxins, Judge. 

Johnson brought his action in the circuit court against 
Buckner, charging, that on the tenth day of March, in the 
year 1821, Buckner made his promissory note to the 
plaintiffs intestate, by which he, Buckner, promised to 
pay the intestate the sum of ninety-three dollars and 
twenty-two cents, on the first day of October, then next. 

The defendant pleaded first—the general issue. Sec- 
ondly—that he did not, at any time, within ten years 
next before the issuing of the writ, and the making of 
the writing declared on in this case, undertake or prom- 
ise, in manner, &c. ‘The plaintiff jomed issue on the 
first plea, anddemurred tothe second. ‘The circuit court 
overruled the demurrer to the second plea, and gave judg- 
ment for the defendant. ‘To reverse this judgment, this 
appeal is prosecuted. 


J. Ranney, for appellant: 

The only question before this court is—did the court 
err in finding the issue of law for the defendant, or, in 
other words, was the defendant’s plea in bar suflicient? 

The defendant’s plea in bar is insuflicient, for the rea. 
son, that the contract was an executory contract—it 
was a promise to pay money seven months after the pro- 
mise. The statute therefore, did not bar the action until 
ten years and seven months from the time of the prom- 
ise;—that the defendant did not promise within ten years 
in this case—tendered an immaterial issue, and had an 
issue been taken on this plea, and found in favor of the 
defendant, yet, still the merits of the case would have re- 
mained undecided. For the only fact in such case found, 
would have been, that the defendant did not undertake 
and promise within nine years and five months before 
the commencement of the suit. And, the only way that 
the statute of limitations could have been properly plead 
to this note, was—that the action did not accrue to the 
within ten years, &c. 

Actions founded on writings for the payment of money, 








625 


MAY TERM 
1837. 
FP \ at 


SUPREME COURT OF MISSOURI. 


shall be commenced within ten years after the cause of 
action shall have accrued;—see Stat. Mo., page 393; 
where the contract is executed, the debt due and paya- 


Johnson adm’r of ble at the time of the promise. ‘Then, to plead that the 


Johnson 
Vv. 
Buckner. 


defendant did not undertake or promise within — years 
is a good plea only;—1 Saunders, 33d page, note 2d; 
Saunders 63; 3d Burr, 1281; 1 sec. N. P., page 121; 12 
Mod., 444; Chitty, 2d vol., page 449, note c. Where 
the contract is executory, or the promise Is to pay asum 
of money at some future time, the statute must be plead 
by alleging that the action did not accrue, &c. For it 
is not material when the promise was made in such case; 
1 Saunders, page 33d, no. 3d; Burr, 1281-2; Salk. 422; 
1 sec. N. P. 121-2; Lord Raymond, 838; 2 Chitty, 449, 
n.c. Where money is to be paid on demand, no special 
demand is necessary ;—1 Saunders, 33d note. But where 
a collateral article, or services to be performed on de- 
mand, it is different, and in such a case a special demand 
must be made before a right of action has accrued;—1 
Saunders, 32, 33n.; 1 sec. N. P. 121; Mod. 444. As 
all the facts are before the court, it is contended that the 
supreme court on reversing the judgment of the circuit 
court, wil enter judgment for plaintiff for the amount of 
the note declared on, which is all the plaintiff wants. 


J. Evans, for appellee: 

The appellee contends: That m the record and pro- 
ceedings, as also in the giving of the judgment of the cir- 
cuit court for the defendant, there is no error, as the 
plaintiff! in his general assignment of errors hath stated. 

ist. Because the defendant in any action may plead as 
many several pleas as he may think necessary for his de- 
fense; and if any one issue Is found for him, it is good; 
see Laws of Mo., p. 459, sec. 24; Mo. Rep. 164, 313, 
588, 746. 

Qd. Special error assigned, is, the court erred in over- 
ruling the plaintiff’s demurrer to defendant’s plea. I in- 
sist that the court did right in overruling the plaintiff's 
demurrer, and giving judgment for the defendant, because 
the plea of the statute of limitations is a good plea to 
the plaintiff’s cause of action, and was rightly sustained 
by the court;—see Mo. Law, p. 393, sec 1; Bobbs vs. 
Shepley, Mo. Rep. 229,164. ‘The plaintitl’s second spe- 
cial error is answered by the authorities to the first error. 

3d. Special error assigned is, that the court gave judg- 
ment against the adm’r. Jor costs individually, to be 
made of his own property, &c. The circuit court gave 
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a correct judgment, if the costs were to be recovered off way TERM 
of the intestate, but they are not, they are to be recover- 1837. 
ed off of John Johnson, for whose use the suit is brought; wen 
see Mo. Law, p. 130,sec. 23. This court has the right Searcy v. Devine. 
to correct the judgment of the circuit court, or give such 

judgment as that court ought to. have given, as to them 

Shall seem right;—Mo. Laws, p. 522, sec. 32. Also, if 

there is error, and on the record judgment is given for 

the right party, the appellate court will let it stand;—see 

Mo. Dec., Tate vs. Barcroft, 1 vol., p. 164, ibid Derbe’s 

heirs vs. Smith’s. heirs, and Easton, 313; Wear vs. Mc- 

Cirkle, 588; Wathan et al. vs. English, 746. In the ex- 

amination I think the judgment of the circuit court ought 

to be affirmed. 


Where a promis- 


«x 5 sory note is made 
Opinion, delivered by Tompxins, Judge. Gayeble on a day 


On the part of the plaintiff in error, it is contended, specified,after the 
that the promissory note declared on, being made pre: ondery ag a 
ble seven months after the date thereof, the plea should mences running 
have been, that the plaintiff’s right of action did not ac- from the time it 
crue within ten years, &c. And such seems to be the becomes due, and 

- . : . not from the date 
rule of pleading ina case like this;--see Hodsden vs. o¢ its execution. 
Harridge, 2 Saunders, p. 636, note 5. It seems to usA pleaof the stat. 
that the circuit court committed error. in overruling the i" #¢tions on such 

2 notes must be 
demurrer to the second plea of the defendant. Its judg- framed accord- 


ment is therefore reversed, and the cause remanded. ingly. 


Searcy v. Devine. 


Where the evidence is not preserved in a bill of exceptions, the supreme 
court cannot determine whether the court below erred in refusing to 
grant a new trial or not. 


ERROR to the circuit court of Perry county. 


Statement of the case, and opinion of the court, delivered 
by Tompxins, Judge. ye . 

' Searcy brought his action in the circuit court against 

Devine. That court gave judgment for the defendant, 

and the plaintiff brings the cause here on writ of error. 

The error assigned is, that the circuit court refused to al- 

low him a new trial. 

P. Cole, for plaintifl in error: ‘or 
The liability of the justie¢edepends upon the question, 
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whether he had jurisdiction of the action against plains 
tiff in error? If he had, he is not liable; if he had not, 
he is liable; and the circuit court erred in both points as- 
signed for error, to wit: in refusing a new trial, and giv- 
ing judgment against plaintiff in error. In the case of 
Odle and Clark, 2 M. R. 12, where the plaintiff had omit- 
ted to file the statement required by law to be filed, ina 
case before a justice of the peace, the supreme court 
say, the statement was necessary to give him jurisdic- 
tion, and without it, the court had no cause before it.— 
So in the present case, a constitutional summons legally 
executed, is the complaint contemplated by law; and 
without which, the action was clearly coram non judice. 
There was neither summons, nor service, nor waiver 
in this case;—1 M. R. 537, Charless and Manny, Fow- 
ler vs. Watson, 1 sem. ann. Rep. page 27. ‘That courts 
of limited jurisdiction are responsible under such circum- 
stances, seems to have been long settled. Kent, in the 
case of Yates vs. Lansing, gives the following quotation 
of authority: “We shall never know, says Lord Coke, 
the true reason of the interpretation of the statutes, if 
we know not what the law was before the making of 
them.” Where courts of special and limited jurisdic- 
tion exceed their powers, the whole proceeding ts coram 
non judice, and all concerned in such void proceedings, 
are held to be liable in trespass;--10 Coke, 67. In the 
case of Miller vs. Seeve, 2 Black. Rep. 1141, Lord Ch. 
Jus. De Gray also held the above doctrine;—5 John. 
Rep. 290; and Chan. Kent acquiesces—9 John. Rep. 407; 
2 Stark. E. 803, n. 1; 2 T. R. 22d. 


J. S. Brickey, attorney for defendant in error: 

The plaintiff assigns two errors. 1st. The court 
overruled the motion for anew trial. 2d. That court 
gave judgment for the defendant, which should have 
been given the plaintiff. It seems to me there was no 
error in the court giving judgment for the defendant, 
upon all the evidence which is shown here to have been 
before the circuit court; and if there was any other or 
more evidence given before the circuit court, it should 
have been preserved, and shown to this court; and that 
not having been done, this court is to infer that no other 
evidence was given on the trial below —and that the cil- 
cuit court done right in giving judgment for the defend: 
ant. As to the first point, that the court below erred 
not granting a new trial, I cannot conceive on whal 
sround (trom all the evidence,) the plaintiff could have 
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made such a motion, or have expected to have sustained 
it, for so far as] have been able to examine the record 
and evidence, there is no one circumstance shown, which 
goes to prove or establish the very cause of action against 
the defendant. And the court below, sitting asa jury, 
after hearing all the evidence, has found the issue for the 
defendant, as a jury would have done, and gave judg- 
ment for costs accordingly; and unless the plaintiff can 
shew that the court decided contrary to the evidence, 
and that the proof was such as to require the court to 
have given a diflerent judgment, this court will not re- 
verse the judgment of the circuit court. But on the con- 
trary. will affirm the same. 


Opinion, delivered by Tompxrns, Judge. 

No facts are preserved, or attempted to be saved, by 
a billof exceptions. We therefore, are not able to see 
in what the circuit court has committederror. Its judg- 
ment must therefore, necessarily be affirmed. 
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